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San  Francisco 

Law  Library 

436  CITY  HALL 

No. 1122/S 


EXTRACT  FROM  RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
of  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  herein- 
after provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
County,  by  Municipal,  State  and  Federal  officers,  and  any  member  of 
the  State  Bar  in  good  standing  and  practicing  law  in  the  City  and 
County  of  San  Francisco.  Each  book  or  other  item  so  borrowed  shall 
be  returned  within  five  days  or  such  shorter  period  as  the  Librarian 
shall  require  for  books  of  special  character,  including  books  con- 
stantly in  use,  or  of  unusual  value.  The  Librarian  may,  in  his  discre- 
tion, grant  such  renewals  and  extensions  of  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  unusual  cases  of  extenuating  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  without  first  giving  writ- 
ten receipt  in  such  form  as  shall  be  prescribed  and  furnished  for  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 


No.  12053 


United  #tatea 


for  X\\i  Nitttl?  arirtoit 

JULIUS  WILD, 

^ 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

(In  Two  Volumes) 

VOLUME  I. 

(Pages  I  to  264,  Inclusive) 


Appeal  from  the  United  Stat4|  J^te<«c;:Ciowrt 
for  the  Northern  District'  of  CaUfornia, 

Southern  Divisionr  w   -i  /^  lOAQ 

Typo  Press,    1017  California  Drive,   Burlingame,  Calif.  _    1 — 10 — 49 

CNLBfOC 


No.  12053 
(Hanrt  of  Kppmls 

fur  tl|P  •Ntntlj  (Hivtmt 


JULIUS  WILD, 

»  Appellant, 


vs. 


UNITED  STATES  OF  AMERICA, 

Appellee. 


^vumtvlpt  of  IwnrJi 


(In  Two  Volumes) 

VOLUME  I. 

(Pages  I  to  264,  Inciusive) 

Appeal  from  the   United   States  District  Court 

for  the  Northern  District  of  California, 

Southern  Division 


INDEX 

[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and,  likewise,  cancelled  matter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.] 

PAGE 

Appeal : 

Certificate  of  Clerk  to  Transcript  of  Record 
on 22 

Notice  of 21 

Arraignment — Minute  Order  of  March  15,  1948      5 

Certificate  of  Clerk  to  Transcript  of  Record  on 

Appeal    22 

Indictment 2 

Judgment  and  Commitment 19 

Minute  Orders : 

Mar.  15,  1948 — Arraignment 5 

Mar.  29,  1948— Plea  of  Not  Guilty 6 

Aug.  10,  1948— Trial 7 

Aug.  11,  1948— Trial 8 

Aug.  12,  1948— Trial 9 

Aug.  13,  1948— Trial 10 

Aug.  17,  1948— Trial 11 

Aug.  18,  1948— Trial 12 

Aug.  19,  1948— Trial 13 


11. 

PAGE 

Minute  Orders — (Cont'd) 

Aug.  20, 1948— Trial,  Verdict  of  Guilt} ,  Order 
Denying  Motion  for  New  Trial,  Order  Deny- 
ing ^.lotion  for  Judgment  of  Acquittal  Not- 
withstanding the  Verdict 1-1 

Sept.  20,  1948— Sentence 16 

Names  and  Addresses  of  Attorneys 1 

Notice  of  Appeal 21 

Order  Denying  Motion  for  Judgment  of  Acquit- 
tal, Notwithstanding  the  Verdict,  Minute  Or- 
der of  Aug.  20,  1948 14 

Order  Denying  Motion  for  New  Trial,  Minute 
Order  of  Aug.  20,  1948 14 

Plea  of  Not  Ouilty— Minute  Order  for  Mar.  29, 
1948 6 

Transcript  of  Testimony,  Reporter 's 23 

Opening  Statement  on  Behalf  of : 

Defendant   219 

The  United  States 24 

Witnesses  for  Defendant: 
Bougher,  A.  L. 

—direct 523,  531 

— cross    564 

Callahan,  Robert  F. 

f  — direct    323 

— recalled,  direct  341 

— cross    344 

— redirect 353 


lU. 

PAGE 

Witnesses  for  Defendant — (Cont'd) 

Hicks,  Harry  T. 

—direct    338 

— cross    340 

— redirect 341 

Hughes,  Robert  E. 

—direct    223 

— cross 269 

— recalled,  cross 290 

—redirect 309,   320 

— recross 316,  321 

Sammut,  Joseph 

—direct    359 

Wild,  Julius 

—direct    388,  413 

—cross 425,  479 

— redirect 498 

— recalled,  direct  638 

Wild,  Emma  Marie 

— direct    361 

— cross    374 

— recalled,  direct  636 

Zeman,  Samuel 

—direct    335 

— cross    337 


IV. 

PAGE 

Witnesses  for  the  United  States: 

Burkett,  William  A. 

— direct    193 

— cross    203 

— recalled,  cross 500 

— redirect 516 

— rebuttal,  direct 639 

— cross   643 

Krakauer,  Julius 

— direct    35 

— cross 98,  151 

—redirect 169,  182,  185 

— recross 180,  184,  186 

— recalled,  cross 572,  598 

— redirect 607,  635 

— recross 63  7,  635 

Lippert,  Chester  J. 

—direct    187 

— cross    192 

Mytinger,  Hubert  C. 

—direct    206 

— cross    213 

Tveitmoe,  Angelo 

— direct    30 

Zeman,  Samuel 

— rebuttal,  direct 647 

— cross    649 

Verdict  of  Guilty 16 


NAMES  AND  ADDRESSES  OF  ATTORNEYS 


MELVIN  M.  BELLI, 

240  Stockton  Street, 

San  Francisco,  California, 

Attorney  for  Defendant  and  Appellant. 

FRANK  J.  HENNESSY, 

United  States  Attorney, 
Northern  District  of  California, 

Post  Ofi&ce  Building, 
San  Francisco,  California, 

Attorney  for  Plaintiff  and  Appellee. 


2  Julius  Wild  vs. 

In  the  District  Court  of  the  United  States  for  the 

Northern  District  of  California, 

Southern  Division 

No.  31255  H 

UNITED  STATES  OF  AMERICA, 

against 
JULIUS  WILD, 

INDICTMENT 

(Sec.  145  (b).  Internal  Revenue  Code; 
26  U.S.C,  145  (b)  ) 

The  grand  jury  charges: 

That  on  or  about  the  ir)th  day  of  March,  1942, 
in  the  Northern  District  of  California,  and  within 
the  jurisdiction  of  this  Court,  Julius  Wild,  late  of 
Redwood  City,  who  during  the  calendar  year  1941 
was  married  and  had  no  dependents,  did  wilfully 
and  knowingly  attempt  to  defeat  and  evade  a  large 
part  of  the  income  tax  due  and  owing  by  him  to 
the  United  States  of  America  for  the  calendar  year 
1941  by  filing  and  causing  to  be  filed  with  the  Col- 
lector of  Internal  Revenue  for  the  First  Internal 
Revenue  Collection  District  of  California,  at  San 
Francisco,  a  false  and  fraudulent  income  tax  re- 
turn wherein  he  stated  that  his  net  income  for  said 
calendar  year,  computed  on  the  community-prop- 
erty basis,  was  the  sum  of  $3,398.50  and  that  the 
amount  of  tax  due  and  owing  thereon  was  the  sum 
knew,  his  net  income  for  the  said  calendar  year, 
of   $270.66,   whereas,   as   he   then   and   there   well 
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computed  on  the  community-property  basis,  was 
the  sum  of  $9,137.77,  upon  which  said  net  income 
he  owed  to  the  United  States  of  America  an  income 
tax  of  $1,303.34. 

(Sec.  145  (b),  Internal  Revenue  Code;  26  U.S.C., 
145  (b).  [1*] 

SECOND  COUNT 

The  grand  jury  further  charges: 

That  on  or  about  the  15th  day  of  March,  1943, 
in  the  Northern  District  of  California,  and  within 
the  jurisdiction  of  this  Court,  Julius  Wild,  late  of 
Redwood  City,  who  during  the  calendar  year  1942 
was  married  and  had  no  dependents,  did  wilfully 
and  knowingly  attempt  to  defeat  and  evade  a  large 
part  of  the  income  tax  due  and  owing  by  him  to 
the  United  States  of  America  for  the  calendar  year 
1942  by  filing  and  causing  to  be  filed  with  the  Col- 
lector of  Internal  Revenue  for  the  First  Internal 
Revenue  Collection  District  of  California,  at  San 
Francisco,  a  false  and  fraudulent  income  tax  re- 
turn wherein  he  stated  that  his  net  income  for  said 
calendar  year,  computed  on  the  community-prop- 
erty basis,  was  the  sum  of  $5,176  and  that  the  amount 
of  tax  due  and  owing  thereon  was  the  sum  of 
$964.72,  whereas,  as  he  then  and  there  well  knew, 
his  net  income  for  the  said  calendar  year,  computed 
on  the  community-property  basis,  was  the  sum  of 


•  Page  numbering  appearing  at   foot  of  page  of  original 
certified  Transcript  of  Record. 


4  Julius  Wild  vs. 

$17,149.83,  upon  which  said  net  income  he  owed  to 
the  United  States  of  America  an  income  tax  of 
$5,427.36. 

(Sec.  145(b)  Internal  Revenue  Code;  26  U.S.C., 
145  (b)  )   [2] 

THIRD  COUNT 

The  grand  jury  further  charges: 

That  on  or  about  the  15th  day  of  March,  1944,  in 
the  Northern  District  of  California,  and  within 
the  jurisdiction  of  this  Court,  Julius  Wild,  late  of 
Redwood  City,  who  during  the  calendar  year  1943 
was  married  and  had  no  dependents,  did  wilfully 
and  knowingly  attempt  to  defeat  and  evade  a  large 
part  of  the  income  and  victory  tax  due  and  owing 
by  him  to  the  United  States  of  America  for  the 
calendar  year  1943  by  filing  and  causing  to  be  filed 
with  the  Collector  of  Internal  Revenue  for  the 
First  Internal  Revenue  Collection  District  of  Cali- 
fornia at  San  Francisco,  a  false  and  fraudulent 
income  and  victory  tax  return  wherein  he  stated 
that  his  net  income,  computed  on  the  community- 
property  basis,  was  the  sum  of  $4,201.82  and  that 
the  amount  of  tax  due  and  owing  thereon  was  the 
sum  of  $829.78,  whereas,  as  he  then  and  there  well 
knew,  his  net  income  for  the  said  calendar  year, 
computed  on  the  community-property  basis,  was 
the  sum  of  $17,198.91,  upon  which  said  net  income 
he  owed  to  the  United  States  of  America  an  income 
and  victory  tax  of  $5,919.80. 

(Sec.  145(b)  Internal  Revenue  Code;  26  U.S.C, 
145  (b)  ) 


United  States  of  America 

A  True  Bill. 

JOHN  F.  MOTT, 
Foreman. 

FRANK  J.  HENNESSY, 
United  States  Attorney. 

(Approved  as  to  form:  R.  B.  McM. 

[Endorsed] :  Filed  Feb.  18,  1948.  [3] 


District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

At  a  stated  term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Califor- 
nia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Monday,  the  15th  day  of  March,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty- 
eight. 

Present:  The  Honorable  George  B.  Harris,  Dis- 
trict Judge. 

[Title  of  Cause.] 

ARRAIGNMENT 
This  case  came  on  regularly  this  day  for  arraign- 
ment of  defendant,  Julius  Wild,  who  was  present 
with  his  attorney,  Louis  Ashe,  Esq.  E.  H.  Henes, 
Esq.,  Assistant  United  States  Attorney,  was  pres- 
ent on  behalf  of  the  United  States. 

On  motion  of  Mr.  Henes,  the  defendant  was 
called  for  arraignment.  The  defendant  was  in- 
formed as  to  the  return  of  the  Indictment  by  the 
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United  States  Grand  Jury,  and  asked  if  he  was 
the  person  named  therein,  and  upon  his  answer  that 
he  was  and  that  his  true  name  was  as  charged, 
thereupon  Mr.  Belli  waived  the  reading  of  the 
Indictment  and  advised  that  defendant  had  here- 
tofore received  copy  thereof.  Defendant  stated  that 
he  understood  the  charge  against  him. 

Ordered  that  this  case  be  continued  to  March  29, 
1948,  to  plead.  [4] 


District  Court  of  the  United  States 

Northern  District  of  California, 

Southern  Division 

At  a  stated  term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Monday,  the  29th  day  of  March,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty- 
eight. 

Present:  The  Honorable  George  B.  Harris,  Dis- 
trict Judge. 

[Title  of  Cause.] 

PLEA  OF  ''NOT  GUILTY" 
This  case  came  on  regularly  this  day  for  entry 
of  plea  of  defendant,  Julius  Wild,  who  was  present 
in  proper  person  and  with  counsel,  Louis  Ashe, 
Esq.  Reynold  H.  Colvin,  Esq.,  Assistant  United 
States  Attorney,  was  present  on  l:)ehalf  of  the  United 
States. 
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The  defendant  was  called  to  plead  and  thereuijon 
said  defendant  pleaded  ''Not  Guilty"  to  the  Indict- 
ment filed  herein  against  him,  which  said  plea  was 
ordered  entered.  Defendant  requested  trial  by  jury. 
Ordered  that  this  case  he  continued  to  May  25, 
1948,  for  trial.  (Jury)  [5] 


District  Court  of  the  United  States 

Northern  District  of  California, 

Southern  Division 

At  a  stated  term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Tuesday,  the  10th  day  of  August,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty- 
eight. 

Present:  The  Honorable  George  B.  Harris,  Dis- 
trict Judge. 

[Title  of  Cause.] 

MINUTES  OF  TRIAL 

This  case  came  on  regularly  this  day  for  trial  of 
defendant,  Julius  Wild,  who  was  present  with  his 
attorneys,  Melvin  Belli,  Esq.,  and  Louis  Ashe,  Esq. 
Robert  B.  McMillan,  Esq.,  Assistant  United  States 
Attorney,  was  present  on  behalf  of  the  United 
States.  Walter  M.  Campbell,  Jr.,  Esq.,  Regional 
Attorney  for  the  Collector  of  Internal  Revenue, 
was  also  present.   Thereupon  the  following  named 
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persons,  viz :  Grace  F.  Bridges,  Charles  P.  Maleton, 
Mrs.  Augusta  Balch,  Grant  S.  Morris,  Benjamin 
T.  Benson,  John  H.  Shelly,  Mrs.  Anna  B.  Roan, 
Henry  T.  S.  Johnson,  Jr.,  Thomas  M.  Jackson, 
Clarence  C.  Bailey,  James  H.  Booker,  Mrs.  Audrey 
Allen,  twelve  good  and  lawful  jurors,  were,  after 
being  duly  examined  under  oath,  sworn  to  try  the 
issues  joined  in  this  case. 

The  hour  of  adjournment  having  arrived,  and 
the  Court  having  duly  admonished  the  jury  herein, 
it  is  Ordered  that  the  further  trial  of  this  case  be 
continued  to  August  11,  1948,  at  10  a.m.  [6] 


District  Court  of  the  United  States 

Northern  District  of  California, 

Southern  Division 

At  a  stated  term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Wednesday,  the  11th  day  of  August,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  forty- 
eight. 

Present:  The  Honorable  George  B.  Harris,  Dis- 
trict Judge. 

[Title  of  Cause.] 

MINUTES  OF  TRIAL 
The  parties  hereto  and  the  jury  impaneled  herein 
being  present  as  heretofore,  the  further  trial  of 
this  case  was  this  day  resumed.  Mr.  McMillan  made 
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an  opening  statement  to  the  Court  and  jury.  Angelo 
Triedmoe,  Julius  Krakauer,  were  sworn  and  testi- 
fied on  behalf  of  the  United  States.  Mr.  Campbell 
introduced  in  evidence  and  filed  U.  S.  Exhibits  Nos. 
1  to  9  inclusive.  Mr.  Belli  introduced  in  evidence 
and  filed  Defendant's  Exhibit  B. 

The  hour  of  adjournment  having  arrived,  and 
the  Court  having  duly  admonished  the  jury  herein, 
it  is  ordered  that  the  further  trial  of  this  case  be 
continued  to  August  12,  1948,  at  10  o'clock  a.m.  [7] 


District  Court  of  the  United  States 

Northern  District  of  California, 

Southern  Division 

At  a  stated  term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Thursday,  the  12th  day  of  August,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  forty- 
eight. 

Present:  The  Honorable  George  B.  Harris,  Dis- 
trict Judge. 

[Title  of  Cause.] 

MINUTES  OF  TRIAL 

The  parties  hereto  and  the  jury  impaneled  heroin 
being  present  as  heretofore,  the  further  trial  of  this 
case  was  this  day  resumed.  Julius  Krakauer  was 
recalled  for  further  testimony.   Chester  J.  Lippert, 
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Wm.  R.  Burkett  and  Hubert  Mytinger  were  sworn 
and  testified  on  behalf  of  the  United  States.  Mr. 
Campbell  introduced  in  evidence  and  filed  U.  S. 
Exhibits  Nos.  12  and  13.  Mr.  Belli  introduced  in 
evidence  and  filed  Defendant's  Exhibits  C  and  D. 
Thereupon  the  Government  rested  its  case.  Mr. 
Belli  made  an  opening  statement  to  the  Court  and 
jury  on  behalf  of  the  defendant.  Robert  E.  Hughes 
was  sworn  and  testified  for  the  defendant. 

The  hour  of  adjournment  having  arrived,  and  the 
Court  having  duly  admonished  the  jury  herein,  it  is 
Ordered  that  the  further  trial  of  this  case  be  con- 
tinued to  August  13,  1948,  at  2  o'clock  p.m.  [8] 


District  Court  of  the  United  States 

Northern  District  of  California, 

Southern  Division 

At  a  stated  term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Friday,  the  13th  day  of  August,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  foi'ty- 
eight. 

Present:  The  Honorable  George  B.  Harris,  Dis- 
trict Judge. 

[Title  of  Cause.] 

MINUTES  OF  TRIAL 

The  parties  hereto  and  the  jury  impaneled  herein 
being  present  as  heretofore,  the  further  trial  of  this 
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case  was  this  day  resumed.  Robert  E.  Hughes  was 
recalled  and  further  testified  for  the  defendant. 
Robert  F.  Callahan,  Samuel  Zeman,  Harry  I.  Hicks 
were  sworn  and  testified  on  behalf  of  defendant. 
Mr.  Belli  introduced  in  evidence  and  filed  Defend- 
ant's Exhibits  E,  Gr,  H,  I.  Mr.  Campbell  intro- 
duced in  evidence  and  filed  U.  S.  Exhibit  No.  15. 

The  hour  of  adjournment  having  arrived,  and 
the  Court  having  duly  admonished  the  jury  herein, 
it  is  Ordered  that  the  further  trial  of  this  case  be 
continued  to  August  17,  1948,  at  10  o'clock  a.m.  [9] 


District  Court  of  the  United  States 

Northern  District  of  California, 

Southern  Division 

At  a  stated  term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Tuesday,  the  17th  day  of  August,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  forty- 
eight. 

Present:  The  Honorable  George  B.  Harris,  Dis- 
trict Judge. 

[Title  of  Cause.] 

MINUTES  OF  TRIAL 

The  parties  hereto  and  the  jury  impaneled  herein 

being  present  as  heretofore,  the  further  trial  of  this 

case  was  this  day  resmned.  Jos.  Sammut,  Emma  M. 

Wild  and  Julius  Wild  were  sworn  and  testified  on 
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behalf  of  the  defendant.    Mr.  Belli  introduced  in 
evidence  and  filed  Defendant's  Exhibit  L. 

The  hour  of  adjournment  having  arrived,  and 
the  Court  having  duly  admonished  the  jury  herein, 
it  is  ordered  that  the  further  trial  of  this  case  be 
continued  to  August  18,  1948,  at  10  o'clock  a.m.  [10] 


District  Court  of  the  United  States 

Northern  District  of  California, 

Southern  Division 

At  a  stated  term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Wednesday,  the  18th  day  of  August,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  foity- 
eight. 

Present:  The  Honorable  George  B.  Harris,  Dis- 
trict Judge. 

[Title  of  Cause.] 

MINUTES  OF  TRIAL 

The  parties  hereto  and  the  jury  impaneled  herein 
being  present  as  heretofore,  the  further  trial  of 
this  case  was  this  day  resumed.  Julius  Wild  was 
recalled  and  further  testified  in  his  own  behalf. 
William  Burkett  was  recalled  and  further  testified 
on  behalf  of  defendant.  A.  L.  Bougher  was  sworn 
and  testified  for  defendant.  Julius  Krakauer  was 
recalled  by  the  defendant  for  further  cross-exami- 
nation.  Mr.  Belli  introduced  in  evidence  and  filed 
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Defendant's  Exhibit  M.    Mr.  Campbell  introduced 
in  evidence  and  filed  U.  S.  Exhibit  No.  17. 

The  hour  of  adjournment  having  arrived,  and  the 
Court  having  duly  admonished  the  jury  herein,  it  is 
ordered  that  the  further  trial  of  this  case  be  con- 
tinued to  August  19,  1948,  at  10  o'clock  a.m.  [11] 


District  Court  of  the  United  States 

Northern  District  of  California, 

Southern  Division 

At  a  stated  term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Thursday,  the  19th  day  of  August,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  forty- 
eight. 

Present:  The  Honorable  George  B.  Harris,  Dis- 
trict Judge. 

[Title  of  Cause.] 

MINUTES  OF  TRIAL 
The  parties  hereto  and  the  jury  impaneled  herein 
being  present  as  heretofore,  the  further  trial  of  this 
case  was  this  day  resumed.  Julius  Krakauer  was 
recalled  for  further  cross-examination.  Emma  Wild 
and  Julius  Wild  were  recalled  and  further  testified 
on  behalf  of  defendant.  Mr.  Belli  introduced  in  evi- 
dence and  filed  Defendant's  Exhibit  O.  Thereupon 
the  defendant  rested.  William  Burkett  and  Samuel 
Zemon  were  recalled  and  further  testified  on  behalf 
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of  the  United  States,  in  rebuttal.    The  Government 
then  rested  its  case. 

After  hearing  the  opening  argument  of  Mr. 
Campbell  to  the  jury,  and  the  hour  of  adjournment 
having  arrived,  and  the  Court  having  duly  admon- 
ished the  jury  herein,  it  is  ordered  that  the  further 
trial  of  this  case  be  continued  to  August  20,  1948, 
at  10:30  a.m.  [12] 


District  Court  of  the  United  States 

Northern  District  of  California, 

Southern  Division 

At  a  stated  term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Friday,  the  20th  day  of  August,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty- 
eight. 

Present:  The  Honorable  George  B.  Harris,  Dis- 
trict Judge. 

[Title  of  Cause.] 

MINUTES  OF  TRIAL  AND  VERDICT 
OF  JURY 

The  parties  hereto  and  the  jury  impaneled  herein 
being  present  as  heretofore,  the  further  trial  of  this 
case  was  this  day  resumed.  Mr.  Belli  made  his  ar- 
gument to  the  jury.  Mr.  Campbell  made  his  closing 
argument  to  the  jury. 

After  the  arguments  of  counsel  and  the  instruc- 
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tions  of  the  Court,  the  jury  retired  at  4:26  p.m. 
to  deliberate  upon  its  verdict.  At  6:22  p.m.  the 
jury  returned  into  Court  and  upon  being  asked  if 
they  had  arrived  at  a  verdict,  replied  that  they 
had  and  presented  the  following  verdict  which  was 
ordered  filed  and  recorded,  viz: 

"We,  the  jury,  fuid  as  to  the  defendant  at 
the  bar  as  follows: 
Gruilty  as  to  the  1st  Count  of  the  Indictment 
Guilty  as  to  the  2nd  Count  of  the  Indictment 
Guilty  as  to  the  3rd  Count  of  the  Indictment 

HENRY  T.  S.  JOHNSON,  JR., 
Foreman. ' ' 

The  jury  upon  being  asked  if  said  verdict  as  re- 
corded was  its  verdict,  each  juror  replied  that  it  was 
It  is  ordered  that  the  jury  be  discharged  from  fur- 
ther consideration  of  this  case  [13]  and  from  at- 
tendance ujjon  the  Court  until  notified. 

Mr.  Ashe  then  made  a  motion  for  new  trial  and 
motion  for  judgment  of  acquittal,  notwithstanding 
the  verdict,  which  motions  were  ordered  denied.  Mr. 
Ashe  then  made  a  motion  for  probation  on  behalf 
of  defendant  and  for  a  pre-sentence  investigation, 
which  motion  was  referred  to  the  Probation  Officer 
of  this  Court  for  investigation  and  report. 

Ordered  that  this  case  be  continued  to  September 
20,  1948,  at  2  o'clock  p.m.  for  pronouncing  of  judg- 
ment. On  motion  of  Mr.  Ashe,  it  is  further  ordered 
that  the  defendant  remain  at  large  on  the  bond  here- 
tofore filed.  [14] 
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[Title  of  District  Court  and  Cause.] 

VERDICT 
We,  the  Jury,  find  as  to  the  defendant  at  the  bar 
as  follows: 

Gruilty  as  to  the  1st  Coimt  of  the  Indictment. 
Guilty  as  to  the  2nd  Count  of  the  Indictment. 
Guilty  as  to  the  3rd  Count  of  the  Indictment. 

HENRY  T.  S.  JOHNSON,  JR., 
Foreman. 

[Endorsed] :  Filed  Aug.  20,  1948.  [15] 


District  Court  of  the  United  States 

Northern  District  of  California, 

Southern  Division 

At  a  stated  term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Monday,  the  20th  day  of  September,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  forty- 
eight. 

Present:  The  Honorable  George  B.  Harris,  Dis- 
trict Judge. 

[Title  of  Cause.] 

SENTENCE 
This  case  came  on  regularly  this  day  for  the  pro- 
nouncing of  judgment  upon  the  defendant,  Julius 
Wild,  who  was  present  in  proper  person  and  with 
his  attorneys,  Melvin  Belli,  Esq.,  and  Louis  Ashe, 
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Esq.  Robert  B.  McMillan,  Esq.,  Assistant  United 
States  Attorney,  was  present  on  behalf  of  the 
United  States.  G.  Albert  Wahl,  Probation  Officer, 
was  present. 

The  defendant  was  called  for  judgment.  Due  con- 
sideration having  been  had  on  the  report  of  the 
Probation  Officer,  it  is  Ordered  that  the  defendant 
be  denied  probation.  After  hearing  the  defendant 
and  the  attorneys,  and  the  Court  having  asked  the 
defendant  whether  he  has  anything  to  say  why 
judgment  should  not  be  pronounced,  and  no  suffi- 
cient cause  to  the  contrary  being  shown  or  appear- 
ing to  the  Court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted. 

It  Is  Adjudged  that  the  defendant,  Julius  Wild, 
for  the  [16]  oifense  of  which  he  stands  convicted 
on  his  plea  of  Not  Guilty  and  the  verdict  of  the 
jury  of  guilty  of  the  offense  charged  in  the  Indict- 
ment filed  herein  against  him,  be  and  he  is  hereby 
committed  to  the  custody  of  the  Attorney  General 
or  his  authorized  representative  for  imprisonment 
for  a  period  of  two  (2)  years  on  each  of  Counts 
One,  Two  and  Three  of  the  Indictment,  said  terms 
of  imprisonment  to  run  concurrently. 

It  Is  Further  Ordered  that  said  defendant  pay  a 
fine  to  the  United  States  of  America  in  the  sum 
of  five  thousand  dollars  ($5,000.00)  on  Count  One 
of  the  Indictment. 

It  Is  Further  Ordered  that  said  defendant  pay 


18  Julius  Wild  vs. 

costs  of  prosecution  in  the  sum  of  seventy  dollars 
and  twenty-two  cents   ($70.22). 

It  Is  Ordered  that  judgment  be  entered  herein 
accordingly. 

It  Is  Further  Ordered  that  the  Clerk  of  this 
Court  deliver  a  certified  copy  of  the  judgment  and 
commitment  to  the  United  States  Marshal  or  other 
qualified  officer  and  that  the  copy  serve  as  the  com- 
mitment of  the  defendant. 

The  Court  recommends  commitment  to  a  special 
type  institution,  as  Medical  Center,  Springfield, 
Missouri. 

Counsel  for  defendant  made  a  motion  for  stay 
of  execution  of  judgment  for  period  of  one  (1) 
week,  which  motion  was  ordered  denied.  Further 
ordered  that  said  defendant  be  held  in  the  County 
Jail  in  San  Francisco,  California,  pending  commit- 
ment as  aforesaid.  [17] 
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District  Court  of  the  United  States  for  the  Northern 
District  of  California,  Southern  Division 

No.  31255  H 

UNITED  STATES  OF  AMERICA 

V. 

JULIUS  WILD. 

JUDGMENT  AND  COMMITMENT 

On  this  20th  day  of  September,  1948,  came  the 
attorney  for  the  government  and  the  defendant  ap- 
peared in  person  and  with  counsel. 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  his  plea  of  not  guilty  and  a  verdict  of 
guilty  of  the  offense  of  violation  (Sec.  145(b),  In- 
ternal Revenue  Code;  26  U.S.C.,  145(b)  defendant 
unlawfully  and  wilfully  attempted  to  defeat  and 
evade  income  taxes  due  the  United  States  of  Amer- 
ica for  the  calendar  years  1941,  1942  and  1943,  as 
charged  in  the  Indictment  Three  Counts  and  the 
court  having  asked  the  defendant  whether  he  has 
anything  to  say  why  judgment  should  not  be  pro- 
nounced, and  no  sufficient  cause  to  the  contrary 
being  shown  or  appearing  to  the  Court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted. 

It  Is  Adjudged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or 
his  authorized  representative  for  imprisonment  for 
a  period  of  two  (2)  years  on  each  of  Counts  One, 
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Two  and  Three,  said  sentences  to  run  concurrently. 

It  Is  Further  Ordered  that  said  defendant  pay 
a  fine  to  the  United  States  of  America,  in  the  sum 
of  five  thousand  dollars  ($5,000.00)  on  Count  One 
of  the  Indictment. 

It  Is  Further  Ordered  that  said  defendant  pay 
costs  of  prosecution  in  the  sum  of  seventy  dollars 
and  twenty-two  cents  ($70.22). 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and 
that  the  copy  serve  as  the  commitment  of  the  de- 
fendant. 

GEORGE  B.  HARRIS, 

United  States  District  Judge. 

Examined  by: 

ROBERT  B.  McMillan, 

Asst.  U.  S.  Attorney. 

The  Court  recommends  commitment  to  a  special 
type  institution,  as  Medical  Center,  Springfield, 
Missouri. 

JOHN  E.  SCHAEFFER, 
Deputy. 

Filed  and  entered  this  28th  day  of  September, 
1948,  C.  W.  Calbreath,  Clerk. 

Entered  in  Vol.  39,  Judg.  Book  at  Page  348.  [18] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Clerk  of  the  Above-entitled  Court: 

Comes  now  Defendant  in  the  above-entitled  mat- 
ter and  appeals  from  the  judgment  of  the  Court, 
the  Honorable  George  B.  Harris  presiding,  and 
complying  with  Rule  37,  Rules  of  Criminal  Pro- 
cedure, District  Courts  of  the  United  States,  repre- 
sents that: 

I. 

Defendant  is  Julius  Wild,  of  1235  Whipple  Road, 
Redwood  City,  State  of  California,  and  his  attor- 
ney is  Melvin  M.  Belli,  Esq.,  of  240  Stockton  Street, 
San  Francisco,  California. 

II. 

Defendant  was  charged  by  the  Grand  Jury  on 
three  counts  alleging  violation  of  Sec.  14:5(b),  In- 
ternal Revenue  Code,  26  U.S.C.  145(b). 

III. 

On  the  20th  day  of  September,  1948,  a  jury  hav- 
ing theretofore  returned  a  verdict  on  all  three 
counts  alleged  by  the  Plaintiff,  the  Defendant  was 
sentenced  in  said  District  Court  by  [19]  the  Hon- 
orable George  B.  Harris  to  a  term  of  two  years  in 
the  Federal  Sanitarium  at  Springfield,  Missouri, 
and  fined  the  sum  of  Five  Thousand  Dollars. 

IV. 

Defendant,   through  his   attorney,   now   appeals 
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from  said  judgment  and  all  of  it  to  the  Circuit 
Court  of  Appeals  for  this  District. 

MELVIN  M.  BELLI, 
Attorney  for  Defendant. 

[Endorsed] :  Filed  Sept.  27,  1948.  [20] 


District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  20 
pages,  numbered  from  1  to  20,  inclusive,  contain  a 
full,  true,  and  correct  transcript  of  the  records  and 
proceedings  in  the  case  of  United  States  of  Amer- 
ica vs.  Julius  Wild,  No.  31255  H,  as  the  same  now 
remain  on  file  and  of  record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcri^^t  of  record  on 
appeal  is  the  sum  of  $8.00  and  that  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  ap- 
pellant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  26th  day  of  October, 
A.  D.  1948. 

(Seal)  C.  W.  CALBREATH, 

Clerk. 
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In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia 

Before:  Hon.  George  B.  Harris,  Judge. 

No.  31,255-H 

UNITED  STATES  OF  AMERICA 

vs. 
JULIUS  WILD, 

Defendant. 

REPORTER'S  TRANSCRIPT 

Tuesday,  August  10,  1948 

Appearances:  For  the  United  States:  Robert  B. 
McMillan,  Esq.,  Assistant  United  States  Attorney, 
Walter  M.  Campbell,  Jr.,  Esq.  For  the  Defendant: 
Melvin  Belli,  Esq. 

(A  jury  was  duly  impaneled  and  sworn  to  try 
the  above-entitled  cause,  after  which  an  adjourn- 
ment was  taken  until  tomorrow,  Wednesday,  August 
10,  1948,  at  10:00  o'clock  a.m.)  [1*] 

Wednesday  Morning  Session,  August  11,  1948 
10:00  a.m. 

The  Clerk:  United  States  v.  Julius  Wild,  on 
trial. 

Mr.  McMillan:    Ready. 

Mr.  Belli:    Ready. 

The  Court:  Is  it  stipulated  that  the  jurors  are 
present  ? 


*Page  numbering  appearing  at  foot  of  page  of  original   certified 
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Mr.  McMillan:     So  stipulated. 

Mr.  Belli:     Stipulated. 

The  Court:  You  may  proceed  with  the  opening 
statement. 

Mr.  McMillan:  At  this  time,  may  it  please  Your 
Honor,  the  Grovernment  presents  its  proposed  in- 
structions to  the  jury  and  I  have  a  copy  which  I 
am  handing  to  Mr.  Belli,  counsel  for  the  defendant. 

Mr.  Belli:     Didn't  you  give  us  a  copy  last  night? 

Mr.  McMillan:  No,  we  did  not.  Mr.  Belli  fur- 
nished us  a  coj)y  a  moment  ago  of  the  instructions 
requested  by  the  defendant. 

OPENING  STATEMENT  ON  BEHALF  OF 
THE  UNITED  STATES 

Mr.  McMillan:  Ladies  and  gentlemen  of  the 
jury,  at  this  time,  at  this  stage  of  the  case,  it  is 
not  only  appropriate,  but  it  is  indeed  required  by 
the  Government  to  make  an  opening  statement  of 
the  nature  of  this  case  and  what  it  expects  to  prove 
in  order  to  substantiate  the  charge  made  against 
the  defendant,  Julius  Wild.  It  will  necessarily  be 
brief,  rather  sketchy.  The  purpose  is  simply  to 
adequately  inform  you  so  that  [2]  you  may  move 
along  with  the  evidence  more  understandingly  as  it 
comes  in  and  as  it  may  develop. 

It  should  be  kept  steadily  in  sight,  ladies  and 
gentlemen  of  the  jury,  that  statements  by  counsel 
at  this  time  or  any  stage  of  the  game  by  any  counsel 
as  to  what  the  evidence  is,  is  not  the  evidence  itself. 
The  evidence  itself  comes  from  the  lips  of  the  wit- 
nesses who  are  sworn  to  testify  in  this  case  and 
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from  the  documentary  proof,  the  records  which 
will  be  produced  here  for  your  inspection  and  ex- 
amination; all  evidence  to  be  controlled  and  guided 
by  the  rulings  of  His  Honor  and  the  instructions 
which  he  will  give  you  at  the  close  of  the  case. 

Now,  the  first  count  of  this  indictment  charges 
that  Julius  Wild  wilfully  attempted  to  evade  and 
defeat  a  large  part  of  his  individual  income  tax  for 
the  calendar  year  1941  l3y  filing  a  false  and  fraudu- 
lent income  tax  return  wherein  he  alleged  his  net 
income  was  the  sum  of  $3398.50,  and  that  he  owed 
$270.66  in  taxes  to  the  United  States;  whereas  his 
actual  net  income  on  community  property  basis  was 
$9137.77,  and  he  actually  owed  to  the  United  States 
a  total  amount  of  $1303.34.  In  other  words,  it  is 
charged  that  the  defendant  wilfully  attempted  to 
evade  and  defeat  payment  of  taxes  for  the  calendar 
year  1941  by  means  of  filing  a  false  and  fraudulent 
return;  the  amount  which  he  wilfully  attempted  to 
defeat  and  evade  payment  of  in  the  first  count  of 
the  indictment  is  $1032.68. 

It  is  to  be  noted  that  mention  has  been  made 
that  this  [3]  return  was  on  a  community  property 
basis.  The  Federal  Statute  recognizes  the  com- 
munity property  law,  and  under  the  community 
property  law  each  spouse  is  entitled  to  make  a  sep- 
arate return,  make  a  return  of  half  of  the  amount, 
and  the  other  spouse  makes  a  return  on  the  other 
half.  What  is  charged  here  concerns  the  half  only 
of  the  defendant  Julius  Wild. 

The  second  count  charges  that  Julius  Wild  wil- 
fully attempted  to  evade  and  defeat  a  large  part  of 
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his  income  tax  for  the  calendar  year  1942  by  filing 
a  false  and  fraudulent  income  tax  return  wherein 
he  alleged  his  net  income  was  $5176,  and  that  he 
owed  income  tax  to  the  United  States  in  the  total 
amount  of  $964.72 ;  whereas  the  actual  fact  was  that 
his  net  income  was  $17,149.18  on  a  community  prop- 
erty basis;  that  is,  one-half  of  the  income.  He  ac- 
tually owed  taxes  to  the  United  States  in  the  total 
amount  of  $5427.36.  That  is,  Julius  Wild  is  charged 
with  having  attempted  to  evade  and  defeat  payment 
of  income  taxes  for  that  year  of  1942  the  difference 
between  $5427.36  and  the  amount  that  he  paid, 
$964.72,  being  $4462.64. 

Now,  the  third  count  of  the  indictment  is  for  the 
calendar  year  1943  and  it  charges  in  that  count  that 
the  defendant  Julius  Wild  wilfully  attempted  to 
evade  and  defeat  a  large  part  of  his  individual 
income  tax  for  the  calendar  year  1943  by  filing  a 
false  and  fraudulent  income  tax  return  wherein  he 
alleged  that  his  net  income  on  the  community  prop- 
erty basis  was  the  sum  of  |4201.82,  and  that  he 
owed  $829.78  in  taxes  to  the  [4]  United  States; 
whereas  his  actual  income,  taxable  net  income  on  a 
community  property  basis,  was  $17,198.91,  and  he 
actually  owed  taxes  to  the  United  States  in  the 
total  amount  of  $5919.80.  So  that  for  the  calendar 
year  1943  Julius  Wild  is  charged  with  having  at- 
tempted wilfully  to  evade  and  defeat  payment  of 
income  taxes  in  the  sum  of  $5919.80. 

Now,  taking  the  three  counts  and  adding  them 
up,  the  total  amount  would  be  $10,585.34  that  he 
is  charged  with  having  attempted  wilfully  to  evade 
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and  defeat  payment  of.    For  easy  recollection  you 
can  carry  it  as  approximately  $10,500. 

And  as  I  have  stated,  being  on  a  community 
property  basis,  the  return  for  both  of  them  would 
be  just  twice  that  amount;  that  is,  $21,000. 

The  evidence  in  this  case  which  the  Government 
will  present,  ladies  and  gentlemen,  will  show  that 
the  defendant  Julius  Wild,  during  the  years  here 
involved,  1941,  1942  and  1943  operated  what  is 
known  as  a  liookie  establishment  at  1182  Market 
Street,  San  Francisco;  that  it  was  in  the  basement 
of  the  Marshall  Square  Building.  That  is  where 
the  Orpheum  Theater  is  located.  It  was  a  gambling 
enterprise,  engaged  in  betting  on  horseraces.  The 
evidence  will  show  that  it  was  a  very  large  enter- 
prise, that  he  had  a  very  large  business  for  the 
three  years  involved,  and  he  described  it  in  the 
1942  individual  income  tax  return  as  a  "brokerage 
business." 

Now,  it  should  be  said  at  the  outset,  ladies  and 
gentlemen,  [5]  that  we  are  not  concerned  here  in 
this  case  about  this  gambling  business  as  being  an 
illegal  business.  That  is  not  our  concern.  The  in- 
dictment charges  simply  and  only  an  evasion  and 
defeat,  an  attempt  to  evade  and  defeat  payment  of 
income  taxes.  We  have  nothing  to  do  here  with 
illegal  gambling.  But  the  income  tax  law  does  pro- 
vide that  it  matters  not  from  what  source  the  in- 
come is  obtained,  whether  from  gambling  or  any 
illegal  enterprise,  income  taxes  must  be  paid.  And 
in  this  case,  notwithstanding  that  it  was  an  illegal 
enterprise,  income  taxes  had  to  be  paid;  but  it  is 
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to  be  borne  in  mind  steadily  that  there  is  no  charge 
of  that  kind  here  against  the  defendant  of  carrying 
on  and  conducting  an  illegal  enterprise  or  business. 

The  witnesses  which  the  Government  will  produce 
here  to  testify  to  the  extent  of  the  defendant's  busi- 
ness and  who  will  produce  records,  documentary 
proof  showing  his  large  income  for  the  years  stated 
and  balancing  up  in  the  amounts  set  forth  in  the 
indictment  will  be  former  employees  of  Mr.  Wild's. 
They  worked  there  in  this  gambling  enterprise. 

The  Government  will  produce  the  person  who 
w^as  responsible  for  the  employees,  who  made  up  the 
books,  who  made  up  the  entries.  And  the  Govern- 
ment will  in  fact  produce  here  the  original  cards 
of  entries,  the  original  records  making  up  the 
accounts  that  were  kept  by  this  bookkeeper. 

The  testimony  of  the  witnesses  will  show  that  a 
very  large  amount  of  money  was  handled  in  each 
week  in  this  establishment  [6]  located  at  1182  Mar- 
ket Street.  It  will  show  that  the  income  was  several 
times  the  amount  set  forth  in  the  return  of  the 
defendant  Julius  Wild. 

For  example,  the  evidence  will  show  that  during 
the  month  of  January  1941  the  records  showed  the 
gross  take  was  $46,492,  and  during  that  month  Wild 
make  a  taxable  net  profit  of  over  $1500. 

For  the  year  1941  these  records  will  show  that  the 
gross  amount  of  money  taken  over  the  counter  was 
over  $385,000  and  the  total  taxable  net  profit  was 
almost  $18,000. 

For  1942  the  evidence  will  show  that  the  gross 
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take  was  approximately  |570,000  and  that  taxal^le 
net  profit  thereon  was  about  $35,000. 

For  1943  the  evidence  will  show  that  the  gross 
take  was  over  $500,000,  with  net  profit  of  $30,000. 

During  the  three  year  period  Wild  reported  a 
total  net  profit  of  $12,776.32. 

Another  employee  of  this  bookie  establishment 
to  be  produced  here  to  give  testimony  and  he  will 
testify  that  the  above  mentioned  records  as  I  spoke 
of  were  those  regularly  maintained  for  Julius  Wild 
to  show  his  business  profits,  and  that  he,  the  em- 
ployee, made  entries  on  those  records.  He  will  testi- 
fy that  those  records  actually  reflect  the  amount  of 
money  that  was  taken  in  and  the  expenses  paid  out. 

The  Government  will  show  by  the  evidence  in 
this  case,  [7]  may  it  please  Your  Honor  and  ladies 
and  gentlemen  of  the  jury,  that  when  the  defendant 
Julius  Wild  filed  these  income  tax  returns  that  he 
knew  that  they  were  false  and  that  he  wilfully 
attempted  to  evade  and  defeat  payment  of  these 
taxes. 

In  short,  ladies  and  gentlemen  of  the  jury,  the 
Government  intends  to  and  will  prove  every  ma- 
terial allegation  of  the  indictment  to  a  moral  cer- 
tainty and  beyond  a  reasonable  doubt.  And  so  prov- 
ing it,  to  that  degree  it  confidently  expects  that  you 
will  return  a  verdict  of  guilty  on  each  of  the  three 
counts. 

Mr.  Belli:  May  we  reserve  our  opening  state- 
ment, Your  Honor,  until  just  before  we  put  on  our 
defense  ? 

The  Court:    You  may,  Mr.  Belli. 
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Mr.  Belli:  And  our  instructions  that  T  have 
handed  two  copies  to  the  United  States  Attorney, 
may  we  hand  to  the  Clerk  ? 

The  Court:  Yes.  You  may  proceed,  Mr.  Mc- 
Millan. 

ANGELO  TVEITMOE 

called  as  a  witness  on  behalf  of  the  United  States, 
sworn. 

The  Clerk:    Q.    Will  you  state  your  name  to 
the  Court  and  jury? 
A.     Angelo  Tveitmoe. 

Direct  Examination 

Mr.  Campbell:  Q.  What  is  your  business  or 
occupation,  [8]  Mr.  Tveitmoe? 

A.  I  am  an  employee  in  the  office  of  the  Col- 
lector of  Internal  Revenue. 

Q.  Is  that  the  Collector  of  Internal  Revenue  for 
the  First  Collection  District  of  California  with 
principal  offices  in  this  city?  A.     Yes. 

Q.    And  what  is  your  title  in  that  office? 

A.  I  have  been  Chief  of  the  Audit  Section  for 
a  number  of  years. 

Q.  How  long  have  you  been  Chief  of  the  Audit 
Section  ? 

A.  Well,  since  it  was  inaugurated  way  back  in 
about  1924,  I  think  it  was. 

Q.  Now,  the  Collector  of  Internal  Revenue  for 
the  First  District  of  California  here  in  San  Fran- 
cisco is,  is  it  not,  the  office  designated  by  law  to 
receive   income   tax   returns   of   residents   of   this 
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vicinity?  A.     It  is. 

Q.  Now,  Mr.  Tveitmoe,  as  Chief  of  the  Audit 
Section,  do  you  have  access  to  and  a  measure  of 
control  over  the  official  files  and  records  of  the 
Collector?  A.     We  do. 

Q.  You  have  been  asked  to  produce  certain  in- 
come tax  returns  heretofore  filed  with  the  Collector 
of  Internal  Revenue.  I  will  ask  you  if  you  have 
produced  a  return  filed  by  or  on  behalf  of  Julius 
Wild  for  the  calendar  year  1941.  [9] 

A.    I  have. 

Q.    Do  you  have  that  return  here? 

A.     It  is  in  my  possession  here. 

Q.  Will  you  state  upon  what  date  that  return 
was  filed  with  the  Collector? 

A.     That  return  was  filed  in  March 

Mr.  Belli:  That  would  appear  on  the  face, 
wouldn't  it? 

Mr.  Campbell :    Yes,  but  I  want  it  for  the  record. 

The  Witness:  The  return  was  filed  March  10, 
1942. 

Mr.  Campbell :  Q.  You  have  a  photostatic  copy 
of  that?  A.    Yes,  I  have. 

Mr.  Campbell:    I  will  show  this  to  comisel. 

I  am  going  to  offer  as  Government  Exhibit  No.  1 
the  return  for  1941  of  Julius  Wild,  1182  Market 
Street,  to  which  I  desire  to  attach  a  photostatic 
copy  with  permission  to  withdraw  the  original  at 
the  end  of  the  case. 

The  Court:     So  ordered. 
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(Income  tax  return  of  Julius  Wild  for  the 
calendar  year  1941  was  received  in  evidence 
and  marked  United  States  Exhibit  No.  1.) 

Mr.  Campbell:  Q.  Have  you  also  produced  the 
return  of  Julius  Wild  for  the  calendar  year  of 
1942?  A.     This  is  it. 

Q.    And  on  what  date  was  it  filed? 

A.     This  return  was  filed  March  15,  1943,  [10] 

Q.  You  have  also  produced  a  photostatic  copy 
of  this  return?  A.     Yes. 

Mr.  Campbell:  This  will  be  offered  as  Govern- 
ment Exhibit  No.  2  in  evidence  to  which  I  attach 
a  j)hotostatic  copy  and  ask  leave  of  the  Court  to 
withdraw  the  original  at  the  termination  of  the 
trial. 

Mr.  Belli:     So  stipulated,  Your  Honor. 

The  Court:     So  ordered. 

(Income  tax  return  for  the  calendar  year 
1942  was  thereupon  received  in  evidence  and 
marked  United  States  Exhibit  No.  2.) 

Mr.  Campbell:  Q.  Have  you  also  produced  the 
individual  income  tax  return  of  Julius  Wild  for  the 
calendar  year  1943? 

A.  Yes,  sir,  and  this  return  was  filed  March  15, 
1944,  and  a  photostat  accompanies  it. 

Mr.  Campbell:  This  will  be  offered  as  Govern- 
ment Exhibit  3  to  which  is  attached  a  photostatic 
copy,  and  I  ask  leave  of  Court  to  withdraw  the 
original  at  the  termination  of  the  trial. 

The  Court:     So  ordered. 
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(Income  tax  return  for  the  calendar  year 
1943  was  thereupon  received  in  evidence  and 
marked  United  States  Exhibit  No.  3.) 

Mr.  Campbell:  Q.  Have  you  also  produced  the 
returns  filed  by  or  on  behalf  of  Emma  Wild,  the 
wife  of  Julius  Wild  ^  A.    Yes.  [11] 

Q.     Do  you  have  the  1941  return  ? 

A.     Yes,  I  have  the  1941  return. 

Q.    On  what  date  was  it  filed? 

A.  It  was  filed  on  March  4,  1942,  and  there  is  a 
photostat,  also,  of  that. 

Mr.  Belli:  I  may  be  premature  in  making  the 
objection  on  this,  Your  Honor.  We  might  hold  it 
in  reservation.  However,  I  desire  for  the  record 
at  this  time  to  object  to  the  returns  of  the  wife, 
even  though  they  be  community  property  returns, 
as  not  binding  on  Mr.  Wild. 

Mr.  Campbell:  May  I  inquire  if  the  objection 
is  on  the  basis  of  non-signature ? 

Mr.  Belli :    No,  if  you  tell  me  it  is,  I  will  accept  it. 

Mr.  Campbell:     It  is. 

Mr.  Belli:    All  right. 

Mr.  Campbell:    I  offer  this  in  evidence. 

Mr.  Belli:     Objection  thereto  and  exception. 

The  Court :  It  may  be  received  and  appropriate- 
ly marked. 

(Income  tax  return  of  Emma  Wild  for  the 
calendar  year  1941  was  thereupon  received  in 
evidence  and  marked  United  States  Exhibit 
No.  4.) 
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Mr.  Campbell:  Q.  Have  you  also  produced  the 
return  of  Emma  Wild,  the  wife  of  Julius  Wild,  for 
the  calendar  year  1942?  A.     Yes.  [12] 

Q.    When  was  it  filed? 

A.  It  was  filed  February  22,  1943,  and  there  is 
a  photostat  of  that  also. 

Mr.  Belli:     Same  objection. 

Mr.  Campbell:  I  make  the  offer  of  this  re- 
turn  

Mr.  Belli:  But  stij)ulated  it  is  an  original, 
though. 

Mr.  Campbell:  (Continuing):  as  Govern- 
ment Exhibit  No.  5  and  attach  a  photostat  and  ask 
leave  to  withdraw  the  original  at  the  termination 
of  the  trial. 

The  Court:     So  ordered. 

(Income  tax  return  of  Emma  Wild  for  the 
calendar  year  1942  was  thereupon  received  in 
evidence  and  marked  United  States  Exhibit 
No.  5.) 

Mr.  Belli:  And  may  we  have  our  objection  note 
an  exception,  please,  Your  Honor? 

The  Court:  Objection  overruled  and  exception 
noted. 

Mr.  Campbell:  Q.  Have  you  also  produced  the 
return  of  Emma  Wild  for  the  calendar  year  1943? 

A.     Yes,  I  have. 

Q.    What  day  was  it  filed? 

A.    March  15,  1944. 

Q.    You  have  a  photostat  of  that? 

A.     This  is  it. 
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Mr.  CamiDbell:  This  will  be  offered  as  Govern- 
ment Exhibit  No.  6,  the  photostatic  copy,  and  leave 
will  be  asked  of  the  [13]  Court  to  withdraw  the 
original  at  the  termination  of  the  trial. 

The  Court:     So  ordered. 

Mr.  Belli:  Same  stipulation,  same  objection  and 
exception. 

The  Court:  Objection  overruled  and  exception 
noted. 

(Income  tax  for  Emma  Wild  for  the  calen- 
dar year  1943  was  thereupon  received  in  evi- 
dence and  marked  United  States  Exhibit  No. 
6.) 

Mr.  Campbell :    You  may  cross  examine. 

Mr.  Belli :    I  have  no  questions. 

Mr.  Campbell:    May  this  witness  be  excused'? 

The  Court:    Are  there  any  questions'? 

Mr.  Belli:    No,  Your  Honor. 

The  Court:    You  may  be  excused. 

JULIUS  KRAKAUER 

called  as  a  witness  on  behalf  of  the  United  States, 
sworn. 

The  Clerk:  Q.  Will  you  state  your  name  to 
the  Court  and  jury*? 

A.    Julius  Krakauer. 

Direct  Examination 

Mr.  Campbell:  Q.  Mr.  Krakauer,  what  is  your 
present  occupation'? 


36  Julius  Wild  vs. 

(Testimony  of  Julius  Krakauer.) 

A.  I  am  temporarily  helping  out  in  an  office  in 
an  organization  in  which  I  have  a  small  invest- 
ment, because  one  of  the  [14]  principals  is  ill. 

Q.     What  is  the  name  of  that  organization? 

A.  The  Columbia  School  of  Commercial  Art.  I 
haven't  been  there  long  enough  and  I  am  a  little 
confused  in  the  name. 

Q.  Are  you  acquainted  with  the  defendant 
Julius  Wild,  Mr.  Krakauer?  A.    Yes. 

Q.    For  how  long  a  period  have  you  known  him? 

A.  I  knew  him  down  in  Texas  before  he  came 
up  here  and  before  I  came  up  here.  Oh,  I  have 
known  Julius  Wild,  probably  30-odd  years.  I 
wouldn't  want  to  say  exactly,  though. 

Q.  Were  you  ever  employed  by  the  defendant 
Julius  Wild?  A.     Yes,  sir. 

Q.     And  for  what  period  of  time? 

A.  Oh,  around  about  1936,  I  should  say,  to  Sep- 
tember 1943.  Now,  I  am  not  sure  of  those  dates  be- 
cause one  forgets  things.  It  was  six  or  seven  years 
anyway,  I  imagine. 

Q.  During  the  years  1941,  1942  and  until  Sep- 
tember of  1943,  were  you  employed  by  him? 

A.     Yes,  sir. 

Q.    And  at  what  location? 

A.  At  1182  Market  Street,  Marshall  Square 
Building,  ordinarily  known  as  the  Orpheum  Build- 
ing in  those  days. 

Q.  What  was  the  nature  of  the  business  in 
which  you  were  employed  by  him?  [15] 
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A.  What  is  ordinarily  known  as  a  bookie  joint, 
a  bookie  establishment. 

Q.  You  refer  to  an  establishment  that  accepts 
bets  on  horseracing  ?  A.     Yes. 

Q.  And  in  what  part  of  the  Marshall  Square 
Building  that  you  referred  to  at  1182  Market  Street 
was  this  business  devoted  to? 

A.    A  goodly  portion  of  the  basement. 

Q.  Was  it  located  in  that  same  portion  of  the 
building  throughout  the  period  1941,  1942  and 
until  September  of  1943  when  your  emj)loyment 
terminated?  A.     Yes. 

Q.    Always  at  the  same  location? 

A.     Yes,  sir. 

Q.  And  you  say  you  went  to  work  for  him  in 
1936?  A.    Yes. 

Q.  Prior  to  1941  were  you  employed  in  the  same 
type  of  business  by  him?  A.     Yes,  sir. 

Q.     And  was  it  at  that  same  location? 

A.  My  entire  employment  was  at  that  same 
location. 

Q.  From  1936  until  you  left  in  Septeml^er  of 
1943? 

A.  Yes,  sir.  However,  I  should  like  to  amend 
that  because  it  might  come  up,  to  this  extent,  at 
one  time  when  there  was  "heat"  on,  as  is  known 
in  the  bookie  trade,  why,  we  occupied  a  [16]  room 
upstairs  in  the  same  building  and  relayed  bets 
downstairs,  which  portion  of  the  establishment  was 
closed  at  that  time.  I  just  want  to  put  that  in  be- 
cause that  may  come  up. 
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Q.    When  was  that  ? 

A.     I  wouldn't  want  to  say. 

Q.    Was  it  during  1940  *? 

A.     It  was  prior  to  1941,  1942  and  1943. 

Q.     It  was  prior  to  the  period  here  in  question^ 

A.    Yes.  [17] 

Q.     It  was  prior  to  the  period  here  in  question.^ 

A.    Yes. 

Q.  Will  you  state,  briefly,  the  nature  of  your 
duties  in  connection  with  your  employment  by  Mr. 
Wild  in  this  bookie  establishment,  as  you  put  it  .^ 

A.  When  I  first  went  in  there,  I  was  purely  a 
ticket  writer 

Q.     No,  let  us  take  the  answer  in  question. 

A.  I  was  one  of  the  ticket  writers  and  also 
handled  the  fmids  and  took  care  of  them,  took 
them,  first,  to  the  Number  1  Bank  of  America 
branch  at  Powell  Street.  No,  it  was  then  on  the 
corner  of  Mason. 

Q.    What  other  duties  did  you  have? 

A.  It  was  the  Day  and  Night  Bank  and  it  took 
them  in  the  evening — safe  deposits,  and  brought 
them  back  in  the  morning,  and  accounted  for  them, 
and  later  on  I  was  appointed  to  and  kept  the  rec- 
ords of  the  establishment  in  the  way  of  profits  and 
losses  and  all  other  such. 

Q.  During  the  years  1941,  1942,  and  up  until 
September  of  1943,  did  you  keep  the  records  of  the 
daily  receipts  and  expenditures  of  the  business? 

A.     Yes,  sir. 

Q.    Will  you  state,  for  the  benefit  of  the  jury, 
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Ml'.  Krakauer,  ap^jroximately  the  size  of  the  es- 
tablishment there  in  the  basement  of  the  Marshall 
Square  building  i  A.     In  tioor  si^ace  i  [18] 

Q.     Yes,  in  the  floor  space. 

A.  Oh,  probably  fifty  feet  one  way  and  a  couple 
of  100  the  other  way.  I  never  measui'ed  it. 

Q.  How  was  access  gained  to  the  basement  ?  By 
stairs  or  elevator  or  both  .^ 

A.  It  had  tw^o  entrances.  You  could  come  in  by 
the  elevator  and  enter  what  was  known  as  the  back 
office  in  front  of  the  elevator;  or  there  was  another 
entrance  ^ia,  or  above  the  elevator  discharge,  where 
there  were  two  doors.  Then  there  was  the  regular 
customer  entrance  down  the  stairway  and  into  the 
front  end  of  the  establishment. 

Q.  Was  that  entrance  you  refer  to  as  the  regular 
customer  entrance  from  the  lobby  of  the  l^uilding 
or  the  street  ? 

A.  It  was  from  the  lobby  of  the  building.  Y"ou 
came  off  the  street  into  the  lobby  and  then  down 
this  stair\vay. 

Q.  WiU  you  describe  the  equipment,  that  is  to 
say,  the  furnishings  of  this  establishment  as  it  ex- 
isted through  1941,  1942,  and  1943. 

A.  Well,  it  was  very  spacious.  It  had  chairs, 
comfortable  chairs,  tables,  some  roimd  and  some 
square ;  and  it  was  very  profuse  in  the  information 
that  it  gave  to  customers  in  the  way  of  bulletin 
boards. 

Q.     What  do  you  mean  by  that? 

A.     All  newspaper  entries  for  the  day,  selections, 


40  Julius  Wild  vs. 

(Testimony  of  Julius  Krakauer.) 
and  the  copies  of  the  Racing  Form  split,  so  the 
various  pages,  from  page  to  [19]  page,  could  be 
seen.  That  required  several  copies  to  split  them — 
and  all  other  information  of  that  character  that  is 
usually,  but  not  as  profusely,  displayed  as  in  this 
establishment,  because  it  was  well  known. 

Q.    Were  there  also  counters? 

A.  Yes,  there  were  counters.  And  as  you  came 
back,  in  the  back  of  the  office  there  was  a  counter 
with  tw^o  ticket  writers,  one  of  which  I  was,  in  addi- 
tion to  the  duties  I  spoke  of  a  moment  ago  of  per- 
forming. 

Q.     Was  there  also  a  cashier's  cage  ? 

A.    Yes,  there  was. 

Q.     Were  the  ticket  writers  in  the  cage? 

A  No,  they  were  out  in  the  middle  on  an  ap- 
paratus which  was  hung  with  run-down  sheets,  giv- 
ing the  horses  by  number.  You  did  not  bet  by  name 
of  horse,  but  by  number. 

Q.    We  will  come  to  that  in  a  moment. 

A.    Yes. 

Q.  You  have  spoken  of  information  provided  for 
customers.  It  is  true  there  are  a  large  number  of 
publications  printed  and  circulated  concerning  en- 
tries of  horses  in  races  at  various  tracks,  and  also 
a  purported  expert  selections  of  probable  winners 
in  each  race.  Is  that  correct?  A.    Yes,  sir. 

Q.  Were  those  various  publications  regularly 
subscribed  to  as  a  portion  of  the  business  provided 
to  customers  coming  in  [20]  to  the  place  of  busi- 
ness to  place  bets? 
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A.  Not  all  of  them,  but  a  good  many  of  them 
were,  and  were  displayed  on  these  buUeting  boards 
simultaneously. 

Q.  Let  me  ask  you  this,  preliminarily:  How 
many  days  were  you  operating  during  the  years 
1941,  1942,  and  up  mitil  September  of  1943  when 
you  left  ? 

A.  Six  days  a  week.  Well,  of  course  there  were 
some  days — I  wouldn't  say  definitely  it  was  always 
six  days  a  week,  because  when  the  California  tracks 
alone  were  operating,  they  didn't  operate  on  Mon- 
day and  we  would  only  work  the  five  days;  but 
there  were  very  few  of  those. 

Q.  Did  you  operate  every  day  there  were  any 
tracks  rmming  in  the  United  States'? 

A.  Any  days  that  the  ''Service,"  as  we  call  it, 
gives  information  on  which  to  work. 

Q.  We  will  come  to  that  in  a  moment.  Tell  me 
now,  in  connection  with  the  operation  of  the  busi- 
ness during  the  years  in  question,  was  there  ''Serv- 
ice" utilized,  whereby  information  pertaining  to 
races  being  run  at  the  various  tracks  including  I'un- 
niiig  information  as  to  the  progress  of  particular 
races  and  amiomicements  of  the  wimiers  of  the 
races  and  the  prices  paid  at  the  tracks,  for  bets, 
was  j)ublicly  announced  in  any  of  the  establish- 
ments'.^ A.    Yes,  sir. 

Q.  Will  you  describe  the  equipment  used  for 
that  purpose,  [21]  that  is  to  say,  was  there  a  loud 
speaker  ? 

A.     There  was  a  loud  speaker  rented  from  an 
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establishment.  Well,  I  don't  think  it  was  an  es- 
tablishment, I  think  it  was  a  j^ersonal  business  of 
an  operator.  If  he  rents  these  loud  speakers  to  the 
various  establishments  engaged  in  this  character 
of  lousiness. 

Q.  Was  the  loud  speaker  and  its  renting  sep- 
arate and  distinct  from  the  "Service,"  that  is  to 
say,  the  information  that  came  in  for  dissemina- 
tion over  the  loud  speaker  i 

A.  Yes,  sir,  entirely.  They  just  give  us  the  bene- 
fit of  the  rmming  of  the  race  and  the  results,  you 
understand,  over  the  loud  speaker. 

Q.  As  I  understand  you,  one  concern  supplied 
the  loud  speaker,  and  another  concern  supplied  the 
information  for  your  broadcast  over  the  loud 
speaker. 

A.  They  were  purely  the  mechanical  end  of  it, 
that's  right.  [22] 

Q.  Yes,  in  connection  with  the  loudspeaker, 
there  was  a  wire  service  which  supplied  the  infor- 
mation regarding  these  races?  A.    Yes,  sir. 

Q.  That  came  in  over  something  similar  to  a 
telephone  wire,  is  that  correct? 

A.  I  imagine  so.  I  was  never  in  the  establish- 
ment that  furnished  it,  but  I  was  once  told  that 
it  came  into  the  various  mikes  and  that  the  estab- 
lishment was  divided  up  so  as  to  handle  the  large 
volume  of  business. 

Q.  And  no  one  in  your  estabhshment  announced 
over  that  loud  speaker?  A.    No. 
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Q.  As  far  as  you  know,  it  came  from  the  out- 
side ?  A.    Yes. 

Q.  In  connection  with  the  operation  of  the 
bookie  establishment,  let  me  ask  you  whether  the 
operation  of  this  particular  establishment  for  the 
purpose  of  placing  bets  on  horseraces,  did  the  cus- 
tomers come  to  the  place  of  business  or  were  the 
bets  obtained  otherwise,  that  is  to  say,  by  solicita- 
tion, by  telephone  or  personally"? 

A.  They  came  in  98  per  cent  personally.  There 
were  a  few  phone  customers  that  phoned  in  by  spe- 
cial arrangement;  but  I  should  say  probably  99^ 
per  cent — I  wouldn't  want  to  name  the  percentage — 
but  it  was  pretty  near  100  per  cent  that  came  down 
there  to  place  bets.  [23] 

Q.  Are  you  able  to  state  the  average  number 
of  customers  that  would  come  to  the  establishment 
per  day  during  the  period  in  question,  and  when  I 
refer  to  the  "period  in  question,"  I  am  referring 
to  the  years  1941,  1942,  and  until  September  of 
1943. 

A.  It  is  very  hard  to  say,  sir.  It  was  a  right 
active  spot,  and  oh,  I  should  say,  100,  perhaps, 
maybe  more.  It  is  very  difficult.  I  handled  a  good 
many  of  them  myself.  I  imagine  there  were  that 
many  at  least — maybe  more — a  minimum  of  100. 

Q.  How  many  employees  operated  this  place,  or 
how  many  employees  operated  during  the  period 
here  in  question  I 

A.    Well,  there  were  two  ticket  writers. 
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Q.  By  "ticket  writers"  do  you  refer  to  a  per- 
son or  persons  who  accepts  bets? 

A.  The  man  who  took  the  bets  down  at  the  in- 
stance of  the  customers. 

Q.     Yes.  A.    And  there  was  a  cashier. 

Q.  That  is  the  person  that  pays  out  the  winning 
bet? 

A.  That  is  the  person  that  pays  out  the  winning 
bet. 

Q.    Yes. 

A.  And  then  there  was  a  man  who  allocated  and 
distributed  the  bets,  establishing  the  position  of  the 
book  in  each  race. 

Q.  In  other  words,  he  would  figure  the  odds  to 
be  paid  on  each  bet?  [24] 

A.  He  would  separate  and  pile  them  up.  A  good 
many  of  our  customers  made  bets  in  advance,  you 
miderstand.  They  would  go  and  tend  to  their  own 
business  and  they  would  place  a  considerable  nmn- 
ber  of  bets  in  the  morning,  and  some  would  come 
in  at  noon  and  do  that.  We  had  a  little  case  there 
in  which  the  various  races  were  numbered  and  we 
would  put  these  cards  in  and  distribute  them.  So 
when  the  races  came  up,  they  would  be  drawn  out 
of  the  case  and  laid  down  with  the  bets  that  were 
currently  made  on  that  same  race.  We  had  to  have 
that  arrangement  in  order  to  keep  the  position  of 
the  book  in  each  race  accurately. 

Q.    What  other  employees  did  you  have  then? 

A.     There  was  this  man  that  did  that,  and  Mr. 
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Wild  at  times,  and  there  were  some  others  there 

just  temporarily. 

Q.    You  also  had  a  doorman,  did  you? 

A.  Pardon  me,  that's  right,  I  forgot  him.  That 
is  very  important.   We  had  a  doorman. 

Q.    What  were  his  duties'? 

A.  His  duties  were  to  be  very  careful  to  see 
that  the  right  people,  as  it  were, — that  is  the  near- 
est word  description  of  it — came  into  the  establish- 
ment. 

Q.  Will  you  relate,  Mr.  Krakauer,  the  steps  that 
a  customer  would  go  through  in  placing  a  bet  there  ? 
Tell  us  how  it  was  placed  and  the  handling  of  the 
bet,  and  assume  in  answering  the  question  that  the 
particular  bettor  was  one  of  the  lucky  [25]  ones 
who  may  have  won  on  his  particular  bet. 

A.  Well,  a  customer  would  come  in,  a  good 
many  of  them  would  assemble  in  groups  around  the 
tables  and  make  selections,  and  when  it  was  post 
time  or  near  post  time  they  would  come  up  there, 
or  some  of  them  would  come  before  we  even  opened, 
or  on  the  street,  would  say,  '^ Place  these  for  me," 
and  we  would  distribute  those  in  the  little  case  I 
spoke  of.  The  customer  would  look  at  the  run- 
down sheets  which  were  suspended  above  the  ticket 
writers'  station,  and  you  would  enter  the  bet  and 
the  position  which  was  "A"  or  "B"  or  ^'C",  which 
was  win,  place  or  show;  and  the  amount  and  the 
initial.  All  bettors — well,  some  used  the  full  name, 
but  we  did  not  encourage  that  because  it  was  dif- 
ficult to  write  in  the  rush  of  business,  and  they  all 
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had  initials,  or  at  least  the  majority  of  them.  Each 

ticket  writer  had  a  position  for  his  money. 

Q.  At  the  time  they  placed  the  bet,  they  would 
hand  you  the  money? 

A.  At  the  time  they  jjlaced  the  bet,  they  would 
hand  in  the  money,  or  exact  change,  and  we  put 
that  in  the  cash  box. 

Q.  You  would  mark  on  the  ticket  the  horse  on 
which  they  bet  and  also  win,  place  or  show? 

A.  That's  right,  and  these  tickets  were  stam^^ed, 
and  it  made  it  easy  for  the  ticket  writer.  There 
was  a  number  for  the  horse  and  then  "A",  ^'B"  or 
*'C",  and  you  just  entered  the  amount  of  the  bet, 
and  win,  place  or  show.  [26] 

Q.  And  there  would  be  initials  to  identify  the 
bettor? 

A.  There  would  be  initials  to  identify  the  bettor 
in  case  he  won. 

Q.  Assuming  that  the  race  had  been  run  and 
the  winning  horse,  win,  place  and  show,  had  been 
announced  over  the  radio.  Let  me  ask  you  this: 
Was  it  your  habit  to  pay  the  track  odds ;  that  is  to 
say,  the  amount  paid  off  on  bets  on  races  which 
were  run? 

A.  There  were  some  limits.  Mr.  Wild's  limits, 
as  a  matter  of  advertising  value  and  publicity  value, 
were  sometimes  a  little  higher  than  those.  Up  to 
$5  he  would  pay  track  odds.  That,  of  course,  would 
limit  his  liability.  Some  of  the  books  would  do  that, 
and  Mr.  Wild  was  right  liberal  in  that  respect. 

Q.     Otherwise  what  would  he  pay  ? 
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A.    15,  6  and  3. 

Q.  In  other  words,  the  limit  would  be  15-1  on 
the  winning  horse?  A.     Yes. 

Q.     6  to  1  on  the  place  horse  .^  A.     Yes. 

Q.    And  3  to  1  on  the  show  horse '^ 

A.  That's  right.  Of  course,  that  sometimes 
varied  according  to  how  the  competitors  were  op- 
erating. 

Q.     But  that  was  standard  odds  paid? 

A.     Standard  odds  paid.  [27] 

Q.    Well,  those  were  standard  limits? 

A.    Yes. 

Q.     Otherwise  the  track  odds  would  be  paid? 

A.    Yes,  otherwise  track  odds  would  be  paid. 

Q.    If  they  were  less  than  the  limit  ? 

A.     Yes,  sir. 

Q.  Now,  we  have  come  to  the  point  where  the 
bettors  have  placed  the  bets  with  the  ticket  writers 
and  the  tickets  have  been  written  out,  and  the  re- 
sults have  been  announced.  Now,  what  was  done 
next  ? 

A,  As  I  said  a  moment  ago,  before  that  we 
would  get  the  money  and  each  had  a  box  in  which 
to  throw  the  tickets  and  immediately  were  i^icked 
up  by  the  person  I  spoke  of  and  he  would  distribute 
them  for  that  race  being  currently  run,  and  always 
a  race  forward  of  that,  so  that  he  would  know  what 
the  position  of  the  book  was  on  a  race  in  advance. 
Then,  after  the  race  was  run,  the  piles  of  tickets 
that  represented  the  winners  were  picked  ujj  and 
this  person  and  Mr.  Wild  usually  assisted  in  that. 
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being  very  good  at  figures,  would  figure  the  amount 
due  the  bettor  and  turn  them  over  to  the  cashier, 
who  would  begin  to   call  the  bettors'   initials  or 
names  and  they  would  be  paid  ofii. 

Q.     That  is,  if  they  were  there  at  that  time. 

A.     If  they  were  there  at  that  time,  yes. 

Q.  What  was  the  custom  if  the  bettors  were  not 
there  at  that  [28]  time.^ 

A.  They  would  be  held  until  evening  and  if  any 
were  left,  then  the  money  was  put  inside  and  paid 
out  the  next  day  if  they  appeared  to  claim  their 
bets. 

Q.  We  will  come  to  those.  Those  are  known  as, 
occasionally,  "sweepers,"  where  they  were  not  col- 
lected. 

A.  Well,  they  will  develop  into  that.  They  are 
not  known  as  that  in  the  begimiing. 

Q.    Well,  we  will  come  to  that.  A.     O.K. 

Q.  You  stated,  Mr.  Krakauer,  during  the  years 
here  in  question,  that  you  kept  certain  records,  is 
that  correct,  sir^  A.    Yes,  sir. 

Q.  Will  you  state  generally,  or  describe  gener- 
ally, the  type  of  record  which  was  maintained  there 
relative  to  receipts  and  disbursements  of  this  bus- 
iness? 

A.  Well,  previous  to  my  having  been  placed  in 
charge  of  that  particular  end  of  it,  why, 

Q.  No,  I  am  referring  to  1941,  1942  and  1943, 
what  was  the  type  of  record  which  was  maintained 
there  relative  to  receipts  and  disbursements  in  this 
business*? 
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A.  They  were  kept  on  black  card  the  same  size 
we  used  to  take  bets  on. 

Q.  Was  there  an  individual  card  written  by  each 
day  relative  to  that  day's  business?  [29] 

A.     Yes. 

Q.  Was  it  your  habit  to  accumulate  the  totals 
from  the  preceding  day,  day  to  day  ? 

A.     Yes,  sir. 

Q.  And  were  those  totals  then  gathered  together 
for  any  period  of  time?  A.     One  week. 

Q.  In  other  words,  what  would  be  the  weekly 
period  ?  Would  it  be  the  calendar  week  1 

A.     It  would  be  from  Monday  to  Saturday  night. 

Q.    From  Monday  to  Saturday  night. 

A.    Yes,  a  calendar  week  in  that  respect. 

Q.  You  would  start  with  a  fresh  card  on  Mon- 
day morning?  A.     Yes. 

Q.  And  you  would  enter  the  receipts  and  dis- 
bursements for  that  day?  A.    Yes,  sir. 

Q.  And  on  Tuesday,  what  was  entered  on  the 
card  ? 

A.  There  was  a  fixed  overhead  like  forms,  news- 
papers,  

Q.    Yes. 

A.     (Continuing)  :    which  we  cut  up  and  put 

up  on  the  pubhcity  board. 

Q.  We  will  come  to  specific  items  later,  but  were 
the  receipts  and  disbursements  on  Tuesday  entered 
on  that  card?  A.    Yes.  [30] 

Q.  And  were  the  totals  from  Monday  carried 
forward  on  that  card?  A.     Yes. 
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Q.     What  would  be  done  with  the  Monday  card.^ 

A.  The  Monday  card  and  all  cards  for  that 
week  would  be  kept  until  Saturday.  Then  there  w^as 
a  linal  card  made  on  Saturday  and  the  other  five 
cards  were  destroyed.  They  had  no  further  value, 
naturally,  because  the  accumulation  was  carried  for- 
ward and  checked  accurately  every  day,  because 
there  were  two  peoi^le  involved  in  the  making  of 
the  card. 

Q.  When  you  say  there  were  two  people  in- 
volved, to  whom  do  you  refer? 

A.  Mr.  Bob  Hughes  would  write  the  daily  part 
and  I  would  carry  forward  the  accumulation,  based 
on  Mr.  Hughes'  figures. 

Q.    Mr.  Hughes  was  another  employee? 

A.    Yes. 

Q.  Was  that  weekly  accumulation  you  refei-red 
to  on  Saturday  night  contained  on  the  same  card 
on  which  Saturday's  business,  as  distinguished  from 
the  other  days'  business,  was  contained? 

A.  Yes,  it  was.  That  card  showed  the  five  days' 
accumulation  plus  that  day's  business  individually. 

Q.  In  that  comiection,  did  those  cards  and  the 
accumulated  totals  carry  all  of  the  bets  received, 
the  total  of  the  bets  received? 

A.    Yes  sir.  [31] 

Q.  And  did  it  include  all  of  the  pay-outs  by  way 
of  expenses?  A.     Yes,  sir. 

Q.  Did  you  also  in  that  connection  and  on  those 
cards  keep  a  record  of  the  bank,  that  is,  the  amount 
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of  money  kept  on  hand  with  which  to  meet  current 

expenses  ^ 

A.     Yes,  sir,  that  is  known  as  the  "nut." 

Q.     That  was  known  as  the  nut? 

A.     This  is  vernacular. 

Q.  I  understand,  but  in  that  connection  was  a 
record  kept  of  monies  advanced  to  the  bank  or  nut, 
as  you  refer  to  it,  or  withdrawn  from  day  to  day  .^ 

A.  Each  day  the  nut  was  kejjt  at  |300.  If  the 
nut  had  suffered  a  loss,  Mr.  Wild  was  called  upon 
to  bring  it  up. 

Q.  He  would  bring  it  up  sufficiently  to  make  the 
difference  ? 

A.  He  would  bring  it  up  to  the  established  or 
required  amount  and  was  given  a  credit  foi'  any 
advances  he  made  and  debited  for  any  withdrawals. 

Q.  In  other  words,  as  I  understand  you,  at  the 
end  of  the  day,  if  the  establishment  had  paid  out 
more  than  was  taken  in,  so  [32]  that  the  bank  or 
nut  had  been  impaired,  and  there  was  less  than  a 
balance  of  $300,  you  would  make  up  the  difference 
before  you  started  the  next  day's  business,  is  that 
correct  ?  A.     Yes. 

Q.  And  if  he  had  made  a  profit  over  and  above 
the  day's  expenditures  he  would  withdraw  the 
amount  over  and  above  that  at  which  the  business 
started.  A.     He  would  do  that  daily. 

Q.     He  would  do  that  daily? 

A.     Yes,  he  would  do  that  daily. 

Q.  Over  that  period  of  time,  in  addition  to  the 
money  that  he  may  have  paid  in  to  keep  the  bank 
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in  its  $300  daily  condition,  or  profits  which  he  may 
have    withdrawn,    did    he    withdraw    any    regular 
amomits  daily  or  weekly? 

A.     Yes,  salary,  sir. 

Q.     Is  that  what  it  was  termed,  ** salary"? 

A.  Well,  sir,  we  all  received  a  salary  and  he 
regarded  himself  as  an  employee,  and  rightfully  so, 
I  believe,  and  he  received  a  salary. 

Q.     It  was  his  business,  was  it  not? 

A.     Pardon  me,  sir? 

Q.    It  was  his  business,  was  it  not? 

A.    Yes. 

Q.     How  much  did  he  withdraw  as  salary? 

A.  $10  in  addition  to  the  regular  bonus  which 
was  paid  to  all  [33]  of  us  when  the  profits  were 
in  excess  of  a  certain  amount. 

Q.     $10  a  day?  A.     Yes,  sir,  $10. 

Q.    Was  that  kept  as  a  part  of  the  record? 

A.    Yes. 

Q.  As  well  as  the  profits  which  he  withdrew 
from  the  business? 

A.  Yes,  his  weekly  salary  was  accumulated  on 
this  card  the  same  as  the  others.  However,  that  was 
separate  from  the  rest  of  the  employees'  salaries, 
which  were  kept  as  a  total,  except  his  which  was 
kept  separate. 

Q.  And  in  connection  with  this  bonus  of  |10  a 
day  drawn  as  salary,  was  that  withdi^awn  prior  to 
figuring  the  profit  or  loss  of  the  day? 

A.  Yes,  sir.  All  exi)enses  for  that  day  were 
included. 
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Q.     Then  that  included  the  $10  a  day  salary"? 

A.  Yes,  sir,  that  included  the  $10  a  day  salary 
and  all  salaries  of  employees  and  bonuses  and  Fixed 
overhead. 

Q.  After  that  was  done,  then  the  bank  was  ex- 
amined to  see  if  there  was  more  or  less  of  a  balance 
than  $300?  A.    Yes. 

Q.  And  if  there  was  less  than  $300,  he  paid  into 
the  bank  sufficient  to  bring  it  up,  and  if  there  was 
more  than  $300  in  the  bank,  he  withdrew  the  extra 
over  and  above  that  amount?  A.     Yes. 

Q.    Was  that  reflected  in  the  cards?  [34] 

A.    Yes. 

Q.  Mr.  Krakauer,  could  you  say  whether  or  not 
you  acknowledge  any  other  records,  whether  daily 
or  weekly  or  otherwise,  in  connection  with  the  re- 
ceipts and  disbursements  of  the  business  during  the 
period  in  question  other  than  the  cards  to  which 
you  refer?  A.     Not  to  my  knowledge. 

Q.    AU  right. 

A.  No,  it  may  have  been,  but  not  to  my  knowl- 
edge. 

Mr.  Belli:     I  ask  that  go  out. 

The  Court :    Yes,  the  answer  may  go  out. 

Mr.  Campbell:  Q.  Well,  do  you  know  whether 
any  other  record  was  kept?   Answer  Yes  or  No. 

A.     No. 

Q.  So  far  as  you  know,  the  cards  to  which  you 
refer  were  the  only  records  kept  ?  A.    Yes. 

Q.  T]]at  was  tho  part  of  your  employment,  to 
keep  those  records?  A.     Yes,  sir. 


54'  Julius  Wild  vs. 

(Testimony  of  Julius  Krakauer.) 

Q.     And.  you  kej^t  those  records  daily? 

A.     Yes,  sir. 

Q.  To  the  best  of  your  knowledge,  did  those 
records  correctly  reflect  the  receipts  and  disburse- 
ments of  the  business  which  you  have  described? 

A.     Yes,  sir.  [35] 

Q.  I  am  going  to  show  you  a  group  of  cards, 
some  52, 1  believe,  and  ask  you  if  you  recognize  them. 

The  Court:     Counsel,  have  you  seen  the  cards? 

Mr.  Belli:     I  don't  believe  I  have. 

Mr.  Campbell:  Either  you  or  your  representa- 
tives have. 

The  Court:  "We  will  take  a  short  recess,  ladies 
and  gentlemen  of  the  jury.  During  this  period, 
counsel  may  examine  these  exhibits. 

Again,  I  admonish  you,  ladies  and  gentlemen,  not 
to  discuss  this  case  among  yourselves,  nor  suffer 
any  person  to  converse  with  you  on  any  subject  of 
the  trial :  and  you  are  not  to  form  or  express  an 
opinion  thereon  until  the  case  is  submitted  to  you. 
(Recess.)    [36] 

The  Court:     You  may  proceed,  counsel. 

IMr.  Campbell :  Mr.  Krakauer,  just  before  the 
recess,  I  showed  you  a  group  comprising,  I  be- 
lieve, some  52  cards.  A.     Yes,  sir. 

Q.  And  I  asked  j^ou  if  you  recognized  those 
cards.  A.     I  do. 

Q.     Will  you  state  what  they  are? 

A.  They  are — I  suppose  they  are  all  here,  just 
the  way — they  are  the  records,  part  of  which  I 
made,    and    the    others    were    made    by   Mr.    Bob 
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Hughes,  according  to  the  writing  I  see  here.  They 
are  the  record  cards  which  were  referred  to  in  the 
previous  testimony. 

Q.  Are  those  the  cards  with  reference  to  the 
business  for  the  year  1941? 

A.  Let  me  see  the  dates  here,  and  maybe  I  will 
answer  that  question.     Yes,  sir. 

Q.  And  these  are  the  same  cards  that  you  testi- 
fied concerning  keeping  there  during  the  course 
of  the  business?  A.     Yes,  sir. 

Mr.  Campbell:  This  group  will  be  offered  as 
Government's  exhibit  next  in  order. 

The  Court:     This  may  be  received  and  marked. 

Mr.  Belli :  For  the  record  on  that,  so  that  I  will 
not,  your  Honor,  disturb  the  order  of  the  Govern- 
ment's case,  there  are  a  nimiber  of  cards  there,  and 
there  are  a  number  of  entries  [37]  on  them.  Now 
by  my  not  objecting,  I  don't  want  to  be  bound,  or 
have  my  client  bound  by  every  entry  on  here.  At 
the  same  time,  I  don't  want  to  be  so  meticulous 
that  I  would  suggest  that  every  pencil  mark  be 
gone  over  here. 

Mr.  Campbell:  Well,  every  objection  will  be 
reserved. 

Mr.  Belli:    Yes,  that  is  what  I  want  to  do. 

The  Court:  Very  well,  that  may  be  the  under- 
standing.   You  may  reserve  your  objections. 

Mr.  Belli:  Subject  to  the  cards  being  subject  to 
cross-examination. 

Mr.  Campbell:     That  is,  not  as  to  the  cards  gen- 
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erally,   but  as   to  any  particular  item   which   you 

may  want  to  object  to? 

Mr.  Belli:  Yes,  they  were  kept  in  the  ordinary 
course  of  business,  and  with  that  understanding, 
they  may  be  marked. 

The  Court:  Government's  exhibit  in  evidence, 
No.  7. 

(The  cards  referred  to  above  were  then  re- 
ceived in  evidence  and  marked  U.  S.  Exhibit  7.) 

Mr.  Campbell :  Q.  I  show  you  a  second  group 
of  cards,  approximately  52  more  or  less,  and  ask 
you  if  you  recognize  those  cards.     (Showing.) 

A.  Yes.  Just  a  moment  and  I  will  give  a  little 
gander  here.  Yes,  sir,  they  are  similar  to  the  ones 
you  just  handed  me  a  minute  ago. 

Q.  They  were  kept  by  you  under  the  same  cir- 
cumstances as  the  previous  set  I  [38] 

A.     Yes,  sir,  they  seem  to  cover  the  year  1942. 

Q.     The  year  1942?  A.     Yes,  sir. 

Q.  They  were  kept  by  you  in  the  course  busi- 
ness there?  A.     Yes,  sir. 

Mr.  Campbell :  This  group  will  be  offered  as 
Government's  exhibit  next  in  order,  subject  to  Mr. 
Belli 's  previously  stated  reservation,  if  the  court 
pleases. 

The  Court:     So  ordered. 

The  Clerk:  Government's  exhibit  No.  8  in  evi- 
dence. 

(The  cards  referred  to  above  were  then  re- 
ceived in  evidence  and  marked  IT.  S.  Exhibit  8.) 

Mr.   Campbell:     I   show  you   a   third   group   of 
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cards,    and    ask   you   if   you   recognize   these,    sir. 

(ShoAving.) 

A.  The}^  are  similar,  of  similar  tenor,  as  the 
ones  that  you  have  previously  shown  me  and  they 
are  for  the  year  1943,  and  they  must  go  to  Septem- 
ber, because  that  is  the  end  of  that  period. 

Q.  Well,  you  will  examine  them  and  see  to  what 
date  those  particular  cards  go? 

A.  They  went  to  9/25/43,  which  is  when  I  left 
the  employ  of  Mr.  Wild.  That  is  what  I  wanted 
to  say.  I  wanted  to  make  sure  these  were  in,  be- 
cause I  was  not  there  beyond  that  date  in  '43. 

Q.     You  were  not  there  as  an  employe?  [39] 

A.     Not  after  that  date. 

Q.  And  these  cards  run  up  until  September  25, 
1943?  A.     Yes,  sir. 

Q.  Were  they  kept  by  you  in  the  regular  course 
of  business?  A.     Yes. 

Mr.  Campbell:  These  will  be  subject  as  Govern- 
ment's exhibit  next  in  order,  subject  to  the  reser- 
vation expressed  by  Mr.  Belli. 

The  Court:     So  ordered. 

The  Clerk:  Government's  Exhibit  Number  9  in 
evidence. 

(Cards  referred  to  above  were  then  received 
and  marked  TJ.  S.  Exhibit  9.) 

Mr.  Campbell:  Q.  Now,  Mr.  Krakauer,  I  am 
going  to  show^  you,  referring  to  Government's  ex- 
hibit 7 — and  ask  that  you  examine  these  cards 
again;  there  are  no  cards  for  the  period  of  April 
and  May,  1941.     Will  you  examine  the  cards  and 
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ascertain  if  that  is  correct?    (Handing  cards.) 

A.     They  don't  appear  to  be  here. 

Q.  Do  you  recall  whether  or  not  the  business 
was  operating  or  whether  it  was  closed  during  that 
period  ? 

A.  Well,  it  was  probably  closed  for  the  usual 
reason — being  the  heat  being  on,  because  these  two 
cards,  which  were  just  kept  from  day  to  day  for 
such  bets  as  tve  were  brought  in  by  friends  and 
others  of  the  establishment  and  I  see  that  co^'ers 
that  period  right  here.  I  just  kept  that  from  daj^ 
to  day.   [40] 

Q.  Was  it  your  best  recollection  that  business 
Avas  not  open  generally  to  the  public  during  April 
and  May  of  1941? 

A.  This  apparently  must  have  been  one  of  those 
periods,  sir,  judged  from  the  information  that  those 
cards  reveal. 

Q.  Some  business  was  accepted  during  that  p(>- 
riod,  however?  A.     Yes,  sir. 

Q.  All  right.  Now  I  am  going  to  call  your 
attention  specifically,  Mr.  Krakauer,  to  the  first 
card  appearing  in  this  group,  referring  to  Govern- 
ment's Exhibit  7,  and  which  you  have  identified  as 
the  cards  referring  to  1941,  this  card  being  marked 
vrith  a  red  muneral  1,  and  a  date  1-4,  and  I  call 
your  attention  to  the  blank  where  appears  ''Janu- 
ary 4,  '40."  And  now  you  have  identified  those 
as  referring  to  '41.  Can  you  explain  the  fact  that 
the  year  appears  as  1940. 

A.     Well,   I  divided,  for  the  purposes  of  con- 
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venience,  something  that  has  been  generally 
adopted  by  much  of  the  business  world,  into  weeks 
of  the  year,  no  matter  how  they  came  out.  And 
apparently  in  making  this  first  card,  I  did  some- 
thing that  we  all  do  when  the  New  Year  comes — 
I  put  '40  down  instead  of  '41. 

Q.     Does  it  relate  then,  to  the  first  week  of  '41? 

A.  Yes,  it  must  of  necesvsity;  that  is  just  one 
of  those  lapses  that  we  all  indulge  in  when  the 
year  changes,  for  a  day  or  two.  [41] 

Mr.  Campbell :  If  the  Court  please,  at  this  time 
T  wish  to  have  marked  for  identification  for  use 
of  the  convenience  of  the  jury  in  following  the  next 
testimony  as  to  these  entries,  photostatic  copies  of 
the  cards  which  are  held  in  the  hand  of  this  wit- 
ness. 

The  Court:     So  ordered. 

Mr.  Campbell:  There  are  some  twelve  photo- 
static copies. 

The  Clerk:  Any  particular  order  in  which  you 
want  those — 7A,  7B,  C — do  you  want  them  marked 
individually  % 

Mr.  Cam])bell :  May  these  be  given  one  number 
for  identification? 

The  Court:     So  ordered. 

The  Clerk:  Government's  Exhibit  10  for  iden- 
tification. 

(Photostatic  copies  of  cards  referred  to 
above  were  then  marked  Government's  Exhibit 
No.  10  for  identification.) 

Mr.  Campbell:     With  the  Court's  permission,  I 
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would  like  to  pass  these  to  the  jury  during  this 

interrogation. 

The  Court:     Very  well. 

(Government's  Exhibit  No.  10  for  identifi- 
cation was  thereupon  handed  to  the  j^iry.) 

Mr.  Belli:  These  are  photostats  of  the  exhibits 
that  are  in  evidence,  are  they? 

Mr.  Campbell:  Yes,  that's  correct;  for  the  first 
card  appearing  in  Government's  Exhibit  7. 

Tlio  Clerk:     Exhibit  No.  7.   [42] 

Mr.  Belli:     These  here,  what  is  this? 

The  Clerk:     That  is  No.  7. 

Mr.  Campbell:  Q.  Mr.  Krakauer,  I  call  your 
attention  to  what  appears  to  be  the  face  of  this 
card  in  the  upper  left-hand  corner  of  which  ap- 
pears the  figure  1.  A.     Yes,  sir. 

Q.     To  what  does  that  refer? 

A.     First  week  of  that  year. 

Q.     And  the  numerals  1/4? 

A.     That  is  the  final  day. 

Q.  That  would  be  the  Saturday  that  this  card 
represents?  A.     Yes,  sir. 

Q.  This  would  be  one  of  the  acciunulated  Satur- 
day cards,  is  that  correct?  A.     Yes,  sir. 

Q.  Now,  the  first  item  appearing  on  the  face 
of  this  card  appears  to  be  "T"  with  a  credit  of 
$3,372.     Will  you  state  what  that  represents? 

A.  That  is  the  take  for  the  day,  the  amount  of 
the  bets  made  by  the  customers. 

Q.  In  other  w^ords,  that  is  the  amount  of  money 
that  was  received  in  this  establishment  on  that  day? 
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A.     Yes,  sir. 

Q.     Is  that  correct,  sir?  A.     Yes,  sir.  [43] 

Q.  And  does  that  refer  only  to  the  day,  Satur- 
day? A.     That   is  only  the   day   Saturday. 

Q.  That  is  to  say,  the  fourth  day  of  January, 
1941?  A.     Yes. 

Q.  The  next  item  appears  to  be  ''P'^  ''O"  with 
a  debit  item  of  $2,963.85.  Will  you  state  what  that 
refers  to? 

A.  That  is  the  pay-out  to  the  customers,  the 
winning  bets. 

Q.  The  next  item  is  "A",  $316.65,  debits.  What 
is  that  ?  A.     That  is  expense. 

Q.  The  next  item  is  '^OS",  $48.50,  debits.  Will 
you  explain  that  item? 

A.     That  is  overage  or  short. 

Q.  In  othei'  words,  when  you  counted  up  the 
cash  at  the  end  of  the  day,  you  might  have  more 
cash  than  you  previously  accounted  for  or  less  than 
you  should  have,  is  that  correct? 

A.     That's  correct,  sir. 

Q.  And  the  debit  item  of  $48.50  would  have 
indicated  what? 

A.  Would  have  indicated  a  very  bad  shortage 
for  that  day;  it  didn't  occur  very  often,  but  appar- 
ently it  did  on  that  day. 

Q.     A  shortage  of  $48.50?  A.     Yes,  sir. 

Q.  All  right.  Then  you  have  a  total  debit  of 
$3,329  and  credits  of  $3,372?  A.     Yes,  sir. 

Q.     One  of  which  you  have  subtracted  from  the 
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other.    And  you  [44]  have  the  figures  '^TOT  Gain 

Day,  $43."    What  does  that  represent? 

A.  That  is  gain  for  the  day.  Might  I  say  that, 
you  say  that  I  did.  I  did  not  make  those  figures, 
understand. 

Q.     Whose  figures  are  those  that  you  refer  to? 

A.     Those  are  Mr.  Bob  Hughes'  figures. 

Q.  And  did  those  refer  to  all  of  those  figures 
that  I  have  read  to  you  at  this  time? 

A.     Yes,  sir. 

Q.     Now,  what  is  the  next  notation  there? 

A.  AYell,  at  the  end  of  the  day  we  had  $219.20, 
and  we  started  "with  $201.20,  and  incidentally,  those 
are  my  figures,  which  shoAvs  a  gain  of  $18  for  the 
day,  purely  a  very  simple  matter  of  starting  with 
so  much  money,  ending  with  so  much  money,  and 
that  determines  your  gain  or  loss. 

Q.  All  right.  The  next  item  is  $120.  What  is 
that? 

A.  Well,  that  is  $120,  that  is  the  acciunulation 
from  the  previous  period. 

Q.     Of  profit?  A.     Yes,  sir. 

Q.     For  that  first  week?  A.    Yes,  sir. 

Q.  Then  at  the  bottom  you  have  certain  figures ; 
by  whom  are  they  written? 

A.     They  are  wiitten  by  myself,  sir.  [45] 

Q.     That  is  below^  the  double  line? 

A.     Yes,  below  the  double  line. 

Q.  There  appears  first  '^T  $8,554,  plus  $3,372— 
$11,926."     What  does  that  represent? 

A.     Well,  the  figure  of  $8,554  was  the  accumu- 
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lated  take  from  the  Monday  to  Friday.  The  close 
of  business  Friday.  And  if  you  will  look  above, 
you  will  see  that  I  bring  down  the  figure  written 
by  ]\Ir.  Hughes,  of  $3,372,  which  makes  $11,826  as 
the  acciunulated  take  for  the  week.  The  accumu- 
lated take. 

Q.  Yes.  In  other  w^ords,  that  is  the  total  amount 
of  money  bet  ])y  customers  in  the  establishment 
during  the  six  day  period  referred  to  here,  is  that 
correct?  A.     That's  correct,  sir. 

Q.  And  you  have  the  amount  followed  by  $306 
phis  three  one  six  six  five,  and  then  six-twenty- 
three  dollars,  fifteen.    AVhat  does  that  represent? 

A.  That  is  expense,  and  I  figured  $306.50  is  the 
accumulated  expense  from  Monday  to  Friday  at 
tho  close  of  business  Friday,  plus  the  $316.65  ex- 
pense for  Saturday,  which  Mr.  Hughes'  figure 
above  seems  to  indicate  is  correct,  that  makes  a 
total  expense  for  the  week  of  $623.15,  sir. 

Q.     Then  you  have  a  letter  ''B"  $145,  plus  $43. 

A.  That  letter  ''B"  indicates  the  book.  In 
other  words,  that  is  what  the  book  made  or  lost. 
That  is  purely  ''B". 

Q.     And  then  you  have  "G"  $158.   [46] 

A.     Well,  that  is  the  gain  for  the  week. 

O.     Is  that  158  or  188? 

A.     That  is  188,  sir. 

Q.  And  that  is  the  net  profit  as  shown  by  these 
figures  for  the  week?  A.     Yes. 

Q.     Then  you  have  '^RCR ..." 

A.     Debits.    That  is  ''DR"  and  ^'CR".    I  don't 
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write   very  well.     That  is  "  debit '^   and  '* credit '\ 
That  is  Mr.  AVild's  withdrawals  or  accretions,  or 
what  he  paid  in,  your  understand,  when  the  book 
ran  short. 

Q.     "What  he  paid  in  or  took  out,  is  that  rie,'ht? 

A.     What  he  paid  in,  yes,  sir. 

Q.  That  is  a  debit,  and  what  he  took  out  is  a 
credit,  is  that  right?  A.     Yes,  sir. 

Q.     And  you  have  a  figure  $170 — 

A.     No,  repeat  that  question,  sir. 

Q.  I  reversed  it  myself.  What  he  took  in  is 
a  debit  and  what  he  took  out  is  a  credit,  is  that 
right?  A.     That's  right. 

Q.  And  you  end  up  with  the  figure  of  $170; 
what  does  that  figure  represent? 

A.     That  is  what  he  withdrew  during  the  week. 

Q.  Does  any  of  that  represent  salary  or  is  the 
salary  included  [47]  in  the  expenses  which  you 
have  identified,  of  $623.15? 

A.  They  are  included  in  that,  but  I  kept  it 
separate  for  his  information.  That  is  the  salary 
he  drew  up  to  Saturday  night,  $55,  and  up  to  Fri- 
day night,  I  should  say. 

Q.     Well,  that  is  the  next  item  here,  is  it  not? 

A.     Yes,  sir. 

Q.  I  am  referring  to  the  item,  a  credit  of  $170 
which  you  said  you  drew.  A.     Yes,  sir. 

Q.     Now,  that  does  not  include  the  salary? 

A.  No,  sir,  the  salary  is  included  in  the  ex- 
penses, but  in  this  particular  case  I  separated  it. 
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Q.  Now,  the  next  item  is  "SAL,  $55,  phis 
$30.85."     Is  that  a  salary  item'? 

A.  That  is  the  salary  item  for  the  week,  $55 
being  to  Friday,  and  $30  on  Saturday,  which  you 
will  find  indicated  on  the  front  of  the  card. 

Q.  Now,  what  are  those  last  figures  which  ap- 
pear there? 

A.  Those  are  the  over  and  short  that  I  kept 
from  day  to  day,  deductions  for  overages,  charges 
for  shorts. 

Q.  You  were  short,  you  say,  on  this  day,  $48.50; 
is  that  the  first  figure? 

A.  Yes,  that,  as  I  said,  was  unusual — something- 
must  have  happened.  Previously  we  were  over 
$3.20,  so  the  next  shortage  for  the  week  was  $45.30. 

Q.     That  is  the  figure  that  is  set  out  here? 

A.     Yes,  sir. 

Q.  Now,  turning  to  the  reverse  side,  which  is 
headed  "January  4,"  what — first,  whose  figures  are 
those  appearing  on  that? 

A.  Well,  they  are  partially  mine  and  partially 
Mr.  Hughes'. 

Q.     And  whose  writing  is  that? 

A.  The  writing  in  ink,  well,  the  January  4,  '40" 
is  mine,  the  $226.20  is  mine.  That  is,  the  cash  on 
hand. 

Q.  No,  I  am  referring  now  to  the  words  that 
ap])ear  here.  A.     "PAP"  and  so  on  down? 

Q.    Yes.  A.     That  is  my  writing,  sir. 

Q.     To  what  point? 

A.     To  the  word  "Janitor." 
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Q.  In  other  words,  the  first  four  items  are  in 
your  writing,  is  that  correct?  A.     Yes,  sir. 

Q.     And  whose  writings  are  those  f 

A.     They  are  my  figures. 

Q.     And  that  cohimn.    All  right. 

A.     DoAvn  to  that  point. 

Q.  ^^ow,  what  does  the  back  of  this  card  pur- 
port to  represent?  A.     This  side  of  the  card? 

Q.     Yes. 

A.  That  is  the  first  four  items  of  the  fixed 
charges,  that  [49]  I  know  are  going  to  come  up 
for  that  day,  and  I  put  them — I  made  the  card  up 
tlie  night  before  and  had  it  ready  for  the  next  day. 

Q.     And  they  were  in  fact  paid  out  that  day? 

A.     What  is  that? 

Q.     They  were  paid  out  on  that  day? 

A.     Yes,  sir,  they  were. 

Q.     Will  you  relate  what  those  were? 

A.  Well,  the  ''PAP"  refers  to  the  papers  for 
the  day,  three  copies  of  papers,  five  cents  apiece, 
which  was  split  up  and  put  on  the  bulletin  board; 
salaries  for  $52,  including  all  the  salary;  the  forms 
were  $2,  which  were  bought  every  day  at  the 
corner. 

Q.     And  "FRM"  refers  to  racing  forms? 

A.  Yes,  sir,  they  were  bought  at  the  corner 
cigar  store. 

Q.     What  is  that  next  item? 

A.     "Janitor"  $5. 

Q.  That  was  a  daily  amount  you  paid  the  jani- 
tor? 
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A.  Yes,  sir,  at  that  time;  and  later  on,  why,  we 
had  one,  a  man  come  in,  paid  him  by  the  week,  you 
will  find. 

Q.     What  is  that  next  item,  '^EXT  $30"? 

A.  That  is  Mr.  Hughes.  I  don't  know.  I 
wouldn't — 

Q.  Do  3'ou  know  of  your  own  knowledge  what 
that  is? 

A.  I  wouldn't  care  to  answer  that,  because  I 
am  not  sure  of  it.  [50] 

Mr.  Belli:    Is  that  ''EXT"  or  ''EMT"? 

The  Witness:  ''EXT."  That  is  the  way  I  read  it. 

Q.     The  next  item  is  what? 

A.     Is  the  rent  for  the  room,  $117.50. 

Q.  Xow,  was  that  a  daily,  weekly  or  monthly 
rental  ? 

A.  That  was  monthly.  We  paid  that,  usually 
Mr.  Wild  paid  it  himself,  because  of  his  very  close 
relation  to  Mr.  Harper,  the  manager  of  the  build- 
ing. 

Q.     Yes. 

A.  And  then  he  would  draw  it  out  as  the  busi- 
ness could  afford  it,  maybe  the  same  day  or  the 
next  day,  or  whatever,  when  the  opportunity  pre- 
sented itself. 

Q.  This  was  a  monthly  charge,  is  that  correct, 
then?  A.     Yes,  that  was,  sir. 

Q.  And  it  so  happened  that  on  that  occasion  it 
was  paid  on  the  day  of  this  card,  January  4? 

A.     Yes,  sir. 

Q.     If  it  had  been  paid  on  an  earlier  date,   it 
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would  have  been  accumulated  in  the  total  expenses? 

A.  It  would  have  been  accumulated  in  the  ex- 
penses.    It  just  happened  to  go  on  that  day. 

Q.     AAliat  is  the  next  item,  "NUT,  $105"? 

A.  "NUT,  $105."  That  is  in  Mr.  Hughes'  writ- 
ing, but  he  has  made  an  error  in  describing  it  be- 
cause— 

Q.     Do  you  know  what  that  $105  was?  [51] 

A.     Frankly,  sir,  it  is  a  payoff. 

Q.     To  whom?  A.     I  don't  know. 

Q.  Was  that  an  item  which  you  paid  each 
month?  A.     Yes,  sir. 

Q.     And  in  that  same  amount? 

A.    Yes,  sir. 

Q.  And  in  keeping  the  books,  did  you  keep  a 
monthly  record  of  the  payment  of  that  amount, 
$105? 

A.  It  was  included — if  it  was  paid  in  any  other 
da}^  but  this,  it  would  have  been  included  in  the 
expenses,  that  is  all—  go  right  into  the  expenses. 
It  just  happened  to  fall  on  this  day,  that  is  all. 

Q.  You  did,  once  a  month,  on  some  date;  would 
this  amount  of  $105  expense  for  that  purpose  be 
shown?  A.     Yes,  sir,  once  a  month. 

Q.  And  it  so  happened  that  in  this  particular 
month  it  fell  on  this  date,  is  that  correct? 

A.  Or  it  may  have  been  that  Mr.  Wild  paid  it 
out  previously,  as  he  did  the  rent,  then  called  on 
the  book  for  it,  when  the  book  could  afford  it,  or 
it  happened  to  occur  to  him,  but  it  was  paid  every 
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month,  either  charged  on  the  date  or  if  Mr.  AVild 

])aid  it,  whenever  he  picked  it  up  later  on. 

Q.  Yes.  But  on  this  occasion,  either  it  was  paid 
on  this  day  or  picked  up  by  Mr.  Wild  on  that  day, 
is  that  correct?  [52]  A.     That's  correct,  sir. 

Q.  And  was  that  pajrment  made  monthly  during 
the  whole  period  of  time  you  were  there — that  is — 
Strike  that.  Was  that  made  during  the  period  here 
in  question,  1941,  '42  and  up  until  September  of 
'43  when  you  left  the  employment  of  Mr.  Wild? 

A.  I  am  very,  quite  sure  in  saying  it  was  paid 
every  month.     Of  course — 

Q.  Did  you  yourself  ever  hand  that  amount  to 
anyone  % 

A.  Only  on  one  occasion  when  Mr.  Wild  and 
Mr.  Hughes  were  absent  for  some  reason,  personal 
or  otherwise,  and  I  was  given  an  envelope — 

Mr.  Belli:  Let  me  interrupt  here,  your  Honor.  I 
know  nothing  of  this  part,  and  if  there  is  anythiuo- 
with  reference  to  any  ^^ pay-off"  or  gambling  or 
anything  like  that,  I  am  sure  that  the  proper  au- 
thorities would  be  qualified  to  handle  that.  I  don't 
think  that  names  should  be  mentioned  here  unless 
your  Honor  feels  that  it  is  important.  I  know 
nothing  about  it,  I  tell  you  that  sincerely  and 
frankly,  but  as  far  as  this  goes,  I  understand  that 
this  is  an  income  tax  case.  The  source  of  the  busi- 
ness, it  is  true,  is  from  gambling.  Now  here  we 
have  an  item,  and  apparently  if  Uncle  Sam  is  enter- 
ing a  partnership  here  with  Mr.  Wild,  this  is  an 
item  that  is  deductible  expense.  I  think  that  is  far 
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enough  to  go  on  it.  There  may  be  innocent  people 
involved  here  or  if  not  innocent,  let  them  be  dealt 
with  properly  by  the  proper  authorities.  [53] 

Mr.  Campbell:  May  I  state,  your  Honor,  that 
under  the  law  such  an  expense  is  not  deductible  for 
income  tax  purposes.  It  is  necessary  that  we  estab- 
lish the  nature  of  these  in  determining  what  allow- 
able expenses  there  are  in  connection  with  this 
business,  to  ascertain  the  true  income  of  the  busi- 
ness. If  these  payments  were  made,  as  your  Honor, 
I  know,  is  familiar  mth  the  law,  they  are  not  for 
reasons  of  public  policy,  allowable.  We  are  not 
attempting  to  try  here,  of  course,  any  matter  which 
should  or  could  be  tried  by  the  local  authorities; 
and  it  is  not  our  purpose  in  introducing  this  evi- 
dence to  in  any  way  usurp  or  stab  into  the  au- 
thority of  those  agencies  which  are  intrusted  by 
law  for  that  purpose,  but  we  think  we  are  entitled 
and  should  show  this  in  arriving  at  the  actual  net 
income  of  this  defendant,  these  not  being  allowable, 
but  through  the  testimony  having  been  acciunulated 
as  an  expense  of  business. 

The  Court:     You  now  refer  to  the  item  of  $105? 

Mr.  Campbell:     The  item  of  $105,  yes,  sir. 

The  Court:  That  was  the  item  referred  to  as 
paid  monthly  by  Mr.  Wild? 

The  Witness:     Yes,  sir. 

The  Court:     What  was  the  last  question? 

Mr.  Belli:  That  is  the  question,  your  Honor, 
that  is  objected  to;  unless  your  Honor  feels  we 
should  go  into  that,  I  think  the  character  of  the 
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fund  which  has  been  characterized  [55]  here  as  ''pay 
oft"  should  be  a  legal  matter  from  there  on  in,  as 
to  whether  that  is  an  allowable  deduction. 

The  Court:  Counsel,  let  us  understand  this 
phase  of  the  case.  With  respect  to  this  item  of 
$105  referred  to  by  the  witness  as  a  so-called  ''pay- 
off'' colloquially,  do  you  contend,  counsel  for  the 
defendant,  that  those  items  or  the  accumulation 
tlK^reof  are  deductible,  or  otherwise? 

Mr.  Belli:  I  w^ould  think  that  would  be  de- 
ductible. It  is  a  rather  strange  case.  The  only 
way  that  he  could  run  this  business  and  make  his 
income  was  by — 

The  Court:  Well,  your  position  having  been 
taken  on  that,  that  it  is  deductible,  the  Govermnent 
claims  it  is  not  deductible.  Since  you  have  adopted 
that  x)osition,  all  the  surrounding  facts  and  circum- 
staiices  considered,  it  is  clearly  admissible  in  order 
to  establish  the  character  of  the  fund.  The  ob- 
jection is  overruled.    You  may  answer  the  question. 

Mr.  Campbell:  Will  you  read  the  question,  Mr. 
Ile}:>orter  ? 

(Previous  question  read.) 

A.  On  a  certain  occasion,  the  date  of  which  I 
coiildn-t,  naturally  at  this  late  date,  name,  Mr. 
Wild  and  Mr.  Hughes,  either  one  of  whom  paid — 
or  at  least  I  was  told  they  paid  it — I  was  handed 
an  envelope  to  give  to  a  person  whom  the  elevator 
boy  would  tell  me  would  call  for  it. 

Q.     Did  you  know  the  person? 

A.     I  did  not,  sir.     I  handed  him  the  envelope. 
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I  don't  even  [55]  know  Avhat  was  in  it,  sir.    I  esi^e- 
cially  declined  to  have  anything  to  do  with  that 
phase  of  the  business. 

Q.  Well,  you  were  informed  of  the  nature  of 
this  $105  monthly  pajnnent? 

A.  Yes,  sir,  I  knew,  I  knew.  I  well  knew  what 
it  was  for.  I  wouldn't  be  telling  the  truth  if  I 
didn't  say  that. 

Q.  And  did  he  inform  you  as  to  the  nature  of 
the  payment? 

A.  Well,  whether  he  directly  informed  me  or 
not,  I  wouldn't  want  to  say.  But  I  well  knew  the 
nature  of  this  $105  item,  sure.  I  think — I  want  to 
be  honest,  I  don't  want  to  pin  myself  down  that  he 
came  to  me  and  said,  "This  is  what  it  is." 

Q.  Now,  what  is  the  next  item  that  appears 
there  ? 

A.  "Elevator."  We  gave  the  elevator  boy  an 
allowance  of  $5  a  month  for  such  services  as  he 
rendered  the  establishment — well,  in  the  matter  I 
nust  spoke  of,  bringing  this  man  downstairs  and 
also  other  services  of  like  character. 

Q.  Now,  I  am  going  to  refer  you  back  to  the 
entire  group  of  cards,  Government's  Exhibit  7.  of 
which  the  card  you  have  just  described  was  a  part. 
Now,  are  the  entries  on  the  remaining  cards  in  that 
group  similar  to  the  ones  which  you  have  described 
in  particular  f 

A.  Well,  without  going — I  will  go  through  them 
all  if  you  desire  me  to,  sir,  but  I  believe  you  will 
find  that  the  entries  are  about  the  same,  because  I 
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made  up  this  card  after  sort  of  a  trial  and  error 
period,  and  got  it  down  to  as  few  items  as  I  [56] 
could,  which  would  properly  reflect  the  business 
and  truthfully  so;  and  I  don't  think  there  is  any 
change  in  them. 

Q.  Now,  as  far  as  j^ou  know,  those  cards  con- 
tained a  record  of  the  receipts  of  the  business  and 
of  all  expenses  in  connection  with  that  business,  is 
that  correct? 

A.  Yes,  sir.  I  should  like  to  say  also,  Mr. 
Campbell,  that  every  now  and  then  one  of  the  top 
portions  of  these  cards  bears  my  handwriting.  Very 
few,  however;  just  why  that  is  true,  maybe  Mr. 
Hughes  wasn't  there  for  some  reason  or  other  when 
the  business  was  closed  for  the  day,  but  they  ai-e 
only  a  few  in  number,  probably  two  or  three  in 
this  whole  group.  I  just  want  to  say  that,  because 
I  said  before  that  all  of  the  top  portions  of  the 
cards  were  in  the  handwriting  of  Mr.  Hughes, 
whose  records  are  used  in  bringing  down  for  the 
accumulated  weekly  information. 

Q.  Well,  now,  as  I  understand,  either  you  or 
Mr.  Hughes  would  write  the  daily  information  for 
all  of  the  accmnulated  information  at  the  bottom 
of  the  card,  that  was  all  accumulated  by  you? 

A.     Yes,  sir. 

Q.     And  that  was  a  part  of  your  employment? 

A.     Yes,  sir. 

Q.  And  now  there  is  just  one  other  thing  with 
regard  to  that  first  card.  On  the  reverse  side  ap- 
pears some  figures,  $226.20,  a  subtraction  of  $50, 
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$176.20,   $43,    and   $219.20.     Will   you    [57]    state 

what  those  figures  represent? 

A.     AVell,  the  $50— 

Q.     What  is  the  $226.20? 

A.     The  $226  was  what  we  started  with. 

Q.     That  is  the  amount  of  money  on  hand  at  the 
beginning  of  the  day?  A.    Yes,  sir. 

Q.     And  what  is  the  $50? 

A.     The  $50  was,  apparently  Mr.  Wild  was  in 
need  of  some  immediate  funds — 

Q.     Was  that  a  withdrawal  by  him? 

A.     Yes,  sir,  that  always  appeared  in  that  foi-ni. 

Q.     And  that  left  $176.20,  is  that  right? 

A.    Yes,  sir. 

Q.     Now,  what  is  the  $43? 

A.     The  $43,  he  apparently  added  that. 

Q.  Well,  is  that  the  profit  for  the  day  as  re- 
flected from  the  front  of  the  card? 

A.     No,  sir. 

Q.     Is  that  the  total  gain  for  the  day? 

A.     May  I  correct  that  answer,  sir? 

Q.     Yes. 

A.  This  isn't  one  of  the  cards  that  shows  the 
situation  that  I  just  described.  The  $50  was  the 
$50  paid  to  Mr.  Wild  for  profits  of  that  day,  which 
left  $176.50.   [58] 

Q.     And  what  is  the  $43? 

A.  Mr.  Wild  probably  handed  that  back,  you 
understand,  just  in  order  to  bring  the  nut  up  to 
approximately  $219.20,  approximating  what  it 
started  with. 
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Q.  Tliat  would  be  the  amount  you  would  have 
to  start  with  on  the  following  Monday,  isn't  that 
correct,  sir? 

A.  Yes,  sir,  that  would;  that  gain  for  the  da}^ 
was  readded  by  him. 

Q.  Now,  if  I  may  take  these,  please.  I  am  going 
to  show  you  Government's  Exhibits  8  and  9  and 
ask  you  if  your  description  of  the  entries  here  on 
these  cards  would  be  the  same  as  you  have  gi^'en 
with  reference  to  Government's  Exhibit  7,  the 
cards  for  the  year  1941. 

A.  Well,  without  going  all  through  them,  sir,  there 
was  no  change  in  the  form  which  I  used,  the  sym])ols 
used,  the  mamier  of  accumulating  them,  and  from 
where  I  drew  my  figures  for  daily  accumulation  and 
at  the  end  of  the  week.  During  the  entire  period 
which  is  covered  by  this  case,  as  I  understand  it,  that 
is  the  case.  As  I  say,  I  could  look  through  them  all, 
but  I  am  quite  sure  there  is  no  change,  sir.  There 
might  1)0  a  few  cards,  the  upper  portion  of  which 
I  wrote,  as  I  told  you  a  moment  ago,  but  they  are 
very  few  in  number. 

Q.  Xow,  all  of  those  cards,  together  with  the 
cards  in  Government's  Exhibit  7 — that  is,  those 
relating  to  1941 — do  they  all  accurately  and  truth- 
fully, to  the  best  of  the  information  [59]  which  you 
had  at  the  time  the  entries  were  made,  represent 
the  business  that  was  done  there  at  1182  Market 
Street?  A.     Yes,  sir,  especially  because — 

Mr.  Belli:  Well,  just  a  moment.  That  would 
be  a  conclusion  of  this  witness,  a  conclusion  over 
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all  of  his  testimony.     The  facts  speak  for  them- 
gp]yej^_or  the  lack  of  facts  speak  for  themselves, 
your  Honor.     I  think  he  is  testifying. 

The  Court:     Objection  is  overruled. 

Mr.  Campbell:     Q.     What  is  your  answer? 

A.  They  do,  with  the  qualification,  however,  that 
I  drew  my  daily  information  for  accumulation 
from  the  figures  made  up  by  Mr.  Hughes. 

Q.     Yes. 

A.  But  I  satisfied  myself  each  day  that  the 
amount  of  cash  was  there  that  these  figures  showed, 
because  I  was  responsible  for  that  cash  and  in 
fact  being  responsible  for  that  cash,  was  why  I 
insisted  that  some  sort  of  a  record  be  kept,  because 
I  hav(^  handled  a  lot  of  cash  in  my  life  and  have 
since  I  was  employed  by  Mr.  Wild,  and  I  always 
insist  that  I  be  protected  to  that  extent,  which  was 
the  reason  for  my  making  up  this  character  of 
record. 

Q.  I  am  going  to  call  your  attention  to  another 
card  in  Government's  Exhibit  7,  the  card  with  ref- 
erence to  the  year  1941,  and  call  your  attention 
to  the  back  of  this  card,  where  appears  a  letter 
^'X" — 105,  which  was  the  type  of  entry  which  we 
[60]  did  not  see  on  the  card  you  were  originally 
shown.     Do  you  know  what  that  is? 

A.     Well,  that  is  the  same  character  of  item  that 
I  s])oke  of,  pay-off,  you  understand. 
Q.     That  was  for  protection? 
A.     Yes,  sir;  in  other  words,  we  made  the  "X" 
because  we   didn't,   of  course,  naturally,  wouldn't 
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want  to  put  ''Pay-off"  or  anything  of  that  kind 

down. 

Q.  But  that  is  what  the  ''X"  represents  when 
it  appears? 

A.  Whenever  it  happens  to  appear  on  the  daily 
expense  for  Saturday,  you  will  find  it  in  that  form, 
sir;  that  is  the  reason  I  answered  a  while  ago  that 
Mr.  Hughes  had  made  an  error  when  he  put  down 
the  word  "nut" — that  was  just  merely  a  lapse. 

Q.     "X"  was   the  usual   code   used? 

A.     Yes,   sir. 

Q.  And  where  the  pay-off  was  on  a  Saturday,  as 
I  understand  you,  it  was  accumulated  in  the  total 
which  is  accumulated  in  those  cards  as  expense? 

A.     Yes,  sir. 

Q.  Now,  I  notice  in  examining  these  cards  that 
occasionally  two  "X's"  appear  with  reference  to 
ex]jenses.    Can  you  state  what  that  consisted  of? 

A.  That  could  be  one  of  several  things,  but  I 
believe  I  am  safe  in  saying  that  in  the  majority 
of  those  cases  that  [61]  double  ''X"  was  used  for 
something  that  we  didn't  want  to  write  out,  or  spell 
out,  as  the  saying  goes.  But  they  would  usually 
refer  to  expenses  in  connection  with  the  bonds  and 
attorneys'  charges  after  we  were  picked  up,  or 
raided. 

Q.  How  often  did  that  occur? 

A.  Of  course,  to  l)e  absolutely  definite,  after  all 

these  years,  that  is  something  I  wouldn't  under- 
take. 
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Q.  But  that  was  a  sym])ol  used  for  that  pur- 
pose? 

A.  Or  some  symbol  of  like  character,  that  we 
didn't  want  to  spell  out,  as  I  said  a  moment  ago. 

Q.  How  often  did  that  occur,  to  the  best  of 
your  recollection,  in  the  period  here  in  question, 
1941,  '42  and  '43? 

A.     Well,  there  were  two  forms  of  raids. 

Q.  Well,  first  how  much,  or,  rather  how  often 
were  you  raided?  A.     I  wouldn't  want  to  say. 

Q.  What  is  your  best  recollection,  Mr.  Kra- 
kauer ? 

A.  Oh,  probably  during  that  period  that  is  cov- 
ered there,  maybe  eight  or  ten  times.  That  is 
a  guess. 

Q.  You  say  there  were  two  kinds  of  raids.  To 
what  did  you  refer? 

A.  Well,  there  was  the  kind  that  we  knew  about 
in  advance.  That  was  for  the  purpose  of  putting 
the  particular  establishment  on  the  blotter,  for  such 
inspection  as  might  be  necessary,  or  periodically 
made. 

Q.  Now,  was  that  in  connection  with  the  $105 
3'ou  said  you  paid   [62]  monthly? 

A.     I  don't  know,  sir. 

Q.     I  see,  very  well. 

A.  The  same  way,  I  will  tell  you,  I  know  noth- 
ing about  that. 

Q.  How  often  did  those  occur,  that  you  knew 
about  in  advance? 

A.     Eight  or  ten  times  in  that  period,  but  there 
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were  some  of  those  eight  or  ten  times  in  that  pe- 
riod that  were  what  we  call  *'beef"  raids,  where 
somebody  complained  about,  oh,  not  having  been 
paid  off  as  they  should  have  been,  having  been  dis- 
honestly treated  or  cheated,  or  something  like  that. 
And,  of  course,  then  it  became  a  headquarters  raid, 
and  there  wasn't  any  question  about  it  then. 

Q.     You  had  received  no  warning  in  those  cases  ? 

A.     No,  sir. 

Q.  All  right.  Now,  with  reference  to  these 
cards — strike  that.  AVith  reference  to  the  opera- 
tion of  the  business  there,  was  there  conducted 
what  is  sometimes  known  as  ''laying  off"  bets? 
Just  answer  that  ''Yes"  or  "No,"  if  you  will. 

A.     No. 

Mr.  Belli:     "Laying  off"  of  what? 

Mr.  Campbell :     Laying  off  bets. 

Mr.  Campbell:  Q.  Will  you  explain  what  is 
meant  by  "laying  off  bets"  in  the  business  of  horse 
betting  ? 

A.  Well,  when  a  bookie  finds  himself  overloaded 
on  a  certain  horse,  or  his  position  is  bad  as  com- 
pared with  the  bets  on  [63]  other  horses  numbered 
in  that  race,  he  lays  off  a  portion  to  protect  himself, 
and  when  I  said  "No"  a  while  ago,  that  is  not  a 
hundred  percent  correct,  but  the  "lay-off"  was 
very,  very  limited. 

Q.  Well,  now,  when  they  what  you  call  "lay 
off*"  to  protect  themselves,  what  he  does,  is  it  not, 
is  place  covering  bets  with  other  bookmakers — is 
that  correct?  A.    Yes,  sir. 
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Q.  And  that  is  usually  accomplished  in  either 
one  of  two  ways,  is  it  not,  by  having  some  person, 
some  other  bookmaker,  knowingly  accept  the  risk  on 
the  l)et,  or  else  by  having  runners  make  bets  in 
someone  else's  establishment?     Is  that  true? 

A.     That  is  true;  it  is  done  both  ways. 

Q.  And  was  it  done  both  ways  in  this  establish- 
ment ? 

A.  Yes,  sir;  some  bookies  do  it  largely,  some 
do  it  limitedly. 

Q.  Now,  may  I  ask  you  this,  were  the  amounts 
involved  in  any  lay-offs  that  were  used  in  this  estab- 
lishment reflected  in  the  bets  you  have  reported  on 
your  weekly  cards  and  the  pay-offs  to  the  customers 
also  reflected  there? 

A.  Yes,  sir,  whenever  a  bet  was  sent  out  as  a 
lay-off  by  a  runner,  usually  across  the  street,  some- 
where— there  was  a  bookie  on  each  street — why,  it 
was  noted,  it  became  a  part  of  the  day's  business. 

Q.  And  it  is  reflected  on  the  cards  you  have 
here  ?  A.     Yes,  sir.   [64] 

Q.  So  that  any  profits  or  losses  by  reason  of 
that  are  reflected  in  your  totals  on  these  cards,  is 
that  correct? 

A.     I  think  that  is  the  situation. 

Q.  Now,  something  was  said  earlier  concerning 
the  subject  of  ''sleepers."  Will  you  state  what  a 
sleeper  bet  is? 

A.  AVell,  a  sleeper  is  a  bet  that  there  is  nothing 
dishonest  about,  irrespective  of  what  anybody  tells 
vou. 
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Q.     No,  don't  characterize  it,  just  what  is  it? 

A.  It  is  a  bet  that  nobody  calls  for — when  it  is 
laid  aside  in  the  evening,  after  the  day's  business, 
and  the  bettor  doesn't  call  for  it,  either  the  next 
day  or  ever. 

Q.  Can  you  state  why  that  occurs — or  let's  put 
it  this  way:  It  is  a  fact,  is  it  not,  that  sometimes  a 
bettor  intends  to  bet  on  a  particular  horse  and  g^ives 
the  wronc:  number  to  the  ticket  taker,  is  that  cor- 
rect? A.     That's  correct,  sir. 

Q.  And  while  that  horse  comes  in,  he  doesn't 
know  he  has  bet  on  the  winner,  isn't  that  correct? 

A.  Yes,  sir,  so  he  has  not  been  in  any  way  mis- 
Used. 

Q.  Yes.  Well,  now,  during  the  period  here  in 
question,  1941,  1942,  and  1943,  did  there  monthly 
occur  sleepers — that  is  to  say,  money  uncalled  for 
by  bettors?  A.     Yes,  there  were. 

Q.  And  what  was  done,  what  was  the  practice 
in  this  particular  establishment  with  regard  to  that 
money?  How  long  would  [65]  it  be  held,  and  then 
what  disposition  would  be  made  of  it? 

A.  Oh,  a  limited  time,  and  then  turned  over  to 
Mr.  Wild. 

Q.     How  long  would  it  be  held  on  the  average? 

A.  A  couple  of  weeks,  perhaps.  I  did  have  a 
little  record  of  that  at  one  time,  but  I  don't  remem- 
ber it  now. 

Q.     You  don't  have  that  record  now? 

A.     No,  sir. 

Q.     Now,  can  you  state  the  highest  amount  of 
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sleepers  which  you  now  recall  which  were  turned 

over  to  Mr.  AVild  at  a  particular  month? 

A.  Oh,  it  would  run  as  high  as  300,  which  I 
think  was  tops. 

Q.  And  what  was  the  least  it  ever  ran  that  you 
recall  ? 

A.     Oh,  maybe  $50,  $60,  something  like  that. 

Q.  Can  you  state  what  the  average  was  over 
the  period  of  time,  to  the  best  of  your  recollection? 

A.  It  is  pretty  hard  without  that  record,  but  I 
would  say  $125,  $150.  That  might  not  be  correct, 
though. 

Q.     That  would  be  your  best  estimate? 

A.    Yes. 

Q.     AVould  that  be  per  month? 

A.     Yes,  sir. 

Q.  Now,  was  any  of  that  money  which  was  re- 
ceived by  way  of  sleepers  reflected  in  these  cards, 
Government's  Exhibits  7,  8,  and  9? 

A.  It  couldn't  have  been,  because  they  were 
taken  out  as  pay-outs  [66'\  at  night,  so  they  were 
reflected  in  the  pay-outs.    It  couldn't  have  been. 

Q.  I  see.  Well,  any  money  that  Mr.  Wild  re- 
ceived by  way  of  these  sleepers  which  were  not 
called  for  is  not  accounted  for  as  a  profit  of  the 
establishment  as  set  forth  in  these  cards  which  you 
have  identified  here,  is  that  right,  sir? 

A.     That's  correct. 

Q.  Now,  you  stated,  I  believe,  that  you  left  Mr. 
Wild's  emplojrment  sometime  in  September? 

A.     Yes,  sir. 
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Q.     1943?  A.     That's  correct. 

Q.  I  believe  you  testified  in  answer  to  a  pre- 
vious question — 

A.  It  was  a  Saturday  night,  and  according  to 
those  cards,  it  must  have  been  the  25th.  I  haven't 
a  calendar  here,  so  of  course  I  can't  certify  to  that. 

Q.  Was  that  your  best  recollection  after  exam- 
ining these  cards,  that  it  would  be  Saturday  night, 
the  25th  of  September,  which  is  represented  by  the 
last  card  here,  is  that  correct? 

A.  Yes,  sir,  I  think  a  calendar  would  probably 
show  that  to  be  correct. 

Q.  Now,  from  then  through  the  balance  of  the 
year,  you  were  no  longer  in  Mr.  Wild's  employ? 

A.     No,  sir.   [67] 

Q.  Were  you  in  his  place  of  business  from  time 
to  time  until  about  the  end  of  the  year? 

A.     No,  sir,  I  never  went  back. 

Q.     You  never  went  back?  A.     No  sir. 

Q.  All  right.  Now,  in  connection  with  these 
cards  and  the  keeping  of  these  cards — strike  that. 
At  the  time  that  you  left  Mr.  Wild's  employment, 
what,  if  anything,  did  you  do  with  these  cards? 

A.    Repeat  that,  please,  sir? 

Mr.  Campbell :  Would  you  please  read  the  ques- 
tion to  him,  Mr.  Reporter? 

(The  reporter  read  previous  question.) 
A.     I  kept  them. 
Q.     You  took  them  with  you?  A.     Yes,  sir. 
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Q.  Did  you  have  a  discussion  with  anyone  there 
at  the  time  that  you  took  these  cards? 

A.    I  did,  sir. 

Q.     With  whom? 

A.  With  Clarence  Collard,  who  was  appointed 
to— 

Mr.  Belli:  Now,  just  a  moment,  anything  that 
was  said  to  anyone  else  is  not  binding  upon  Mr. 
Wild,  himself. 

Mr,  Campbell:  He  hasn't  started  to  relate  a  con- 
versation yet.  [68] 

Q.     With   who?  A.     Clarence   Collard. 

Q.     Who  was  Clarence  Collard? 

A.     He  was  the  cashier. 

Q.     Employed  by  Mr.  Wild?  A.     Yes,  sir. 

Q.     Was  he  related  to  Mr.  Wild? 

A.     Not  that  I  know  of.    I  am  quite  sure  not. 

Q.  I  see.  May  I  ask  you  if  at  that  time  you 
had  any  conversation  relative  to  taking  these  cards  ? 

A.     I  did,  sir. 

Q.  All  right.  Now,  during  the  period  of  time 
that  you  were  employed  there,  did  you  have  any 
discussions  with  Mr.  Wild  relative  to  the  payment 
of  income  taxes  to  the  United  States?  Now,  answer 
that  ''Yes"  or  "No,"  if  you  will.  A.     Yes. 

Q.  And  did  you  have  such  conversations  on  one  or 
more  than  one  occasion? 

A.  Several,  perhaps  three  would  cover  it.  It 
might  have  been  an  extra  one  beyond  that. 

Q.  You,  at  this  time,  definitely  recall  three  sepa- 
rate conversations?  A.     Yes,  sir. 
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Q.  When  was  the  first  of  such  conversations,  to 
the  best  of  your  recollection?   [69] 

A.     Early  in  '43. 

Q.  Can  you  place  the  date  more  accurately  than 
that,  or  is  that  your  best  recollection? 

A.  That  is  my  best  recollection.  I  don't  want 
to  place  dates  that  I  can't  substantiate. 

Q.     I  understand. 

A.     It  was  early  in  '43. 

Q.  Can  you  place  it  with  relation  to  any  other 
event?  A.     I  can,  sir. 

Q.     And  with  relation  to  what  event? 

A.     Early  one  morning  of  the  day — 

Q.     No,  just  place  the  event,  not  what  occurred. 

A.     What  was  that? 

Q.     I  say,  there  was  some  event? 

A.    Yes,  sir. 

Q.     What  was  the  event? 

A.     Conversation  I  had  with  Mr.  Hughes. 

Q.  Well,  now,  let's  get  to  the  conversation  with 
Mr.  Wild.  Who  was  present  when  you  had  your 
conversation  with  Mr.  Wild?  A.     No  one. 

Q.     Just  Mr.  Wild  and  yourself? 

A.  Except  on  another  occasion,  Mr.  Bob  Calla- 
han was  standing  there;  whether  he  heard  that, 
what  was  said,  I  don't  know.  But  that  wasn't  the 
first  one.  [70] 

Q.  No,  I  am  getting  to  the  first  one  now.  We 
will  come  to  the  others  later.  A.     No  one. 

Q.     And  where  was  the  conversation? 

A.     At  my  station,  where  I  wrote  tickets. 
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Q.  That  is  in  the  business  establishment  at  1182 
Market  Street?  A.     Yes,  sir. 

Q.     AATiat  was  said? 

A.     Am  I  permitted  to  tell  you  what  led  up  to  it  ? 

Mr.  Belli:  Well,  I  will  stipulate  you  may  say 
anything  you  want. 

Mr.  Campbell:  Q.  All  right,  go  ahead — counsel 
has  agreed. 

A.  Early  one  morning  before  the  establishment 
was  open  for  business,  that  is,  before  the  first  races 
were,  near  post  time,  someone  appeared  in  the 
establishment,  and  the  first  thing  I  knew — I  didn't 
know  the  man — he  was  over  talking  to  Mr.  Hughes 
A'ery  earnestly  near  the  radio.  That  is,  we  had  a 
radio,  a  cabinet  radio  which  had  nothing  to  do  with 
the  loudspeaker  we  referred  to  previously.  And 
after  he  left,  Mr.  Hughes  came  and  told  me  that 
this  man  was  from  the  Internal  Revenue  Office,  and 
he  was  afraid  the  Jules,  as  we  referred  to  him 
there,  or  ''Pop,"  sometimes — 

Mr.  Belli:  I  am  sorry,  I  didn't  hear  that.  Would 
you  read  it,  Mr.  Reporter,  where  he  dropped  his 
voice?  [71] 

(The   reporter   read   last   part    of   previous 
answer.) 

Mr.  Campbell:  Q.  Proceed,  Mr.  Krakauer,  and 
keep  your  voice  up. 

Al.  Yes,  sir.  .  .  .  was  in  some  trouble  on  his, 
as  I  recall  it,  '41  Return. 

Q.  Xow,  as  a  result  of  Mr.  Hughes  telling  you 
that,  did  you  then  have  a  conversation  with  Mr. 
Wild? 
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A.  Yes;  well,  I  told  Mr.  Hughes  that  I  thought 
he  would,  and  he  said  that  he  had  been — 

Q.     Well,  let's  not  go  into  the  conversation. 

A.     All  right. 

Q.  What  you  thought  or  Mr.  Hughes  thought. 
Let's  go  directly  to  the  conversation. 

A.  All  right,  Mr.  Wild  came  to  me  after  he 
came  in;  he  wasn't  there  when  this  conversation 
took  place  between  these  two  men,  and  when  he 
came  in,  evidently  Mr.  Hughes  must  have  reported 
the  situation  to  him,  and  he  came  over  to  me  and 
inquired  what  I  thought  about  it.  And  I  told  him 
that  it  would  seem  to  me  that  he  would  have  some 
explaining  to  do,  and  he  got  quite  angry. 

Q.     Was  that  all  that  occurred  at  that  time? 

A.    Yes,  sir. 

Air.  Campbell:  Shall  I  go  to  the  next  conversa- 
tion, your  Honor? 

The  Court:  I  think  perhaps  we  had  better  take 
a  recess,  if  this  is  a  proper  time  in  your  narrative 
statement.   [72] 

Mr.  Campbell:     Yes,  sir. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
the  same  admonition  to  you.  We  will  resiune  court 
at  two  o'clock  this  afternoon  for  further  trial  of 
this  case,  and  I  admonish  you  not  to  discuss  the 
case  with  any  person  or  not  to  form  or  express  any 
opinion  thereon  until  it  is  finally  submitted  to  you. 
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The  Court:  The  jurors  are  present  now,  gentle- 
men. That  stipulation  may  be  continued  in  effect 
and  unless  otherwise  noted,  so  I  will  not  have  to 
repeat  the  stipulation. 

Mr.  Belli:     So  stipulated. 

The  Court:    Mr.  McMillan? 

Mr.  McMillan:  Your  Honor,  just  a  little  while 
ago  I  learned  with  very  much  regret  that  a  gentle- 
man very  much  beloved  by  all  of  us,  Francis  A. 
Garrecht,  Senior  United  States  Circuit  Judge  for 
the  Ninth  Circuit,  passed  away  last  night.  I  don't 
believe  I  ever  knew  a  more  kindly  man  than  he. 
His  life  was  expressive  of  graciousness,  good  will, 
and  courtesy.  He  has  been  a  firm  friend  of  mine 
for  a  long  while.  I  remember  a  short  time  ago  he 
remarked  to  me  that  from  experience,  there  is 
nothing  more  advantageous  to  a  man  than  mild- 
ness and  a  forgiving  disposition.  That  was  one  of 
his  main  ideals. 

I  know  we  will  all  miss  him,  and  I  move  that 
when  this  court  adjourns  today,  it  do  so  out  of 
respect  to  the  memory  of  Francis  A,  Garrecht. 

The  Court:     Thank  you,  Mr.  McMillan. 

Mr.  Belli:    May  1  likewise  join  in  that  motion? 

The  Court:    You  may,  Mr.  Belli. 

I  certainly  could  not  add  anything  to  your  re- 
marks, Mr.  McMillan.  I  think  that  you  have  cov- 
ered in  a  very  brief  few  [74]  words  the  character 
and  outstanding  virtues  of  a  great  jurist  and  an 
outstanding  public  servant. 
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I  know  that  in  my  brief  tenure  of  office,  par- 
ticularly I  have  been  afforded  a  great  inspiration 
in  the  conduct  and  deportment  of  Judge  Francis 
Garrecht. 

It  is  with  great  regret  that  we  will  adjourn  this 
Court  today  out  of  respect  to  his  memory. 
You  may  proceed,  counsel. 

JULIUS  KRAKAUER 

recalled ;   previously   sworn. 

Direct  Examination — (Resumed) 

Mr.  Campbell:  Q.  Mr.  Krakauer.  at  the  time 
of  the  recess  you  had  related  a  conversation  which 
you  had  had  early  in  1943  with  Mr.  Wild  relative 
to  the  income  taxes.  You  previously  stated  that  you 
had  had  at  least  three  conversations  which  you 
recalled.  Have  you  stated  now,  all  that  you  recall 
of  the  first  conversation? 

A.  As  I  say,  I  told  him  that  he  would  have,  in 
my  opinion,  some  explaining  to  do,  and  he  became 
very  angry. 

Q.     What  did  he  say? 

A.  He  said,  well,  I  wouldn't  know  all  about  his 
business;  and  that  ended  the  conversation  as  far  as 
we  were  concerned. 

Q.     And  when  was  the  next  conversation? 

A.  I  should  say  maybe  in  two  or  three  weeks. 
He  came  over  to  [75]  my  station  and  Mr.  Callehan, 
who  was  over  on  the  typewriter. 

Q.     This  was  at  the  business  establishment? 
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A.     This  was  at  the  business  establishment. 

Q.  Can  you  place  this  conversation  with  refer- 
ence to  the  1942  returns,  as  to  the  time  when  they 
should  have  been  filed? 

A.  No,  this  was  with  reference  to  the  1941  re- 
turns. 

Q.  Yes,  I  know,  but  can  you  place  the  time 
with  reference  to  March  of  19431 

A.  Xo,  it  was  much  before  that — very  rnuch 
before  that. 

Q.     Very  much  before  that?  A.     Yes. 

Q.     But  it  w^as  after  the  first  of  the  year? 

A.  Yes,  it  w^as  after  the  first  of  the  year  in 
1943. 

Q.  Would  you  relate  what  was  stated  on  that 
occasion  ? 

A.  Mr.  Wild  came  to  my  station  and  said  Mr. 
Callahan  wanted  some  figures  from  me  and  would 
I  please  give  them  to  him.  I  left  my  station  and 
undoubtedly  Mr.  Collard  took  over  for  me,  and  I 
walked  over  with  Mr.  Callahan.  Mr.  Callahan  was 
standing  a  little  away  from  me  and  whether  he 
heard  what  Mr.  Wild  said,  I  don't  know. 

Q.     What  did  Mr.  Wild  say? 

A.     To  give  him  the  figures  he  desired. 

Q.     Who  was  Mr.  Callahan? 

A.  As  I  understood  it,  he  was  the  man  who 
made  the  return  in  question  about  which  our  con- 
versation took  place  before.  [76]  I  never  have  re- 
ceived a  return  before. 
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Q.  You  had  nothing  to  do  with  the  preparation 
of  the  return'?  ' 

A.     No,  I  don't  even  know  where  he  made  it. 

Q.  Did  Mr.  Wild  tell  you  what  figures  to  supply 
at  that  time? 

A.  No,  just  that  Mr.  Callahan  wanted  some 
figures  and  would  I  please  give  them  to  him,  which 
I  was  willing  at  that  time  to  do. 

Q.     When  was  the  third  conversation  you  had? 

A.  The  third  conversation  was  evidently  as  the 
result  of  the  figures  I  gave  Mr.  Callahan. 

Q.     When  was  the  conversation? 

A.  Maybe  a  month  or  two  after  the  one  I 
spoke  of  in  which  he  requested — 

Q.    Who  was  present  on  that  occasion? 

A.  No  one  except  Mr.  Callahan  and  Mr.  Wild 
came  in  very  much  elated — he  came  in  the  reg^ilar 
entrance  in  the  back  or  front  of  the  room,  which- 
ever way  you  want  to  look  at  it. 

Q.     Would  you  relate  the  conversation? 

A.  He  came  by  and  sort  of  slapped  me  on  the 
back  and  then  he  said,  '^I  got  that  all  settled." 
Pie  said,  ''You  see,  I  know  how  to  settle  things 
of  that  kind." 

Q.     Did  he  say  what  he  was  referring  to? 

A.  Oh  yes,  he  was  referring  to  the  matter  of 
the  1941  return,  about  which  there  had  been  some 
question. 

Q.  You  say  you  had  been  requested  to  prepare 
some  figures  and  [77]  give  them  to  Mr.  Callahan? 

A.     Yes,  sir. 
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Q.  Did  you  prepare  some  figures  for  Mr.  Cal- 
lahan ? 

A.  I  didn't  prepare  them;  I  went  over  to  where 
he  was  working  and  took  twelve  cards — at  least 
they  turned  out  to  be  twelve,  but  there  may  have 
been  more  in  the  pile  that  he  had  dictated  and 
he  gave  me  certain  figures,  I  should  put  do\\iii  on 
the  12  cards  in  my  own  handwriting. 

Q.  At  the  time  you  started,  were  those  blank 
cards?  A.     Those  were  twelve  blank  cards. 

Q.  Mr.  Callahan  dictated  what  was  to  be  placed 
on  those  12  blarik  cards? 

A.  Yes,  and  the  two  figures  were  to  represent, 
as  I  recall  it,  total  take  for  every  month,  and 
expenses. 

Q.  Did  you  put  down  the  figures  which  Mr. 
Callahan   dictated  ? 

A.  I  put  down  the  figures  which  Mr.  Callahan 
requested  me  to. 

Q.  Did  those  figures  bear  any  relation  or  were 
they  reflected  in  the  cards  that  you  identified? 

A.    Very  decidedly  not. 

Mr.  Belli:    May  we  have  the  figures  themselves? 

The  Court:  AVhat  is  the  comparative  analysis 
that  is  being  made?  There  is  a  discordant  note 
in  my  mind. 

Mr.  Campbell:  The  witness  testified  that  he  was 
instructed  to  furnish  certain  figures  to  Mr.  Calla- 
han, and  I  am  simply  getting  a  description  of  the 
figures.  He  has  now  stated  that  [78]  Mr.  Callahan 
dictated  certain  figures  that  he  was  to  place  on 


United  States  of  America  93 

(Testimony  of  Julius  Krakauer.) 
twelve  cards.  I  asked  that  he  remit  whether  those 
figures   had  any  relation   or   were   a   reflection   of 
the   figures    related   on   the    Government    Exhibits 
and  which  he  has  identified  as  the  true  records. 

The  Court:    The  objection  is  overruled. 

Q.     You  have  a  recollection,  though,  do  youV 

A.  I  had  a  good  recollection  very  much.  I 
worked  with  figures  all  my  life  and  I  knew  they 
were  not   correct. 

Q.  When  the  figures  were  presented  by  Mr. 
Callahan,  you  made  a  mental  comparison,  did  you? 

A.     I  didn't  take  the  cards  and   compare  them. 

Q.  Did  you  have  a  definite  concept  in  your 
mind  ?  A.     Yes. 

Q.     How  long  could  you  retain  that  concept? 

A.  Pretty  well  for  some  time  now.  Having 
worked  with  figures  all  my  life.  Maybe  not  now, 
but  I  had  a  pretty  good  idea  then  of  what  the 
figures  were  from  month  to  month. 

The  Court:  You  may  examine  tlie  witness  if 
you  so  desire,  counsel,  on  this  point. 

Mr.  Belli:  I  can  either  do  that,  or  let  it  go 
until  the  end  of  the  cross-examination. 

The  Court:  I  would  not  want  a  comparison 
made,  counsel. 

Mr.  Campbell:  I  don't  intend  to  make  a  com- 
parison. This  was  a  preliminary  question  leading 
to  something  else.  [79] 

The  Court:  All  right,  we  will  overrule  the  ob- 
jection. 
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Mr.  Campbell:  Q.  You  would  say  that  they 
did  not —  A.     Decidedly  not. 

Mr.  Belli:  May  we  have  this  subject  to  a  motion 
described  by  the  court. 

The  Court:  Yes,  the  motion  is  deserved,  and  my 
ruling-  is  deserved. 

Mr.   Belli:     Thank  you. 

Mr.  Campbell:  Q.  What  were  some  of  those 
twelve  cards  when  you  last  saw  them? 

A.  At  Mr.  Callahan's  station  while  he  worked 
on  the  typewriter,  I  went  back  to  work. 

Q.     Have  you  ever  seen  them  since  that  time? 

A.     No,  I  have  not. 

Q.     Do  you  know  where  tlipy  are  at  this  tune? 

A.     I  have  no  knowledge  of  that. 

Q.     You   have    no    knowledge? 

A.     I  have  no  laiowledge,  no. 

Q.  You  say  that  subsequent  to  your  making  up 
of  those  cards  Mr.  Callahan  and  Mr.  Wild  came 
into  the  office  and  you  stated  that  he  was  elated. 
Is  that  correct?  A.     Yes. 

Q.  What  did  Mr.  Wild  say  to  you  on  that  oc- 
casion ? 

A.  That  he  had  the  matter  settled.  Wli ether 
he  stated  that  it  was  a  tax  matter,  I  wouldn't  want 
to  say.  It  is  too  long  ago.  [SO]  But  the  implication 
and  unpression  naturally  was — 

Mr.  Belli:     I  move  that  go  out. 

The  Court:  Whatever  implications  there  may  be 
is  a  matter  for  the  court  and  the  jury.  Just  state 
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the  facts  as  you  recall  them  without  any  editorial 

comments. 

Witness:    All  right,  sir. 

Mr.  Campbell:  Q.  Did  he  say  anything  else 
on  that  occasion? 

A.  Nothing  beyond  what  I  stated  in  answer  to 
your  previous  question  that  he  knew  how  to  fix 
up  such  matters,  or  words  to  that  effect. 

Q.  And  now,  coming  back  again,  Mr.  Krakauer, 
to  these  three  sets  of  cards,  U.  S.  Exhibits  7,  8, 
and  9,  which  you  have  identified  as  the  rec'ords 
kept  for  the  years  1941,  1942,  and  1943,  as  being 
the  Saturday  cards  with  the  weekly  accumulation, 
after  these  cards  were  made  up — first,  let  me  ask 
you  this:  Were  these  the  only  set  of  cards,  or  was 
there  more  than  one  set  of  cards  made? 

A.  There  was  more  than  one  set  of  the  day  to 
day  cards  made.  But  there  was  a  duplicate  of 
the  Saturday  or  weekly  statements  made  up  at  the 
request  of  Mr.  Wild  and  I  gave  him  one  every 
week. 

Q.     That  would  be  a  duplicate  of  the  cards  here? 

A.  A  duplicate  of  each  of  the  weekly  cards, 
yes. 

Q.  Does  that  include  the  entries  for  Saturday 
itself?   [81] 

A.     The  exact  duplicate  of  that,  yes. 

Q.  Is  this  the  original  card  with  the  original 
entries?  A.     Yes,  sir. 

Q.  So  that  it  was  a  copy  of  this  you  say  that 
was  made  up  for  Mr.  Wild. 
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A.     It  had  to  be,  sir. 

Q.     Not  what  it  had  to  be,  what  it  was? 

A.     Yes. 

Q.  And  you  say  that  those  were  given  to  Mr. 
Wild  weekly?  A.     Yes,   sir. 

Q.  Now,  on  or  about  the  time  you  left  Mr. 
AYild's  employ,  or  at  any  time  during  your  em- 
ployment there,  did  you  have  any  conversation  with 
Mr.  Wild  relative  to  the  disposition  of  these  cards? 
Answer  that  yes  or  no  if  you  will,  please. 

A.    Yes. 

Q.     When  was  that? 

A.  That  was  after — quite  a  little  w^hile — and 
when  I  say  "quite  a  little  while",  I  mean  perhaps 
a  month  or  more  after  the  settlement  that  w^as  men- 
tioned in  my  reply  to  the  question  when  he  and 
Callahan  came  in  together,  he  told  me  to  destroy 
all  the  cards  I  had.  I  had  soine  outside  of  these. 

Q.  When  you  say  "outside  of  these",  to  what 
are  you  referring? 

A.  In  other  words,  they  were  referring  to  1939, 
and  1940,  and  I  destroyed  them.  [82] 

Q.     They  were  referring  to  1939  and  1940? 

A.     Yes,  sir. 

Q.  What  did  he  tell  you?  What  cards  did  he 
tell  you  to  destroy? 

A.     He  told  me  to  destroy  all  the  cards. 

Q.     But  you  retained  these?  A.    Yes,  sir. 

Q.  As  I  understand  your  testimony,  when  you 
left  the  employment  of  Mr.  Wild,  you  took  these 
cards  with  you?  A.     Yes,  sir. 
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Q.  Did  you  have  any  conversation  at  the  time 
you  terminated  your  employment  with  Mr.  Wild 
as  to  the  termination  of  employment,  and  particu- 
larly with  reference  to  these  cards?  Answer  yes 
or  no.  A.     Yes. 

Q.  Do  you  recall  the  date  that  that  was  with 
reference  to  the  date  that  you  left?  You  say  that 
you  left  the  25th  of  September? 

A.     It  was  on  the  25th  of  September. 

Q.     1943?  A.     Yes. 

Q.    Who  was  present  at  that  time? 

A.  Mr.  Collard  and  an  old  friend  of  both  Mr. 
Wild  and  myself,  whose  name  I  cannot  at  the 
moment  recall,  but  I  can  identify  him  as  a  Spanish 
War  Veteran  from  my  home  towTi  in  Texas  who 
[83]  had  arthritis.  Mr.  Wild  told  Mr.  Collaid  to 
check  me  out. 

Q.     Just  state  what  was  said  at  the  time. 

A.  Mr.  Wild  told  Collard  to  check  me  out  and 
Collard  remained  there  to  do  so.  Wild  went  out 
of  the  door  leading  to  the  elevator. 

Q.  Now,  we  cannot  have  the  conversation  after 
Mr.  Wild  left.  Is  that  all? 

A.     No,  he  came  back,  however, 

Q.  All  right,  after  Mr.  Wild  came  back,  ^\^hat 
was  the  conversation? 

A.  He  said,  "Remember,  don't  you  endeavor  to 
do  me  harm  in  this  tax  matter  because  you  are 
into  this  as  deep  as  I  am." 

Q.  Was  it  as  a  result  of  that  conversation  that 
you  retained  these  cards? 
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A.  And  also  the  fact  that  I  had  regretted  and 
did  not  know  what  my  legal  and  criminal  cul- 
pability was  in  giving  those  cards  to  Mr,  Callahan, 
and  I  felt  I  was  justified  in  retaining  them  to 
protect  myself  in  case  of  necessity. 

Q.  When  you  say  or  refer  to  the  cards  which 
you  gave  to  Mr.  Callahan,  you  are  referring  to 
the  cards  which  you  previously  had  written  up  at 
his  dictation? 

A.     I  am  not  a  tax  expert  or  a  lawyer. 

Q.  But  when  you  say  ''twelve  cards"  you  are 
referring  to  the  twelve  cards  you  gave  to  Mr.  Cal- 
lahan ? 

A.  Yes,  sir,  I  refer  to  the  twelve  cards  that  I 
gave  to  [84]  Mr.  Callahan. 

Mr.  Campbell :    You  may  cross-examine. 

Cross  Examination 

Mr.  Belli:  What  did  you  call  it  around  the  book- 
ing establishment  at  that  time — toes? 

A.     Yes,  sir. 

Q.  That  was  more  or  less  a  term  of  endearment 
or  affection? 

A.  Yes,  adopted,  before  I  came  there,  apparent- 
ly, Mr.  Belli. 

Q.  You  were  held  in  esteem  and  quite  a  bit  of 
affection  over  a  period   of  years? 

A.  Yes,  sufficiently,  because  I  gave  him  a  very 
important  job  when  I  was  head  of  the  War  Com- 
munity in  El  Paso,  Texas. 

Q.    Where  did  you  first  know  him? 


United  States  of  America  99 

(Testimony  of  Julius  Krakauer.) 

A.  When  I  had  a  business  acquaintance  with 
him  when  he  was  in  El  Paso,  Texas. 

Q.     How  long  ago  would  you  say? 

A.     I  can't  guage  it  by  my  age — about  30  years. 

Q.  So  there  would  be  no  question  about  his 
honesty,  you  would  characterize  him  as  honest  in 
his  dealings  with  the  public  and  with  everyone 
else  as  far  as  you  know  ? 

A.     Exceptionally  honorable. 

Q.  You  add  "honorable"  to  my  description 
"honest*'. 

A.     There  isn't  much  distinction  there. 

Q.  By  the  way,  on  these  sleepers,  there  are  a 
couple  of  points  [85]  I  want  to  correct  you  on. 
May  I  refresh  your  memory  with  reference  to 
what  they  call  sleepers.  I  think  you  said  that  there 
was  nothing  dishonest  in  the  way  they  were  hand- 
led, that  people  would  not  come  in  to  pick  up 
their  bets  they  had  won,  and  that  money  would 
then  go  to  Julius?  A.     Yes. 

Q.  Don't  you  recall  he  divided  that  amongst 
the  help  there? 

A.  Mr.  Belli,  that  was  supposed  to  be  the  habit, 
but,  except  for  handouts,  now  and  then,  it  was  not 
definitely  divided  fifty-fifty. 

Mr.  Campbell:  Will  you  keep  your  hand  down, 
Mr.  Krakauer,  please? 

A.  Thank  you,  Tom,  I  have  a  bad  habit  of 
that.  I'm  glad  you  called  my  attention  to  it. 

Mr.  Belli:  Q.  But  there  was  some  division  of 
the  sleepers? 


100  Julius  Wild  vs. 

(Testimony  of  Julius  Krakauer.) 

A.  Besides  the  bonus  on  the  profits,  he  would 
give  a  handout,  but  not  on  a  fifty-fifty  basis. 

Q.  Weren't  you  there  on  a  lot  of  occasions  when 
people  would  give  a  number,  and  say,  585,  and  the 
bet  would  be  on  585,  and  they  would  come  in  and 
swear  they  had  said  685,  and  that  685  had  won  the 
race,  and  Julius  would  not  argue,  but  would  pay? 

A.     Yes,  he  was  very  liberal  that  way,  also,  sir. 

Q.  As  a  matter  of  fact,  didn't  he  have  a  rule 
that  the  customer  [86]  was  right  three  times  before 
he  would  forbid  him  from  coming  back  and  bet- 
ting ? 

A.  That's  correct.  In  fact  I  might  say  that  his 
reputation  was  very  good  in  that  respect. 

Q.  Julius  was  "in  hock"  quite  a  bit,  to  use 
the  vernacular  of  the  trade?  Didn't  he  have  to  go 
down  and  pawn  quite  frequently? 

Mr.  Campbell:    Just  a  minute,  if  he  knows — 

The  Witness:    I  do  know,  sir. 

Mr.  Belli.  Q.  It  was  common  knowledge,  wasn't 
it? 

A.  Yes,  it  was  common  knowledge,  because  I 
to  Maxferd's  on  two  or  three  occasions.  I  might 
say,  sir,  I  don't  know  whether  it  is  something  you 
don't  want,  but  I  did  that — 

Q.  I  will  try  and  stop  you  if  I  don't  want  it. 
Well,  in  any  event,  if  Julius  had  his  ups  and 
downs  during  the  time  you  were  there  financially 
as  reflected  at  least  in  the  times  that  he  went  to 
Maxferd's  to  borrow?  A.     Yes. 
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Q.  Do  you  know  how  much  he  had  to  go  and 
borrow  there  at  different  times? 

Mr.  Campbell:  I  object  to  the  question  in  that 
form. 

The  Court:     How  much  he  had  to  borrow'^ 

Mr.  Campbell:    It  seems  a  fact  not  in  evidence. 

The  Court:    You  might  reframe  the  question. 

Mr.  Belli:  Q.  How  much  did  he  borrow  then 
at  different  [87  times,  do  you  know? 

A.  I  picked  up  a  ring  one  time  for  him.  I  think 
I  took  2,000,  but  I  don't  want  to  be  too  certain 
about  that  because  it  was  too  long  ago.  I  think  it 
was  $2,000.  It  might  have  been  $1,500. 

Q.  As  a  matter  of  fact,  if  you  will  pardon  me 
for  going  into  this,  he  borrowed  $3,000  from  you, 
Mr.  Krakauer,  on  one  occasion? 

A.  Well,  Mr.  Wild — let  me  see,  before  I  went 
to  work  for  him,  he  was  indebted  to  me,  and  daring 
the  entire  years  I  worked  for  him,  I  don't  think 
there  was  one  day  hardly,  except  the  seven  months 
before  I  severed  my  relations  with  him,  when  I  felt 
that  our  relations  were  deteriorating,  that  he  did 
not  owe  me — sometimes  on  the  scratch  of  the  pen 
and  sometimes  in  the  open. 

Q.  Was  he  a  pretty  sloppy  man  about  paying 
it  back,  or  how? 

A.  Sometimes,  if  things  were  going  well,  he 
would  pay  me  back  and  then  borrow  it  right  back 
and  pay  me  back  and  so  on  and  so  forth. 

Q.     This  was  over  a  period  of  how  many  years? 

A.    During  the  entire  time  I  was  there  except 
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the  seven  months  I  speak  of  where  I  thought  ]  'd 
better   not    let   the    situation    continue   because    it 
might  become  unpleasant. 

Q.  At  least,  it  covered  the  period  of  time  in 
which  the  indictment  covers?  [88] 

A.  Yes,  except  the  seven  months  before — fake 
September  25  and  subtract  about  seven  months  and 
you  will  have  the  right  period. 

Q.  And  at  least  during  those  periods,  subtract- 
ing the  six  and  seven  months  period,  you  sa,y  out- 
side of  that  period  in  1941,  1942,  and  1943,  Julius 
was  borrowing  from  you  off  and  on  during  all  that 
time? 

A.  Yes,  sir,  money  I  had  saved,  and  I  was  very 
glad  to  give  him  it.  I  make  no  denial  of  this.  He 
and  I  were  quite  friendly. 

Q.  If  you  will  pardon  me  again  on  a  personal 
matter,  when  you  came  out  here  you  oii]y  had 
about  $900,  Mr.  Krakauer— $500  or  $900? 

A.     Less  than  that. 

Q.     Less  than  that?  A.     Yes,  less  than  that. 

Q.     How  much?  Can  you  state  how^  much  less? 

Mr.   Campbell:     Objection  to  as   immaterial. 

The   Court :     Overruled. 

Mr.  Belli:  I  assure  your  Honor  T  will  connect 
it  up  in  all  sincerity. 

Q.     About  how  much? 

A.     $721,  to  be  exact. 
'     Q.     And  that  was  when?  A.     1932.   [89] 

■     Q.     When  did  you  loan  hun  the  $3,000? 

A.    Well,  Mr.   Belli,   the  first  money  I   loaned 
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was  without  his  knowledge,  really.  He  was  in  Can- 
ada running"  his  horses  and  Mr.  Hughes  and  a 
boy  by  the  name  of  Al,  who  was  the  doorkeeper, 
a  nephew  of  his  by  the  name  of  Ijaw^renee,  were 
running  the  book  and  it  was  not  doing  very  well. 

Q.     This   was   what  year? 

A.  About,  let  us  say,  1933  or  1934.  I  didn't 
know  Jules  was  here.  I  knew  he  was  here,  but 
didn't  even  think  about  it,  and  happened  to  run 
into  his  place  by  chance.  That  is  how  we  renewed 
our  friendship. 

Q.    You  started  working  for  him  when? 

A.     In  1936. 

Mr.  Campbell:    Just  a  minute,  let  us  finish — 

Mr.  Belli:     I  am  sorry.  Go  ahead. 

The  Witness:  The  book  was  not  doing  so  well 
and  I  realized  it,  being  a  business  man.  I  have 
saved  the  $721  and  I  had  come  here  and  I  had 
been  in  the  chips  and  out  of  them  and  I  began  to 
save,  as  I  always  did — and  I  might  say,  I  am  not 
wealthy  today  nor  am  I  broke  by  a  long  shot.  But 
I  began  saving  money  and  these  boys  got  them- 
selves pretty  badly  tied  up  in  a  financial  matter 
and  I  phoned  Mrs.  Wild  about  the  situation  and 
told  her  what  it  was  and  she  came  over  and  sat 
around  for  a  few  days  trying  to  straighten  it  out, 
but  she  could  not,  and  showed  no  disposition  to  put 
up  [90]  any  money.  I  knew  Jules  for  a  long  time 
and  we  had  w^orked  together  in  the  War  Com- 
munity Center  and  I  did  not  want  to  see  that 
thing  go  to  pot  and  I  loaned  the  boys  $400,  which 
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was  a  good  portion  of  what  I  had.  When  Jules 

came  back  he  gave  me  half,  I  thmk.  and  the  rest 

when  he  returned.  But  I  didn't  go  to  work  for 

him  until  quite  some  time  after  that,  I  think  in 

1936. 

Q.  After  you  went  to  work  for  him,  you  did 
not  do  any  other  work  other  than  for  Julius. 

A.     That's  right. 

Q.     And  he  paid  you  $10  a  day? 

A.  I  think  we  were  on  a  six  basis,  then  eight, 
and  then  ten  dollars.  It  ended  at  ten,  but  I  don't 
know  just  when  it  began,  sir. 

Q.     When  was  it  you  loaned  him  the  $3,000? 

A.  Mr.  Belli,  I  loaned  him  off  and  on  many  a 
time.  I  will  say  at  one  time  had  all  of  but  $1,000 
of  ray  bank  roll,  w^hen  Seabiscuit  won  the  Santa 
Anita  Derby,  because  the  nis^ht  before.  Friday 
night,  he  had  to  cover  all  the  money.  He  had  to 
pay  off,  because  it  is  one  of  the  canons  of  the  trade 
to  be  able  to  pay. 

Q.     How  much  was  your  bank  account? 

A.  I  once  showed  him — there  was  $8,000,  and  I 
had  showed  him  I  had  him  on  the  scratch  of  a  pen 
for  about  $7,000,  and  if  something  happened  when 
he  drove  up  from  Santa  Anita,  I  [91]  think  1 
would  have  had  a  tough  time  collecting  that  from 
his  estate. 

Q.  About  being  a  follower  of  the  horses,  on 
this  Seabiscuit  episode  that  you  speak  of,  when 
w^as  that? 

A.     1940,  when  Seabiscuit  won  the  Santa  Anita 
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Derby,   in   March — I   think  it  was  the   21st   they 
won  it.  It  is  1940,  the  Santa  Anita  Derby,  an j way. 
Seabiscuit  won  when  nobody  thought  he  would  even 
go  to  the  post. 

Q.  And  your  bank  roll  had  gone  up  to  about 
$8,000  in  1940?  A.     Yes. 

Q.  What  was  your  bankroll  when  you  lent  Jul- 
ius"? A.     I  don't  think  I  will  tell  you. 

Mr.  Campbell:    We  object  to  that  as  immaterial. 

The  Court:     Objection  sustained. 

Mr.  Belli:  May  we  approach  the  bench  on  that? 
I  assume  your  Honor  it  is  vitally  material,  for 
otherwise  I  would  not  ask  it. 

The  Court:  Then  you  will  assure  me  you  will 
demonstrate  the  materiality. 

Mr.  Belli:    Yes,  I  do,  Judge. 

Mr.  Campbell:  I  think  that  should  be  done 
outside  the  presence  of  the  jury.  The  witness  ap- 
parently has  some  reluctance  that  should  be  pro- 
tected in  his  own  financial  affairs,  and  it  has  no 
materiality  here. 

The  Court:  Let  us  discuss  it  at  the  recess  time. 
Pass  [92]  that  and  we  will  discuss  it  later  at 
the  recess  period. 

Mr.  Belli:    Yes,  your  Honor. 

Q.  As  a  matter  of  fact,  when  you  were  work- 
ing for  Julius  for  this  $10  a  day  you  were  betting 
too,  weren't  you?  A.    Yes,  a  little. 

Q.  Julius  had  quite  a  few  argmnents  with  you, 
didn't  he,  that  he  didn't  want  you  to  bet? 
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A.  In  the  book,  and  a  rule  that  I  never  vio- 
lated, but  maybe  the  others  emploved  by  him  did — 
in  the  book. 

Q.  And  many  of  his  other  employees  did,  did 
they? 

A.  Many  of  his  other  employees  bet  in  his  book. 
Many  bookies  don't  allow  their  employees  to  bet 
in  their  book,  and  I  never  violated  a  rule  when  I 
work  for  a  man.  I  always  followed  his  instructions. 

Q.  You  w^ould  go  outside  and  bet  in  some  other 
book?  A.     Yes,   but  in  a   very  small   way. 

Q.  By  the  way,  you  left  there,  you  agree,  on  a 
Saturday?  I  think  I  might  have  a  piece  of  paper 
here  that  would  refresh  your  memory,  anyhow,  it 
was   September  of  what  year? 

A.     When  I  left  him? 

Q.     When  you  left  Julius. 

A.     The  25th  of  September,  1943. 

Q.  And  you  had  a  conversation  with  someone 
whose   name   begins   wdth   ''C". 

A.     Clarence  Collard.   [93] 

Q.  You  told  Mr.  Collard  you  were  going  to 
take  the  paper  so  he  told  you  you  could  n(»t? 

A.  No,  I  told  him  I  was,  and  I  told  him  why, 
that  they  were  in  connection  with  these  cards,  nnd 
Clarence  was  embarrassed  and  trusted  me.  We 
were  good  friends.  But  I  told  him  T  wanted  him 
to  know  this,  and  he  said  he  trusted  me. 

Q.  He  had  told  you,  as  I  understand  it.  that 
it  was  all  right  to  take  some  of  ihe^e  things. 

A.  He  did  not  object  to  it  when  I  explained 
why  I  was  taking  them.  Although  I  can  say — 
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Q.  As  a  matter  of  fact,  Mr.  Krakauer,  w^ien 
you  left  Julius  there  was  quite  a  stormy  session, 
wasn't  there? 

A.  Yes,  if  you  want  to  call  it  that  in  view  of  the 
past  pleasant  relations. 

Q.  Wasn't  there  a  question  of  your  taking  some 
money  from  Julius? 

A.  Yes  sir,  that  is  the  reason  I  left,  because 
he  had  done  or  made  similar  accusations  to  others 
and  I  made  up  my  mind  the  first  time  he  did  it  to 
me,  I  was  not  going  to  be  there  any  lons:er. 

Q.     How  much  did  he  accuse  you  of  taking? 

A.     Oh,  I  don't  know,  it  was — 

Q.     Roughly— 

Mr.  Campbell :    Let  him  finish. 

Mr.  Belli:    I  am  sorry,  go  ahead.  [94] 

The  Witness:  It  was  mostly  concerned  with  his 
proposed  sleepers. 

Q.  Roughly,  how  much  did  he  tell  you  he 
thought  you  had  stolen  from  him? 

A.  I  don't  know,  but  any  sum  he  had  men- 
tioned would  have  made  me  take  the  same  action. 

Q.    Was  it  $5.00,  or  more  or  less? 

A.  I  was  holding  a  good  position,  and  could 
have  made  a  bond  at  that  time  there,  or  any  time, 
and  have  made  bonds. 

Q.  Give  us  the  conversation  when  you  left 
there  and  Julius  accused  you  of  stealing?  What  did 
he  tell  you? 

A.  He  said  the  difference  between  the  amount 
of  sleepers  that  were  being  turned   over  to  him 
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at  this  time  as  compared  with  a  few  months  ago — 
1  don't  know,  a  week  or  a  month  ago.  were  smaller. 
I  called  his  attention  to  the  fact  that  he  had  for- 
gotten that  I  had  suggested  to  him  as  good  busi- 
ness policy,  being  a  business  man,  that  every  now 
and  then  we  collect  some  of  our  better  bettors  and 
say,  "Here,  Jo,  Jim,  or  John,  here  is  a  bet  you 
made  that  you  don't  know^  you  won  and  here  is  the 
money."  I  did  that  many  times  sii*.  I  called  his 
attention  to  that  and  he  still  persisted  that  there 
was  no  dishonesty  and  I  said,  "I  am  quitting  to- 
night. ' ' 

Q.  From  whom  else  did  you  hear  that  he  ac- 
cused you  of  dishonesty*?  A.     I  don't  know. 

Q.     You  have  no  animosity  toward  Julius? 

A.     I  bear  him  no  ill  will. 

Q.     You  bear  him  no  ill  will? 

A.  No,  except  I  wouldn't  have  liked  anybody 
to  make  that  accusation.  I  have  a  pretty  fair  repu- 
tation in  the  world,  I  think. 

Q.  By  the  way,  you  are  what  is  called  the 
informer  in  this  case  aren't  you? 

A.  I  don't  know  whether  you  will  call  it  that 
or  not.  I  don't  know  anything  about  that. 

Q.  Well,  whatever  we  call  it,  it  makes  no  differ- 
ence, and  I  will  withdraw  that.  Are  you  familiar 
with  the  percentage  you  would  get  if  there  would 
be  a  fine  or  recovery  here? 

Mr.  Campbell:  Just  a  minute,  that  is  objected 
to,  as  incompetent  and  out  of  place. 

The  Court:     Objection  overruled. 
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The  Witness:    I  know  nothing  about  that. 

Mr.  Belli:     Q.     You  know  nothing  about  that? 

A.     I  know  nothing  about  that. 

Q.  You  don't  know  that  you  would  recover  ten 
to  twenty  percent  for  informing? 

Mr.  Campbell:  There  is  nothing  showing  that 
this  man  knows  anything  about  that. 

The    Court:     Objection   sustained. 

Mr.  Belli:  Let  us  get  into  that,  then,  a  little 
further.  [96]  When  you  left  Julius,  there  was  a 
big  fight  there? 

A.  I  wouldn't  call  it  that,  sir.  He  had  made 
the  statement  earlier  in  the  day,  or  the  night  be- 
fore, I  do  not  remember  which,  as  to  his  position 
in  this  matter  about  the  sleepers,  and  the  next 
afternoon,  just  before  closed,  he  said,  '^Turn  those 
sleepers  over  to  Collard,"  intimating  I  was  still 
to  work  there,  and  I  had  explained  the  conversa- 
tion we  had,  and  how  we  had  handled  it,  and 
showed  him  in  my  record  the  number  of  bets  I 
turned  over  voluntarily  to  people  as  a  matter  of 
good  will.  He  still  persisted  in  it,  and  of  course 
wouldn't  turn  these  sleepers  over  to  Mr.  Collard 
and  continue  to  work  in  my  regular  position.  There 
was  not  any  big  row,  as  you  seem  to  indicate. 

Q.  Before  I  forget,  Mrs.  Wild  was  asked  to 
put  up  money  and  she  demurred,  she  didn't  do  it. 

A.     She  didn't  do  it. 

Q.     She  had  the  cash  in  the  safety  deposit  box? 

A.     I  don't  know  anything  about  that. 

Q.    What  was  the  conversation  with  refeience 
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to  it?  A.     I  called  her  up — 

Mr.  Campbell:  Just  a  mimite,  that  is  objected 
to  as  incompetent,  irrelevant,  and  immaterial  and 
having  no  bearing  on  the  issue  here.  [97] 

The  Court:    Sustained. 

Mr.  Belli:  I  am  going  to  show  the  source  of 
funds  in  the  whole  audit,  your  Honor.  May  we 
hold  that  also  in  abeyance? 

The  Court:  Yes,  we  might  discuss  that  phase 
of  it  also.  I  intend  to  allow  you  considerable  lati- 
tude in  the  examination  of  this  witness,  counsel, 
and  I  will  reserve  ruling  on  that. 

Mr.  Belli:  Q.  Getting  back  to  these  cards,  why 
was  it  you  took  them? 

A.  After  I  began  to  consider  the  possibility 
that  I  was  in  effect  what  he  finally  told  me  1  was 
— mixed  up  in  this  tax  matter  as  much  as  he  was 
— I  am  sorry  I  gave  those  cards  to  Mr.  Callahan. 
I  don't  mind  telling  you  that.  I  was  sorry  I  did 
that  and  I  wish  today  I  had  not. 

Q.  But  on  these  cards  here,  you  made  up  your 
mind  to  take  those  before  you  left  there,  didn't 
you? 

A.  They  were  there  all  the  time.  If  Mr.  Wild 
had  any  desire  to  get  ahold  of  and  destroy  them, 
he  could  have. 

Q.     He  could  have  ? 

A.     Yes,  sir,  they  were  there  in  the  drawer. 
(Document    shown    by    Mr.    Belli    to    Mr. 
Campbell.) 

The  Witness:    I  mean,  before  I  went — 
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Mr.  Belli:  Just  a  minute.  Let  us  proceed  by 
question   and   answer. 

Q.     Is  that  your  signature  there,  Mr.  Krakauer? 

A.     Yes.  [98] 

Q.     Is   that   Julius'   signature? 

A.     Yes,  I  believe  it  is. 

Q.  Was  Julius  drinking  quite  a  bit  in  this  per- 
iod of  tune? 

Mr.   Campbell:     Objected  to  as  immaterial. 

The  Court:     Objection  overruled. 

The  Witness:  A.  Just  before  that  I  think  he 
was. 

Mr.  Cami:>bell:  Q.  AVill  you  keep  your  voice  up, 
Mr.  Krakauer? 

A.  Just  before  that  I  think  he  was,  but  I  am 
not  sure  of  the  dates.  He  periodically  did  drink. 

Mr.  Belli:  Q.  He  periodically  used  to  go  on 
some  good  ones,  didn't  he?  A.     Yes,  sir. 

Q.  And  they  would  last  over  quite  a  period  of 
time?  A.    Y"es,  they  would. 

Q.  And  when  he  would  go  on  these  good  ones, 
who  would  sort  of  run  the  business'? 

A.  I  was  usually  called  upon  to  take  care  of 
the  finances  for  him  and  then  I  would  tell  him 
about  it  and  we  would  arrange  the  matters  alone. 

Q.  And  by  going  on  a  good  one.  that  would  ex- 
tend on  how  many  weeks? 

A.  Xot  over  two  or  three  weeks.  Some  of  them 
didn't  last  that  long,  but  I  have  seen  him  on  a 
three-week  bender,  I  believe. 

Q.  Wliere  would  he  go  on  those  benders— out 
of  town?  [99] 
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A.  No,  unfortunately  he  would  stay  around  the 
place. 

Q.  Was  he  intoxicated  when  he  signed  this,  do 
you  recall? 

A.  I  don't  know;  I  don't  think  so.  His  signa- 
ture is  rather  shaky.  It  always  has  been. 

Mr.  Belli:  We  offer  this  in  evidence  as  our 
tirst   exhibit   in   order. 

Mr.   Campbell:     No  objection. 

The  Court:  One  moment.  Is  that  offered  in 
evidence  ? 

Mr.  Belli:    Yes,  your  Honor. 

The  Court:    No  objection? 

Mr.  Campbell:    No  objection,  no,  your  Honor. 

The  Court:  It  may  be  marked  as  Defendant's 
Exhibit  A. 

(Document  dated  September  29,  1943  signed 
by  Julius  Krakauer  and  Julius  Wild  was 
thereupon  marked  Defendant's  Exhibit  A.) 

Mr.  Belli:  (Reading)  "San  Francisco,  Califor- 
nia, September  29,  1943. 

"To  whom  it  may  concern:" 

This  is  signed  by  you,  Mr.  Krakauer,  and  ap- 
parently I  can  not  make  it  out,  but  it  looks  like 
Julius  Wild. 

Mr.  Campbell:  I  will  stipulate  it  is  his  signa- 
ture. 

Mr.  Belli:  (Reading)  "This  is  to  certify  that 
the  parties  whose  names  are  affixed  hereto,  do  af- 
firm that  the  following  is  a  correct  statement: 

"I,  Julius  Wild,  do  certify  that  I  have  paid 
Julius  [100]  Krakauer  all  monies  due  and  owing, 
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either  as  salaiy  or  loan,  and  that  I  have  received 

from  Julius  Krakauer  all  keys,  records,  aocoiints, 

chattels  or  other  materials  to  the  best  of  mv  knowl- 

edge. 

"I,  Julius  Krakauer,  do  certify  I  have  received 
from  Julius  Wild  all  monies  due  and  owing  either 
as  salary  or  loan  and  I  have  turned  over  to  him 
all  records,  chattels  and  other  materials  that  be- 
long to  him  that  were  in  my  possession,'^  and  then 
tlie  signatures. 

Q.  At  that  tune  you  had  purloined  or  taken, 
if  you  prefer,  these  cards  ? 

A.     May  I  say  to  you — ? 

Q.  You  may  say  anything  you  want.  We  have 
i](»  restrictions. 

A.  At  that  time  Mr.  Callahan  said  that  he 
wanted  to  see  me  and  I  told  him  I  would  see  him 
at  the  Day  and  Night  Bank  after  opening  where 
I  had  to  go  anyway,  and  I  signed  that  statement 
in  the  bank. 

Q.     You  did  not  read  it? 

A.  I  did  it,  and  I  told  Mr.  Callahan  I  excepted 
s])ecifically  the  records  that  referred  to  the  cards 
I  had  given  him  and  stated  to  Clarence  Collard  on 
Saturday  when   I  left  that   I  was  keeping  them. 

Q.  You  have  a  distinct  recollection  of  telling 
Mr.  Callahan  when  you  signed  this  statement  on 
September  29,  1943  that  you  were  excepting  there- 
from these  cards  which  are  now  Government  [101] 
Exhibit  8,  9  and  7,  is  that  right? 

A.  Yes,  and  I  told  him  why,  and  furthermore, 
Mr.   Callahan   told  me   then   as   he   has   told   me 
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many  times  since  that  I  must  remember  that  he 
was  making  out  Mr.  Wild's  tax  returns  and  in- 
structions from  Mr.  Wild. 

Q.  Which  bank  was  that  that  this  conversation 
took  place  in? 

A.  In  the  Day  and  Night  Bank,  which  was  just 
the  meeting  place.  It  had  no  bearing  on  it. 

Q.     How  did  you  happen  to  meet  Callahan  *? 

A.  I  was  going  down  there  anyway  and  he  said 
that  he  wanted  to  see  me. 

Q.    That  was  after — 

A.     That  was  after  September  25. 

Q.    Was  it  after  Mr.  Wild  fired  you? 

A.  It  was  Saturday  night,  September  25.  It  may 
have  been  Monday  or  it  may  have  been  Tuesday. 

Q.     But  it  was  after  Mr.  Wild  fired  you? 

A.  I  don't  know  whether  that  is  dated  or  not. 
Is  it  dated? 

Q.  Do  you  recall  the  episode  at  the  bank  bemg 
after  Mr.  Wild  fired  you? 

Mr.  Campbell:  I  object  to  the  question  as  as- 
suming a  fact  not  in  evidence,  that  he  was  fired? 

Mr.  Belli:  Q.  Well,  weren't  you  fired,  Mr. 
Krakauer?  A.     No,  I  was  not. 

Q.     You  quit?  [102] 

A.  Yes,  because  Mr.  Wild  would  have  let  me 
go  on  working  if  I  had  taken  those  sleepers  over 
to  Mr.  Collard.  There  was  no  question  about  that 
and  the  others  in  the  office  knew  that.  I  wouldn't 
work  under   those   conditions. 
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Q.  What  did  you  take  these  cards  in,  a  shoe- 
box,  or  what? 

A.  Those  cards  for  a  long  time  were  kept  in 
a  locked  box  to  which  he  had  one  key,  in  a  l)ox 
which  he  wanted  to  keep  things  in>  So  he  must 
have  been  satisfied  with  them. 

Q.  When  you  first  started  to  work  with  .lulius 
and  set  up  this  system  of  cards  here,  whose  idea 
was  it,  by  the  way,  to  set  up  a  card  system? 

A.  I  told  Mr.  Wild  if  I  was  to  handle  the  money 
and  be  responsible  for  it  I  w^anted  some  way  of 
keeping  track  of  it  and  protecting  myself  and 
him  too. 

Q.  Did  you  keep  your  own  records  the  same 
way  as  this  in  that  place  of  business? 

A.    What? 

Q.  Did  you  keep  your  own  records  the  same 
way  as  this  in  that  place  of  business? 

A.  Mr.  Belli,  I  can  tell  you  any  one  day,  each 
evening,  exactly  how  I  stand  in  this  world.  That 
has  been  my  habit  all  my  life.  Of  course,  I  had 
an  expensive  business  at  one  time  where  that  was 
not  true,  but  in  my  personal  affairs  T  can  tell  you 
at  the  end  of  every  day. 

Q.  I  can  not  ask  you  that  imtil  after  the  re- 
cess.  [103]  A.     I  understand. 

Q.  With  reference  to  the  figures  on  the  cards, 
you  compared  the  figures  you  had  with  the  figures 
Mr.  Callahan  had,  and  can  you  tell  us  what  the 
absolute  figures  were  on  those  cards? 

A.     I  don't  know. 
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Q.  You  recall  a  moment  ago  when  I  objected 
on  direct  examination  that  there  were  some  figures 
Mr.  Callahan  had  produced  and  you  said  decidedly 
that  those  were  not  in  conformity  with  the  con- 
clusions on  your  figures,  A.    Yes. 

Q.  Could  you  tell  us  what  the  figures  were  that 
Mr.  Callahan  had  produced? 

A.  I  don't  know.  He  just  called  them  off.  There 
were  two  sets  of  figures  on  each  card  as  I  remem- 
ber. He  called  them  off.  I  have  no  way  of  telling 
where  he  got  them  or  where  they  came  from. 

Q.  No,  we  are  not  concerned  with  where  they 
came  from  or  where  he  got  them.  But  you  have 
no  idea  now  what  they  w^ere.  A.    No. 

Q.  But  you  have  a  distinct  recollection  that 
did  not  compare  with  the  set  of  figures  that  you 
have? 

A.  I  will  tell  you  why,  because  Mr.  CalJahan 
said  they  did  not. 

Q.  Then,  it  is  what  Mr.  Callahan  said  and  not 
what  you  recollect.   [104] 

A.  I  don't  mind  telling  you  that  I  was  rather 
amused  about  the  whole  proceeding  and  told  him, 
and  he  said,  "Never  mind,  I  am  doing  just  what 
I  am  told,"  and  I  told  him  that  those  figures  were 
not — ^he  said,  well,  "Put  them  down,  they  have  to 
be  in  your  handwriting." 

Q.  You  say  you  told  him  those  figures  were  not 
— were  not  what?  What  were  they? 

A.  They  were  supposed  to  be  the  t^ke  for  every 
month.  There  were  tw^elve  cards  and  this  was  for 
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a  year,  and  this  was  for  the  take  and  expenses.  As 
I  remember,  there  were  only  two  sets  of  figures 
on  each  card. 

Q.  Do  you  have  any  recollection  of  what  they 
were  ?  A.     No. 

Q.  How  could  you  tell  Mr.  Callahan  they  were 
not  correct  if  you  don't  recall  what  they  were? 

A.  Because  I  kept  these  other  figures  every 
day  and  I  had  a  pretty  good  idea  when  I  keep 
them,  that  here  is  a  man  that  brings  you  an  en- 
tirely new  set  of  figures  and  you  know  pretty  well 
whether  they  are  in  line  or  not.  And  that  is  for 
a  month,  mind  you,  and  T  knew  pretty  well  the 
take  every  month,  and  I  knew  that  was  not  cor- 
rect. 

Q.    I  thought  these  were  composite — 

A.  No,  they  represented  the  total  figure  of  each 
month  for  the  year  1941. 

Q.     It  was  the  total,  then?  [105] 

A.     Yes,  for  each  month  take  and  expenses. 

Q.  You  can  not  give  us  an  idea  of  what  the 
total  was? 

A.  I  don't  undertake  to,  sir,  because  I  am  tell- 
ing you  how  they  were  produced,  out  of  thin  air. 

Q.     Did  you  see  the  total? 

A.  He  made  me  write  them.  He  said  they  had 
to  be  in  my  writing. 

Q.  I  see.  Now  we  have  them  in  your  hand- 
writing. A.     Yes. 

Q.     And  you  did  see  them? 

A.    Yes,  on  his  vacation  I  put  them  down. 
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Q.     In  your  hand^vl4ting  ? 

A.     Yes,  they  had  to  be  in  my  handwriting. 

Q.  And  you  haven't  any  recollection  whatever 
what  the  final  single  figure  was? 

A.  On  each  month  I  don't  undertake  to  re- 
member. 

Q.     There  is  no  final  figure? 

A.     Xo,  I  wish  I  kept  a  copy  of  them,  naturally. 

Q.     Why? 

A.  Because  I  would  he  able  to  answer  your  ques- 
tions far  better  than  I  am  doing. 

Mr.  Campbell:     Don't  volunteer  statements. 

The   Witness:     Of   course,   sir. 

Mr.  Campbell:  Confine  yourself  to  the  ques- 
tions which  are  asked  you  by  counsel.  [106] 

The  Witness:     I  am  sorry,  sir. 

Mr.  Belli:  Q.  What  sort  of  records  did  you 
keep  besides  these? 

A.  None  except  the  record  of  the  sleepers.  That 
is  all. 

Q.  Do  you  think  you  could  prove  what  with 
these  records  here? 

Mr.  Campbell:  Objected  to  as  incompetent  and 
immaterial. 

The  Court:     Objection  overruled. 

The  Witness:  A:  I  kept  those  because  Mr. 
Wild  wanted  to  know  what  his  business  was  doing 
month  to  month. 

Mr.  Belli:  I  mean,  when  you  told  Julius  you 
had  given  all  of  the  records  back  to  him  and  kept 
these,  what  were  you  intending  to  keep  these  for, 
to  prove  what? 
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A.  To  protect  myself  against  the  possibility  of 
being  currentl}^  involved  as  he  indicated  I  might  be. 

Q.  How  long  after  the  date  of  September  29, 
did  you  go  to  the  Internal  Revenue  Department 
with  respect  to  these  cards,  mth  these  cards? 

Mr.  Campbell :  Just  a  minute.  That  is  objected 
to  as  assuming  he  went  to  the  Internal  Revenue 
Department. 

The   Court:     Objection  overruled. 

The  Witness:     I  don't  know. 

Mr.  Belli:  Q.  Did  you  go  to  the  Internal  Reve- 
nue Department,  so  we  will  have  that? 

A.  I  think  it  must  have  been,  oh,  quite  some 
time  after — I  don't  know,  sir.   [107] 

Q.  x\nd  3^ou  at  that  time  had  a  deep  feeling  for 
friendship  for  Julius! 

A.     I  don't  mind  telling  you,  sir — 

Q.     And  I  don't  mind  hearing  you. 

A.  — that  it  was  not  a  question  of  friendship 
ill  that  case:  but  I  never  did  feel  in  view  of  the 
amounts  of  money  that  I  turned  over  to  Julius  and 
kept  the  books  for  him,  that  he  had  paid  his  just 
share  of  taxes,  in  fact,  less  taxes  than  I  did  per- 
sonally, especially  as  we  were  then  engaged  in  a 
war  effort  in  which  I  had  two  sons. 

Q.  AVhen  did  this  great  feeling  of  righteousness 
strike  you,  after  Julius  accused  you  of  stealing? 

A.  It  was  before  that  period.  I  kept  them  for 
my  own  protection  in  case  I  was  implicated. 

Q.  Did  you  ever  go  to  Julius  to  tell  him  that 
you  were  disturbed  and  that  you  could  not  sleep 
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uights  because  of  the  war  effort,  and  he  not  paying 

his  just  share  of  taxes.  A.     No,  I  did  not. 

0.  When  did  that  smite  you  so  that  you  took 
or  purloined  these  cards? 

A.  After  the  fight.  I  don^t  admit  that  I  pur- 
loined them. 

Q.  Well,  let  us  say,  took  them;  did  this  feeling 
about  his  dereliction  in  payment  of  taxes  strike 
you  prior  to  the  fight? 

A.  Yes,  I  told  him  at  the  time  that  he  came  to 
me  that  first  [108]  day  that  he  would  have  a  lot  of 
explaining  to  do. 

Q.     What  did  you  tell  him  to  do  at  that  time? 

A.     I  didn't  tell  him  to  do  anything. 

Q.  About  the  war  effort,  and  so  forth,  did  you 
say  something  about  that  then? 

A.  Yes,  I  once  told  him  that  my  contributions 
to  the  Red  Cross  and  other  charitable  efforts  in 
those  days  were  more  than  his.  That  is  when  we 
had  another  little  row. 

Q.     How  much  were  his? 

A.     I  have  a  pretty  good  idea. 

Q.  AVell,  mil  you  be  charitable  enough  to  tell 
us?  A.     I  don't  know  exactly. 

Q.     Why,  Mr.  Krakauer,  you  must  know. 

Mr.  Campbell:     Let  him  finish  his  answer. 

A.  But  I  know  mine  were  in  excess,  because  I 
had  told  him  one  day,  and  mine  were  in  excess. 

Q.     You  have  no  idea  what  his  were? 

A.    I  think  they  were  around  $50,  perhaps. 

Q.     $50  what? 
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A.     This  happened  to  be  Red  Cross. 

Q.     Yes,  but  what  year  and  what  period? 

A.     I  wouldn't  undertake  to  say. 

Q.  By  the  way,  how  did  he  pay  to  the  Red  Cross, 
in  cash,  cheek  or  what? 

A.  Cash,  I  suppose.  I  just  asked  him.  We 
were  discussing,  [109]  this  matter  was  all. 

Q.     Which  year  was  this,  Mr.  Krakauer? 

A.  It  must  have  been  the  year  1941,  or  maybe 
1940. 

Q.     1940  or  1941? 

A.  Yes,  I  couldn't  say.  Julius  and  I  were 
friends  and  like  all  good  friends  we  got  into  squab- 
bles once  in  awhile  and  I  was  a  little  hot-headed 
and  so  was  he. 

Q.  We  want  to  keep  you  good  friends,  but  in 
1941,  1942,  and  1943,  you  got  into  a  squabble  over 
the  contribution  to  the  Red  Cross,  and  we  won't 
go  beyond  the  limits  of  relevancy  in  this,  but  you 
recall  there  was  a  $50  contribution  by  Julius? 

A.    Yes. 

Q.     And  your  contribution  was  what? 

A.  About  $30 — just  in  proportion  very  much 
greater  than  his. 

Q.     You  mean  in  proportion? 

A.    Yes,  in  proportion,  not  actual  figures. 

Q.     Who  was  present  in  this  altercation? 

A.  I  don't  know — probably  down  there  in  the 
evening. 

Q.  You  say  "probably",  do  you  have  a  recol- 
lection? 
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A.  I  don't  have  a  recollection  who  was  in  the 
room.  Every  once  in  awhile  those  things  do  come 
up. 

Q.  As  a  matter  of  fact,  Mr.  Krakauer,  don't 
you  know  that  Julius'  contributions  to  the  Red 
Cross  and  charity  were  far  in  excess  of  yours? 

A.  I  was  only  talking  about  one  item.  That  is 
the  one  we  had  [110]  out  at  the  time. 

Q.  Will  you  grant  us  this,  that  Julius'  character 
in  general,  and  this  is  not  an  irrelevancy — wasn't 
ho  extremely  liberal  and  generous  to  people  who 
would  come  into  the  betting  establishment  of  his? 

Mr.  Campbell:  I  object  as  incompetent,  irrele- 
vant, and  immaterial. 

The  CoTirt:     Overruled. 

Mr.  Belli:     Yes  or  no? 

A.  I  cannot  say  yes  with  any  enthusiasm  be- 
cause I  think  a  part  of  it  was  reputation,  Mr.  Belli. 
I  think  I  am  justified  in  that. 

Q.  What  do  you  mean  by  that? — "A  part  of 
his  reputation." 

A.  Well,  some  people  have  a  reputation  for 
being  generous  because  they  do  it  with  a  show. 

Q.  He  had  a  reputation  of  being  generous,  but 
it  is  your  opinion  that  he  was  not? 

A.  In  my  opinion,  that  was  not  entirely  justified 
to  the  extent  that  he  enjoyed  it. 

Q.  In  fact,  it  was  so  to  the  contrary  you  chided 
Mm  for  his  penuriousness  in  his  donations? 

A.  I  will  stand  by  the  statement  that  he  was  not 
entirely  justified. 
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Q.  We  won't  pursue  that  any  further  except  to 
ask  you,  does  Bob  Hughes  know  about  that?  [Ill] 

A.     I  wouldn't  undertake  to  say. 

Q.  Who  knew  him  best  in  the  business?  T 
would  not  say  who  was  his  best  friend,  but  who 
knew  him  best  in  the  business? 

Mr.  Campbell:    I  object  to  that  as  immaterial. 

The  Court:  I  cannot  see  how  that  would  aid 
or  assist  the  court  and  jury  in  this  matter.  [112] 

Mr.  Belli:  Shall  we  take  the  recess,  your 
Honor  ? 

The  Court:  Yes,  we  mil  take  the  afternoon 
recess. 

Ladies  and  gentlemen,  I  give  you  the  same  ad- 
monition as  heretofore,  not  to  discuss  this  case 
among  yourselves,  nor  converse  with  anyone  on 
any  subject  connected  with  the  trial  of  this  case, 
nor  are  you  to  form  or  express  any  opinion  thereon 
until  the  case  is  finally  submitted  to  you. 

(Thereupon  the  jury  retired  from  the  court- 
room and  the  following  proceedings  were  had 
outside  of  the  presence  of  the  jury:) 

The  Court:  Counsel,  on  these  several  matters, 
first  with  respect  to  the  admissibility  of  the  testi- 
mony on  that  phase  of  the  case,  the  first  question 
was  objected  to.    What  have  you  to  say  on  that? 

Mr.  Belli:  I  have  forgotten  it,  but  I  have  listed 
three  of  them. 

The  Court :  Take  them  up  in  the  order  that  you 
desire. 
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Mr.  Belli:  The  first  one  was  when  I  asked  Mr. 
Krakauer  the  present  state  of  his  assets.  I  do  know 
and  I  believe  it  would  be  admissible  because  here 
ai'e  some  records  that  are  kept  entirely  in  Mr. 
Krakauer 's  handwriting  and  I  am  going  to  show 
some  irregularities,  some  discrepancies  with  respect 
to  these  records  and  it  is  our  sincere  contention 
that  the  motive  of  Julius  Wild  in  discharging  Mr. 
Krakauer  was  not  entirely  without  foundation.  [1 13] 
(Thereupon  argument  was  had  between 
counsel  for  the  respective  parties.) 

The  Court:  At  the  present  time  I  don't  think 
W'C  should  have  to  try  a  collateral  matter.  How- 
ever, I  will  allow  counsel  to  interrogate  the  witness 
with  respect  to  his  financial  condition  at  the  time 
he  left  the  employ  of  defendant,  or  an  immediate 
time  thereafter.  I  think  we  all  agree  that  is  cer- 
tainly admissible. 

The  second  point  is  what,  Mr.  Belli? 

Mr.  Belli:  The  second  point  is  about  Mrs.  Wild's 
money.  I  have  not  gone  into  our  defense  as  thor- 
oughly as  I  should,  but  between  now  and  tomorrow  I 
will,  and  I  am  going  to  have  to  show  he  borrowed, 
Julius  Wild  borrowed  from  Maxferds  and  bor- 
rowed fi'om  Mr.  Krakauer  and  borrowed  also  from 
his  wife,  and  I  do  believe  the  wife  had  some  cash 
when  they  gave  her  that  case  out  of  a  safe  deposit. 
(Thereupon  arguments  were  presented  to 
the  Court  on  behalf  of  the  respective  parties.) 

The  Court:  You  might  pursue  that  in  some 
other  form.  I  will  sustain  the  objection  of  Mr. 
Campbell. 
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Mr.  Belli:  As  to  the  third  point,  the  question  of 
the  proceeds  of  any  recovery  there  would  be  in 
this  case  and  the  percentage  available  to  the  wit- 
ness— 

The  Court:     I  did  not  foreclose  you  on  that. 

Mr.  Campbell:  Yes,  he  answered  that  already 
that  he  did  [114]  not  know. 

The  Court:  You  entered  an  objection  to  the 
question,  and  I  overruled  the  objection,  Mr.  Belli, 
and  the  witness  answered. 

On  the  question  of  the  comparative  analysis  made 
hj  the  witness  with  respect  to  the  amount  submit- 
ted by  Mr.  Callahan,  I  overruled  an  objection  and 
reserved  ultimate  ruling.    My  ruling  is  the  same. 

Mr.  Belli:  Of  course,  there  w^ere  no  absolute 
figures. 

The  Court:  But  the  clear  purport  of  the  testi- 
mony is  manifest  now.    That  is  my  ruling. 

AVe  -will  take  a  five-minute  recess. 
(Recess.)   [115] 

The  Court:     You  may  proceed,  gentlemen. 

(The  Witness  Krakauer  resumed  the  stand.) 

Mr.  Belli:  Your  Honor,  I  wonder  if  I  might 
have  the  privilege  of  having  Mr.  Bower,  my  ac- 
countant, sit  at  the  counsel  table  with  me.  He  is 
not  a  member  of  the  bar. 

^Ir.  Campbell:     No  objection. 

The  Court:     Certainly,  that  is  permissible. 

Mr.  Belli:  Q.  Mr.  Krakauer,  I  think  that  you 
had  told  us  that  you,  over  this  period  of  time,  '41, 
'42,  '43,  paid  more  taxes  than  Julius  did? 
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A.  I  said  I  had  an  idea  I  did.  I  didn't  say 
positively  I  did,  sir. 

Q.     Well— 

A.  I  don't  know  what  he  made.  I  never  saw 
his  return,  sir. 

Q.  That  was  the  next  question  to  it,  and  you 
had  never  seen  the  return? 

A.     Never  saw  his  returns. 

Q.     Let's  come  back  to  the  question — 

A.  Didn't  see  the  return  we  argued  in  question 
nor  any  of  the  others,  ever.  j, 

Mr.  Campbell:  Mr.  Krakauer,  I  think  we  could 
proceed  faster  if  you  would  confine  yourself  to 
answering  the  questions  and  not  volunteering  in- 
formation. 

Mr.  Belli:  I  have  no  objection  to  him  saying 
anything  he  wants  to  say.  [116] 

Mr.  Campbell:  I  prefer  to  proceed  in  an  or- 
der! 3^  fashion. 

Mr.  Belli:  Q.  I  am  permitted  as  ask  you  now, 
Mr.  Krakauer,  your  financial,  shall  we  say,  worth 
when  you  were  fired  by  Julius — or  strike  that,  and 
let's  put  it  this  way:    When  you  left  Julius? 

A.  I  would  have  to  look  that  up.  I  can't  give 
it  to  you  out  of  my  head. 

Q.     You  can't  tell  us — 

A.  T  wouldn't  undertake  to.  I  am  too  careful 
about  figures.     I  wouldn't  do  that. 

Q.     Where  would  you  look? 

A.  Bank  accounts  and  some  investments  I  have. 
I  would  have  to  go  back.  I  would  have  to  go  to 
the  bank  and  get  some  statements  if  I  haven't  got 
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them.     I  wouldn't  undertake  to  give  you  any  fig- 
ures as  important  as  that  out  of  my  head. 

Q.  Well,  could  you  give  us  any  statement  as  to 
your  net  worth  at  that  period  of  your  life  when 
you  had  left  this  dear  friend  of  yours? 

A.  I  don't  want  to  do  it,  sir.  I  don't  think  I 
am  justified  in  doing  it. 

Q.  Well,  could  you  do  this?  Could  you  tell  us 
if  it  was  a  thousand  dollars  or  $50,000  ? 

A.  It  was  more  than  a  thousand  and  not  fifty 
thousand;  that  is  all  I  will  say,  because  I  wouldn't 
— I  have  worked  with  figures  all  my  life,  more  or 
less,  in  big  business  and  little  [117]  business,  per- 
sonal business  and  otherwise,  and  I  don't  want  to 
do  it. 

Q.  Well,  was  it  big  business  about  that  period 
of  time  or  little  business  that  you  were  in? 

Mr.  Campbell:  Oh,  that  is  objected  to  as  argu- 
mentative. 

Mr.  Belli:     All  right. 

Q.  Haven't  you  any  idea  how  much  money  you 
had  when  you  left  Julius  f 

A.  No,  sir,  I  have  not.  I  couldn't  undertake — 
that  is  five  years  ago. 

Q.     Were  you  broke  when  you  left  him? 

A.  No,  sir,  I  wasn't.  I  have  never  been  really 
honestly  broke  in  my  life,  sir. 

Q.  Well,  then,  you  are  going  to  look  tonight 
in  your  records  and  ascertain  how  much  money  at 
least  you  had  when  you  left  Julius? 

A.    In  1943? 

Q.     1943. 
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A.  It  wouldn't  be  all  money,  it  would  be,  some 
of  it  would  be  investments. 

Q.     Investments  in  what?  A.     Stock. 

Q.     What  stock? 

A.  Well,  I  don't  intend  to — you  don't  want  me 
to  tell  you  what  stock  I  have — when  a  person  buys 
a  few  stocks  and  sells  a  few  [118]  stocks,  what  I 
did  on  that  particular  date.  I  wouldn't  undertaken 
to  do  that. 

Q.  Was  your  account  at  the  brokerage  office  as 
numerous  as  that? 

A.  No,  I  might  have  had  none  on  that  date, 
because  one  gets  in  and  out  of  those.  That  is  an 
exact  date  you  are  trying  to  fix  me  to. 

Q.  Were  you  trading  on  the  stock  exchange  as 
Avell  as  betting  on  the  horses? 

A.     Very  small  amount. 

Q.  With  whom  did  you  have  an  account,  Mr. 
Krakauer  ? 

A.  Probably  Swift  &  Company,  but  I  wouldn't 
say  as  to  that  date. 

Q.  Well,  what  other  brokerage  accounts,  other 
brokers'  offices,  did  you  have  accounts  with? 

A.     Just  one. 

Q.  So  if  you  had  an  account  with  anyone,  it 
Avould  be  Swift  &  Company  on  that  date? 

A.     I  am  not  sure  of  that,  sir. 

Q.  Bo  you  deal  with  any  other  brokerage  ac- 
counts, yes  or  no?  A.     At  that  time? 

Q.  Yes,  during  the  years  from  1939,  whatever 
the  period  was  there,  up  to  '43. 
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A.  There  was,  it  might  have  been  a  concern 
that  was  on  the  corner  of  California  and  Bush, 
whose  name  I  can't  even  recall.  [119]  They  are 
out  of  business  now. 

Q,  Well,  they  would  be  out  of  business  if  they 
were  on  California  and  Bush. 

A.  AYell,  they  were  on — oh,  I  mean  California 
and  Montgomery.     Did  I  say  Bush?     I  am  sorry. 

Q.     Moulton,  or  Blythe?  A.     No. 

Q.     Barth? 

A.  I  will  have  to  look  it  up  for  you:  I  will  be 
glad  to. 

Q.  All  right,  but  you  are  going  to  tell  us  at  the 
beginning  of  tomorrow's  session,  about  what  your 
assets  were  in  1943,  in  September,  will  you? 

A.  Yes,  sir.  If  I  can  get  them  overnight.  I 
will  be  glad  to,  very  glad  to. 

Q.  You  have  your  income  tax  returns  for  that 
year,   don't  you?  A.     Yes. 

Mr.  Campbell :  I  submit  that  that  is  a  non  sequi- 
tur.  Income  tax  returns  do  not  reflect  net  worth. 

The  Court:     The  objection  is  sustained. 

Mr.  Belli:  Q.  They  might  reflect  your  income, 
hmm?  A.     Oh,  they  would,  naturally. 

Q.  I  don't  know  how  '* naturally",  but  will  you 
look  and  see? 

A.     As  far  as  I  am  concerned,  they  would. 

Q.  We  won't  pursue  that  any  further.  Do  your 
best  on  that.  Now,  with  reference  to  these  tickets — 
Now,  as  I  understand  you,  [120]  Mr.  Krakauer,  you 
left  Mr.  Wild,  and  when  you  left  him  you  had  these 
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tickets  and  you  took  those  to  the  Internal  Revenue 

on  what  date?  A.     I  don't  know,  sir. 

Q.     Well,  about  when? 

A.  I  really  couldn't  answer  definitely.  I  don't 
want  to  answer  indefinitely.  You  are  tying  mo 
down  to  a  date  I  don't  know. 

Q.  No.  I  am  only  asking  you  to  do  what  all 
of  us  try  to  do  in  recollecting  past  events;  giA^'e  us 
your  best  recollection. 

A.  Let  me  look  that  up  for  you,  too.  I  miglit 
have  some  memorandum  on  that,  too.  I  don't  know. 

Q.     Do  you  keep  memorandums  of  these  things? 

A.  Well,  in  most  matters  that  are  important, 
especially  with  reference  to  finances  and  other 
things,  I  do.  Other  things  I  don't  bother  about. 

Q.  AA^ould  you  be  good  enough  to  bring  any 
memorandums  you  have  tomorrow  with  reference 
to  when  you  went  to  the  Internal  Revenue,  any- 
thing with  reference  to  how  much  money  you  were 
making,  and  anything  with  reference  to  finances  in 
'41,  '42  or  '43?  Would  you  do  that? 

A.     You  want — Well,  you  want  to  know  what? 

Q.  I  want  all  the  memorandums  that  you  have 
during  those  years,  of  your  financial  transactions. 
Would  you  bring  them? 

A.  They  wouldn't,  they  would  be  just  merely 
bank  accounts.  [121]  I  will  tell  you  what  I  was 
worth.  You  want  to  know  what  I  was  worth  on 
September  25,  1943.  I  will  be  glad  to  tell  you  that, 
sir. 

Q.     All    right.      And   if   you   have   memoranda, 
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AYOuld   you  bring  those   tomorrow?     I  mean,   you 

say  5^ou  will  have  memoranda  t 

A.  No,  I  am  not  going  to  bring  any  substantiat- 
ing evidence  unless  I  am  ordered  to  with  reference 
to  my  bank  account  and  all  that.  I  will  give  you 
a  statement  of  my  worth  on  September  25,  '43, 
which  is  the  date  on  which  I  left  Mr.  Wild's  em- 
ploy. I  will  be  glad  to  do  that.  I  have  nothing 
to  hide. 

Q.  With  reference  to  the  memoranda  that  you 
might  have  at  the  time  that  you  went  to  the  Gov- 
ernment, do  I  understand  that  you  did  keep  a  mem- 
orandum or  write  a  memorandum? 

A.  I  don't  know.  I  am  just  telling  you  that  I 
might  have  it.  I  will  be  glad  to  tell  you  if  I  can 
find  it. 

Q.     Where  would  you  look? 

A.     Oh,  I  have  a  file. 

Q.    What  is  the  file  called? 

A.  Oh,  just  a  personal  letter  file  or  something. 
I  may  have  it.  I  would  rather  give  it  to  you  ex- 
actly, rather  than  guess  at  it. 

Q.  But  you  don't  know  whether  you  have  it  or 
not,  now?  A.    No,  sir,  I  don't. 

Q.  Well,  do  you  have  a  recollection  if  you  did 
make  such  a  memorandum?  [122] 

A.     I  am  not,  I  wouldn't  say  as  to  that  either. 

Q.  AVere  you  in  the  habit  of  making  memoranda 
about  these  things? 

A.  I  don't  make  memoranda  about  a  good  many; 
things,  important  things  of  that  kind. 
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Q.     See  if  you  can  find  that  and  bring  that  to  us. 

A.     O.K. 

Q.  As  I  understand  it,  then,  these  records  that 
you  brought — by  the  way,  the  figures  that  were  on 
the  cards  for  Mr.  Callahan  were  only  pertaining  to 
1941,  weren't  they?  A.     That's  correct,  sir. 

Q.  Yet  you  took  '42  and  '43,  up  to  the  time  that 
you  were  there — 

Q.  Well,  the  reason  I  took  '42,  because  Mr.  Cal- 
lahan came  to  me,  also  on  Mr.  Wild's  request,  and 
asked  me  to  make  up  a  similar  set  of  cards  when 
he  was  making  Mr.  Wild's  '42  return,  and  I  re- 
fused to  do  so. 

Q.     When  was  thaf? 

A.  That  was  whenever  Mr.  Callahan,  that  was 
probably  before  March  15  of  the  following  year. 

Q.     He  asked  you  to  do  what,  to  make  up  what? 

A.  Make  up  a  similar  set  of  cards,  the  same  as 
I  had  with  reference  to  '41,  and  I  refused  to  do  so. 

Q.     Who  was  present  during  that  conversation? 

A.  Mr.  Callahan  and  myself.  Mr.  Wild  had 
asked  me  to  see  Mr.  [123]  Callahan  about  it.  I 
didn't  even  know  what  Mr.  Callahan  wanted,  and 
then  he  told  me  and  I  refused  to  do  so. 

Q.     Was  there  a  duplicate  set  made  up? 

A.     No,  no,  that  was  with  reference  to  '42. 

Q.  Well,  the  one  that,  if  I  remember  correctly, 
is  this  copy  in  your  own  handwriting— you  did  copy 
some  figures? 

A.  That  had  reference  to  the  return  of  '41, 
which  was  requested  in  '43  by  someone  from  the 
Internal  Revenue. 
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Q.  Well,  when  you  were  making  those,  did  you 
think  that  you  would  be  brought  in  hj  the  govern- 
ment on  income  tax  matters'? 

A.  No,  but  I  didn't  know  how  culpable  or  crim- 
inally involved  in  the  matter  I  was. 

Q.  Did  you  think  then  that  you  were  helping- 
Julius  defraud  the  government? 

Mr.  Campbell:  That  is  objected  to  as  immaterial, 
what  he  may  have  thought.  The  ultimate  question 
is  what  he  did. 

The  Court:    Overruled. 

The  Witness:    What  is  the  question? 

Mr.  Belli:  Q.  When  you  were  making  up,  as 
you  say,  this  list  of  cards,  containing  these  nimibers 
that  Mr.  Callahan  gave  you,  did  you  think  when  you 
were  doing  that  that  you  were  helping  Julius  de- 
fraud the  government  on  income  tax? 

A.  I  had  reason  to  believe  that  those  figures 
were  being  used,  and  that  they  were  not  correct,  and 
if  there  was  any  question  about  his  income,  I  cer- 
tainly was  a  party  to  it,  if  there  was  [124]  any  de- 
ficiency or  question  about  that  particular  return,  I 
was  certainly  a  party  to  it,  my  making  up  these 
cards. 

Q.  And  yet  you  stayed  with  Julius  mitil  Sep- 
tember of  '43,  a  couple  of  years  later? 

A.  No,  this  was  in  '43,  sir,  just  a  few  months 
after  that.  This  question  came  up  in  '43  with  refer- 
ence to  the  return  of  '41,  and  it  was  only  a  few 
months  after  that. 
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Q.  In  '43  you  were  going  to  make  cards  up  for 
'41? 

A.  No,  I  didn't  make  up  any  cards,  they  were 
already  in  existence. 

Q.  But  as  I  understand  it,  you  took  some  figuies 
from  Mr.  Callahan  in  '43  and  made  up  cards  for 
'41? 

A.  Yes,  these  12  cards,  about,  only,  which  Mr. 
Wild  asked  me  to  make  up  to  substantiate  a  return 
of  his  income  tax  in  '41  which  was  being  questioned 
in  '43. 

Q.  Mr.  Krakauer,  anyone  having  these  cards  in 
their  possession  could  change  these  in  '44,  '45,  '46, 
to  reflect  something  in  1941  or  '42,  couldn't  they? 

Mr.  Campbell:  Just  a  moment.  Objected  to  as 
argumentative. 

The  Court:    Sustained. 

Mr.  Belli:  Q.  Didn't  you  change  a  couple  of 
these  cards,  Mr.  Krakauer? 

A.    No. 

Q.     What?  [125]  A.     No. 

Q.     Sure  of  that? 

A.  I  am.  I  might  have  changed  it,  purely  as  a 
matter  of  correction  of  arithmxctic,  but  not  as  to  fact 
or  accumulation,  because — 

Q.  When  did  you  change  it,  probably  as  a  mat- 
ter of  arithmetic,  all  these  cards,  after  you  signed 
this  paper  with  Mr.  Wild  that  you  didn't  have  these 
cards  ? 

A.  I  would  have  to  change  Mr.  Hughes'  figures, 
too.  I  don't  think  you  will  find  any  change  in  Mr. 
Hughes'  figures  there. 
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Q.  I  understand  you  to  say  that  you  miglit,  as 
a  matter  of  arithmetic? 

A.     That  is  during  the  time — 

Q.     They  are  finished? 

A.     During  the  time  I  was — 

The  Court:  One  moment.  Counsel  hasn't  finished 
his  question. 

The  Witness:    Sorry. 

Mr.  Belli:  Q.  I  understood  that  you  said  you 
might  have  changed  some  of  these  cards — 

A.     I  did  not  change  a  card. 

Q.  I  would  like  to  finish  my  question,  Mr.  Kra- 
kauer, if  you  will  grant  me  the  courtesy.  I  under- 
stood you  to  say  that  you  might  have  changed  cer- 
tain arithmetic  in  these  cards;  I  understood  that 
was  after — if  it  is  on  this  paper — September  29, 
[126]  1943.    Is  that  right  or  wrong? 

A.  I  say  this,  that  if  there  are  any  corrections 
of  those  weekly  cards,  52  weekly  cards,  they  would 
only  be  corrections  as  to  an  error  in  arithmetic,  ad- 
dition, subtraction  or  something  of  that  kind. 

Q.    When  did  you  make  any  of  those  corrections  ? 

A.  At  the  end  of  the  week  because  I  went — I  al- 
ways balanced  from  the  first  of  the  week  the  ac- 
cumulations to  the  end;  if  there  was  any  discrep- 
ancy, why,  I  had  to  make  the  correction  because  I 
started  with  a  certain  amount  of  money,  it  was 
added  and  deducted  from  it,  and  at  the  end  of  the 
week  the  accumulation  had  to  balance,  sir. 

Q.  But  you  started  from  scratch  and  afresh  on 
the  following  Monday,  didn't  you? 

A.    Yes,  sir,  whatever  was  left.   Then  that  week 
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had  to  balance  again.   Each  week  had  to  balance. 

Q.  But  there  was  no  running  account  from  Fri- 
day to  the  following  Monday;  in  other  words, — 

A.     There  was — 

Q.    All  right,  you  go  ahead. 

A.     Pardon  me,  go  ahead,  I  am  sorry. 

Q.  It  only  went  as  far  as  the  week.  In  other 
words,  you  would  run  from  Monday  to  Friday  or 
Saturday,  and  then  you  would  stop  and  then  start 
an  entirely  new  set  of  figures,  wouldn't  you,  the  fol- 
lowing Monday?  [127] 

A.  No,  sir,  the  figure  of  the  money  on  hand  was 
carried  over  to  Monday. 

Q.  Well,  wasn't  it  always  $300  that  was  carried 
over  to  Monday?  A.    Not  always. 

Q.  By  the  way,  how  many  other  employees  did 
Mr.  Wild  accuse  during  this  period  of  time,  of 
stealing?  A.    Well,  two,  I  believe. 

Q.     Did  he  fire  those,  Mr.  Krakauer? 

A.    He— 

Q.    Yes  or  no.  A.     No. 

Q.    You  were  the  only  one  ? 

A.    He  didn't  fire  me,  I  quit. 

Q.  You  were  the  only  one  that  quit,  let  us  put  it 
that  way.  A.    Yes,  sir. 

Q.     After  an  accusation  of  stealing,  right? 

A.    Yes,  sir. 

Q.    What?  A.     Yes,  sir. 

Q.    Thank  you. 

A.  Which  involved  only  a  matter  of  about  three 
weeks'  time,  however. 
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Q.  Now,  coming  back  to  these  figures  again,  you 
don't  contend,  do  you,  that  you  understand  what 
Mr.  Wild  made  by  way  of  income  [128]  or  lost  dur- 
ing the  period  '41,  '42,  '43?  Your  answer  is  no? 
When  you  shake  your  head — 

A.  No,  sir,  except  what  those  figures  show,  that 
he  made  in  that  particular  operation. 

Q.  All  right.  Now,  all  of  the  cards  are  not  here, 
are  they,  for  these  three  years? 

A.  Only  the  accumulated  cards  for  each  week; 
the  others  were  always  destroyed,  even  the  ones  that 
I — totally  destroyed,  completely  sir. 

Q.  But  you  can't  go  through  here  and  get  the 
number  of  weeks  that  he  was  open,  can  you? 

A.     Yes,  you  can  get  the  number  of  weeks. 

Q.  There  is  a  card  for  every  week  that  he  was 
open  ? 

A.  Except  there  is  one  set  there  that  has  a 
period  of  several  weeks  where  we  just  kept  a 
sketchy  memorandum  that,  when  the  place  was 
closed.  You  will  find  the  cards. 

Q.     That  was  closed,  but  partially  open  at  times? 

A.    Yes,  sir. 

Q.     All  right. 

A.  Well,  the  whole  thing  didn't  amount  to  any- 
thing, the  cards  will  show  that. 

Q.  Now,  I  think  you  told  us  that  about  90  per 
cent  of  Mr.  Wild's  business  was  done  in  the  room, 
isn't  that  correct?  A.     I  should  say — 

Q.     By  the  ''room"  we  refer  to—  [129] 

A.    Well,  I  should  say — 
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Q.  Will  you  let  me  finish,  Mr.  Krakauer, 
please?  Ninety  percent  of  his  business,  you  tell  us, 
was  done  in  the  room,  and  by  ''the  room"  you 
mean  the  place  that  reflects  itself  in  this  business 
and  these  cards'? 

Mr.  Campbell:  Now,  .lust  a  moment.  I  am  go- 
ing to  make  an  objection.  I  think  the  vice  of  these 
questions  and  the  interruptions  of  the  witness  are 
produced  by  counsel  making  r  flat  statement  and 
then  appending  some  question  to  it,  so  that  the 
witness  attempts  to  correct  the  first  statement. 

The  Court:  The  question  is  clear,  I  think.  Do 
you  understand  that  question? 

The  AVitness:    Well- 
Mr.  Belli :    It  is  a  leading  question. 

The  Court:     This  is  cross  examination. 

Mr.  Belli:  Q.  I  mean,  I  don't  want  to  throw 
you  on  that  by  the  form  of  it.  Let's  try  it  again. 
So  the  jury  will  imderstand,  and  we  will  all  un- 
derstand. We  have  gone  this  far:  Mr.  Wild  has 
had  a  book  down  there  in  the  basement  of  the 
Orpheum  or  wherever  it  was  done  there,  and  he 
had  a  system  of  bookkeeping  whereby  he  kept  a 
running  account  through  the  week  here  of  w^hat- 
ever  expenses  he  had,  the  janitor,  part  of  the 
rent  he  put  on  there;  he  would  start  in  with  so 
much  money  and  then  at  the  end  of  the  day  pay 
out  the  rest  of  that,  and  he  would  take  his  profit 
out  of  it.  It  was  his  bookkeeping  for  his  [130] 
business.  Now,  that  is  all  the  business  that  you 
knew  about,  in  other  words,  the  booking  over  the 
counter  there,  hmm? 
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A.  In  addition,  I  knew  something  about  his 
personal  affairs,  such  as  he  discussed  with  me. 

Q.  All  right.  In  addition — let's  leave  the  per- 
sonal affairs  out  of  it  for  the  time  being.  In  addi- 
tion to  this  part  of  the  booking  business  over  the 
counter  there,  didn't  he  himself  do  a  great  deal 
of  betting  and  didn't  he  cover  bets  with  other 
bookmakers,  like  the  insurance  companies  reinsure 
when  they  get  too  heavily  involved,  didn't  ho  do 
that  when  he  had  too  heavy  a  bet,  didn't  he  do 
a  lot  of  telephone  work? 

A.  He  didn't  lay  off,  except  very  exceptionally, 
sir. 

Q.  All  right.  Well,  let's  put  it  this  way:  Re- 
gardless of  the  amount  that  he  did  outside  of  that 
in  the  room,  reflected  by  the  cards,  how  much  it 
was  and  whatever  it  was,  you  knew  nothing  about 
that,  did  you?  A.     Yes,  sir,  I  would  know. 

Q.     You  would  know? 

A.  That  is,  because  it  was  put  into  the  books 
in  the  form  of  a  bet. 

Q.     It  was  put  in  here,  is  that  right? 

A.    Yes,  sir. 

Q.     All  right.  By  the  way — 

Mr.  Campbell:  Let  the  record  show  that  at  the 
time  the  witness  answered  the  question,  counsel 
picked  up  and  had  in  his  [131]  hand,  so  that  the 
witness  might  see  it,  what  is  United  States  Exhibit 
No.  7. 

The  Court:  That  may  appear  in  the  record  as 
an   accurate   statement  of   fact. 
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Mr.  Belli :  Q.  He  was  going  to  Caliente,  wasn  't 
he,  during  that  period  of  time,  every  weekend  f 

A.  In  '43,  I  am  not  quite  sure,  but  he  did  for 
quite  a  while,  go  down  to  CalientCc 

Q.  And  he  has  got  a  lot  of  losses  down  there 
in  Caliente  you  know  nothing  about,  right? 

Mr.  Campbell:  I  object  to  the  question  in  that 
form,  if  the  Court  please. 

The  Court:    Sustained. 

Mr.  Belli:    Hmm? 

The  Court:    The  objection  is  sustained. 

Mr.  Belli:    I  am  sorry,  your  Honor. 

Mr.  Belli:  Q.  Well,  did  you  know  or — ^with- 
draw that.  Where  would  it  reflect  in  here,  his  plane 
expenses  to  go  down  and  back,  and  the  hotel  and 
the  rest  of  that?  A.    It  would  be  in  there. 

Q.    Where   would  it  be? 

A.    I  don't  know,  sir. 

Q.  You  don't  know  anything  about  that,  do 
you? 

Mr.  Campbell:  Let  the  record  show  the  witness 
shook  his  head.  You  will  have  to  speak  audibly. 
The  reporter  can't  get  a  shake  of  your  head. 

The  Witness:     Okay. 

Mr.  Belli:    Those  didn't  come  in. 

Mr.  Campbell:    I  didn't  get  that. 

Mr.  Belli:  I  say,  those  didn't  come  in.  Those 
were  all  losses.  Those  are  just  the  stubs. 

Mr.  Campbell:  Well,  T  couldn't  testify  as  to 
those. 

Mr.  Belli:     Q.    Now,  with  reference  to  Julius' 
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betting  down  in  Tijuana,  did  you  know  that  he 

bet  heavily  down  there? 

A.  I  have  never  been  to  Tijuana  in  my  life, 
or  know  when  he  was  there,  so  I  wouldn't  know, 

Q.  Well,  haven't  you  heard  him  discuss  when 
he  came  back  about  heavy  betting  down  there? 

Mr.  Campbell:  Just  a  moment^  objected  to  as 
incompetent. 

The  Court:    Overruled. 

Mr.   Belli:     Q.     Your  answer  is  ''Yes"? 

A.  He  often  mentioned  about  his  betting  down 
there. 

Q.     I  said  ''heavy  bettins:".  A.     Yes.  [133] 

Q.  By  "heavy  betting"  what  are  thes^^,  $50 
tickets    (handing  to  witness)  ? 

A.    I  don't  know  much  about  these. 

Q.  Well,  you  know  what  a  ticket  looks  like  on 
a  horserace  track,  don't  you? 

A.  Oh,  yes,  these  seem  to  be  $50  tickets,  and 
there  is  a  $15  one,  and  there's  —  T  don't  know 
whether  that  is  a  $100  or  a  $200. 

Q.  Let's  see,  here's  a  $100  and  a  $200—1  have 
never  seen  one,  myself. 

A.     There  is  a  couple  of  five — 

Q.     That  is   a   hundred? 

A.  Hollywood.  Here's  another  at  Hollywood. 
He  went  down  there  and  bet  quite  a  bit,  didn't 
he,  in  Hollywood,  didn't  he? 

Mr.  Campbell:  Just  a  moment,  I  am  going  to 
object  to  this  as  being  misleading.  There  has  been 
no  foundation  laid  for  these  tickets.  The  question 
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implies  that  these  tickets  apparently  relate  to  bets 
by  the  defendant,  and  bets  at  certain  places.  The 
witness  has  said  he  has  not  been  present  at  any 
time,  and  I  object  to  the  last  question  as  being 
misleading,  if  the  Court  x^lease. 

Mr.  Belli:  Well,  I  will  withdraw  it,  your  Honor, 
and  wait  mitil  we  put  the  defendant  on  the  stand. 

The  Court:  It  may  be  in  form;  however,  as  I 
indicated,  [134]  I  will  not  circumscribe  the  exam- 
ination of  this  witness.  I  am  going  to  allow  con- 
siderable latitude. 

Mr.  Belli:     Thank  you,  your  Honor. 

Mr.  Campbell:  May  those  tickets  that  were 
shown  the  witness  be  marked  for  identification? 

The  Court:  They  may  be  marked  for  identifica- 
tion. 

Mr.  Belli:  We  want  to  keep  them  in  an  en- 
velope. 

The  Clerk:  Defendant's  Exhibit  B  for  identi- 
fication. 

(Tickets    referred    to    above    were    marked 
Defendant's  Exhibit  B  for  Identification.) 

Mr.  Belli:  Q.  What  I  am  trying  to  do  now, 
Mr.  Krakauer,  is  to  establish  and  enlarge  the 
magnitude  of  this  betting  business  of  Julius.  It 
consisted  of  more  than  one  place  there  at  the 
bottom  of  the  Orpheum  Theatre,  it  consisted  of 
Julius,  himself,  going  to  racetracks  here,  Holly- 
wood, and  m  Mexico,  and  betting  and  in  making 
up  tickets  for  other  people,  didn't  it? 

A.    I  wouldn't  be  able  to  say. 
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Q.  Well,  how  many  times  was  he  away  from 
the  place  over  here  during  the  years,  say,  '41,  '42 
and  '43?  Wasn't  it  considerable? 

A.  Well,  he  didn't — in  '40  he  attended  the  en- 
tire meeting  at  Santa  Anita.  That  is  to  say,  not 
every  weekend.  And  sometimes  he  would  stay  a 
week  or  so. 

Q.  And  when  he  went  down  there,  he  went 
down  there  for  the  [135]  purpose  of  making  book 
and  betting,  didn't  he? 

Mr.  Campbell:  Objected  to  as  calling  for  this 
witness '  conclusion. 

The  Court:     Sustained. 

Mr.  Belli:  Q.  In  any  event,  whatever  hap- 
pened down  there  and  at  the  other  tracks,  and 
whatever  happened  on  Julius'  other  operations, 
doesn't  reflect  itself  in  these  cards?  Your  an^^wer 
is   "No"?  A.     No. 

Q.     And  you  know  nothing  about  that? 

A.     I  do  not,  sir. 

Q.    As  to  whether  he  won  or  lost  or  what? 

A.  Except  from  such  hearsay  as  one  hears 
aromid  an  office  on  operations  of  that  kind.  That 
is  all.  Everybody  hears  things  in  business. 

Q.  Well,  I  will  chance  it;  what  hearsay  did  you 
hear  about  whether  he  lost  or  won? 

Mr.  Campbell:  That  is  objected  to,  if  the  Court 
please. 

The  Court:    Sustained. 

Mr.  Belli:     All  right. 

Q.  By  the  way,  did  Julius  pay  Social  Security 
on  his  employees? 
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A.     Not  at  first,  when  T  was  employed  by  him. 

Q.  AVell,  did  he  get  straightened  up  and  pay  it 
later   on? 

A.  Yes,  Mr.  Callahan  straightened  it  up  for 
him. 

Q.  Paid  Social  Security  on  everybody  there  and 
withholding  [136]  and  the  rest  of  those  things,  just 
like  it  were  a  bank? 

A.  As  far  as  I  know;  it  was  an  operation  that 
called  for  Social  Security,  so  I  suppose  she  did  all 
the  necessary  things. 

Q.  Who  did  you  say  you  went  to  first  with 
these  cards,  Mr.  Krakauer?  A.    I  didn^t  say. 

Q.    Will  you?  A.    What? 

Q.    Will  you?  A.     No,  sir. 

Q.    You  won't? 

Mr.  Campbell:  Well,  now,  just  a  moment,  is 
there  a  question  before  him?  The  question  hasn't 
been  asked  who  he  went  to. 

Mr.  Belli:    Well,  I  will  ask  it  then. 

Q.  Who  did  you  go  to,  Mr.  Krakauer,  first, 
with  these  cards? 

A.    I  don't  remember  the  man's  name. 

Q.    Well,  where  was  he? 

A.     Internal  Revenue  Ofi&ce. 

Q.  And  when  you  went  up  there,  at  any  time 
did  you  go  up  there  and  tell  them  that  you  had 
had  bad  blood  between  yourself  and  Julius? 

A.     I  did  not,  sir. 

Q.  And  you  are  going  to  find  out  tonight  how 
long  it  was  after  you  left  Julius  that  you  first 
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went  up  to  the  man  at  the  [137]  Internal  Revenue, 

light  ? 

A.  I  will;  I  will  endeavor  to  give  you  the  exact 
date. 

Q.  Did  you  look  up  anything  about  an  inform- 
er's fee  before  you  went  up  there? 

Mr.  Campbell:  Objected  to  as  incompetent  and 
immaterial. 

The   Court:     All   right,  proceed,   counsel. 

Mr.  Campbell:  I  have  an  objection  to  the  last 
question. 

The  Court:    The  objection  is  overruled. 

Mr.  Belli:  Q.  Did  you  look  up  to  see  if  you 
would  get  an  informer's  fee  if  Julius  got  a  con- 
viction'? A.     I  did  not,  sir. 

Q.  Since  then  have  you  heard  something  about 
that? 

Mr.  Campbell;  Same  objection,  objected  to  as 
immaterial. 

The  Court:    Overruled. 

A.     I  have  not,  sir. 

Q.  You  don't  know  anything  about  that  as  you 
sit  there  on  the  stand,  what  you  would  get? 

A.     No,  sir. 

Q.     Did  you  discuss  it  with  anybody? 

A.     No,  sir. 

Q.     Did   the   Government   discuss   it   with   you? 

A.     No,  sir. 

Q.     Are  you  sure  about  that? 

A.     I  believe  I  am  sure. 
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Q.  What  do  you  mean,  you  believe  you  are 
sure?  Either  you  [138]  are  sure  or  you  are  uot. 
Now,  what  is  it?  A.     I  am  sure. 

Q.     You  are  sure  now  I  A.     Yes,  I  am  sure. 

Q.  Didn't  Julius  spend  a  i^Teat  deal  for  enter- 
tainment aroimd  the  place  there  that  didn't  go  into 
these  cards? 

Mr.  Campbell :     May  I  have  that  question,  Mr. 
Reporter?  I  am  sorry,  but  I  didn't  hear  it. 
(The  reporter  read  previous  question.) 

A.  He  did  some  entertaining.  We  used  to  have 
a  social  card  game  down  there  every  now  and 
then,  but  outside  of  that,  T  don't  think  there  was 
any  expense  to  amount  to  anything,  nor  did  that 
amount  to  anything.  But  if  it  was,  it  isn't  on 
those  cards. 

Q.  And  with  reference,  so  that  we  will  be  clear, 
to  those  telephone  bets  and  on  the  covering  that 
Julius  made  when  the  bet  was  taken  in  and  it  was 
a  little  bit  too  large  to  handle,  do  I  understand 
your  testimony  to  be  that  those  bets  reflect  them- 
selves in  these   cards? 

A.  Yes,  they  were  not  always  made  by  Julius. 
When  Julius  wasn't  there,  Mr.  Hughes  and  myself 
decided  whether  our  position  was  too  strong  on  a 
horse  and  make  a  lay-off.  But  it  didn't  amount  to 
but  just  a  few  dollars. 

Q.  But  there  were  no  coverings  outside,  that 
were  made  by  Julius  or  anyone  else,  but  that  they 
apx)ea]'ed  in  these  cards?  [139]  A.     No. 

Q.     You  are  positive  of  that,  sir? 
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A.  I  believe  I  am,  sir.  Of  course — yes,  1  am 
positive. 

Q.  Now,  you  say — withdraw  that.  Did  the  es- 
tablishment run  there  six  days  a  week  throughout 
the  entire  year  of  '41,  or  could  we  go  through 
these  cards  and  determine  how  many  days  it  was 
open — a  card  for  each  day? 

A.  I  think  '41  is  the  one  where  there  w^as  a 
couple  of  months  there,  April  and  May,  that  were 
tight.  They  were  closed. 

Q.  But  if  I  would  go  through  these  three  stacks 
here,  I  could  pretty  well  tell  how  many  days  it 
was  open  for  these  three  years,  right? 

A.     Yes,  sir. 

Q.  All  right.  Did  Julius,  himself,  make  any 
entries  at  any  time  on  any  of  these  cards? 

A.  There  is  nothing  in  his  handwriting  on  those 
cards. 

Q.  Did  Julius  at  any  time  himself  direct  you 
to  make  any  specific  entries  on  those  cards? 

A.  He  told  me  to  keep  a  record,  and  he  saw 
the  cards,  knew  what  was  on  them. 

Q.     When  would  he  see  them? 

A.  He  would  see  them  every  day,  in  order  to 
determine  what  the  gain  was,  and  to  pay  the 
bonus,  if  any,  owed,  which  would  be  called  for, 
of  a  profit  over  a  certain  amount.  He  would  have  to 
see  it.  [140] 

Q.  Did  he  at  any  time  tell  you  to  change  any 
of  these  cards?  A.     No,  sir. 
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Q.  Now,  you  do  recall  occasions  when  you 
changed  figures  that  weren't  mathematically  cor- 
rect, is  that  right? 

A.  In  a  very  slight  amount,  just  merely  to  make 
the  bookkeeping  or  the  accounting  correct. 

Q.     Was  that  before  oi'  after  Julius  looked  at  it? 

A.  It  would  be  before,  if  it  amounted  to  any- 
thing, but  a  few  cents;  because  we  had,  Mr.  Hughes 
and  I  always  balanced,  just  to  the  figure. 

Q.  With  reference  to  the  1)onus  that  was  paid  at 
the  place,  there,  how  was  the  bonus  arranged  he- 
tween  the  employees? 

A.  It  was  based  on  so  much  over  $100.  If  he 
made  over  $100,  why,  he  paid. 

Q.  Then  every  one  of  the  employees  partici- 
pated in  the  bonus? 

A.  Yes,  sir,  I  think  they  participated  equally. 
I  am  not  quite  sure  of  that,  however.  I  wouldn't 
want  to  say. 

Q.  On  the  subject  of  being  raided  there,  as  a 
matter  of  fact,  wasn't  the  place  raided  22  times? 

A.    Well,  I  told 

Mr.  Campbell:  Wait  a  moment,  wdiat  period  of 
time  are  you  referring  to? 

Mr.  Belli:  Q.  At  least  during  the  period  of 
these  cards,  here? 

A.  I  said  eight  or  ten  times,  and  I  qualified  that 
by  saying  [141]  it  would  naturally  be  a  guess,  be- 
cause that  is  a  pretty  hard  question  to  answer 
definitely. 

Q.  And  all  of  the  expense  for  the  raids  and 
the  rest  of  those  items  that  you  spoke  about  this 
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morning,  they  all  appear  on  some  sort  of  a   pic- 
tography on  here,  is  that  right? 

A.     Yes,  sir,  they  do.    In  fact 

Q.  Now,  you  say  that  in  the  early  part  of  1943, 
someone  from  the  Internal  Revenue  came  down  and 
asked  Julius  to  go  to  the  Internal  Revenue? 

A.  No,  he  came  down  and  Julius  wasn't  there,  and 
he  talked  to  Mr.  Hughes. 

Q.     And  didn't  he  talk  to  Julius  at  all  then? 

A.  Not  then,  sir.  I  was  there,  so  I  would  have 
seen  him  if  he  had  come  back  and  talked  to  Julius, 
and  I  didn't  see  him  talk  to  him. 

Q.  Well,  then,  when  the  Internal  Revenue  man 
came  down  there,  eventual^  he  came  over  to  you — 
that  is,  Julius  came  over  to  j^ou  and  said  he  had 
to  bring  his  cards  to  the  Internal  Revenue  ? 

A.     No,  sir. 

Q.     Well,  didn't  he  take  some  figures  up  there? 

A.  Well,  the  man  came  in  there,  and  Mr.  Wild  was 
not  there,  and  being  a  stranger,  I  looked  over  there 
and  he  was  talking  to  Mr.  Hughes.  Later  on,  Mr. 
Hughes  came  over  to  me  and  said  that  that  was  a 
man  from  the  Internal  Revenue,  and  he  was  ques- 
tioning a  '41  return  of  Julius'.  [142] 

Q.     Weren't  you  told  then  to  get  some  figures? 

A.     Not  by  Mr.  Hughes;  he  wouldn't  tell  me. 

Q.    Well,  did  Julius  tell  you  to  get  some  figures  ? 

A.  No,  the  question  of  getting  some  figures  to 
substantiate  that  return  was  Mr.  Callahan,  the 
twelve  cards  I  have  mentioned  before. 

Q.     That  is  the  time  of  the  twelve  cards,  is  that 
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right?  A.     Yes,  sir. 

Q.  And  that  was  before  Mr.  Wild  went  up  to 
the  Internal  Revenue?  A.     Yes,  sir. 

Q.     You  are  positive  of  that? 

A.  I  didn't  see  him  go  or  anything,  l:)ut  Mi*. 
Callahan  did  ask  me  to  make  up  these  cards,  and 
told  me  the  purpose  of  them. 

Q.  But  you  are  positive  the  incident  occurred 
prior  to  Mr.  Wild  or  Mr.  Callahan  going  uj)  to 
the  Internal  Revenue? 

A.     I  am  quite  sure,  sir. 

Q.     No  question  on  that? 

A.    Well,  now,  what  they  did 

Q.     "Yes"  or  "No." 

A.  I  say  to  you  that  Mr.  Callahan  told  me  the 
purpose  of  the  cards,  so  I  imagine  it  must  have 
been  before. 

Q.  I  thought  you  recalled  Mr.  Wild  coming  back 
from 

A.  Well,  did  he  come  back?  That  is  not  the 
same  day.  It  w^as  Callahan  that  made  this  up, 
probably  submitted  that  to  [143]  this  gentleman, 
whoever  it  was,  that  came  down  there;  and  that  he 
and  Mr.  Callahan  came  back  very  much  elated  with 
w^hat  they  had  accomplished.  In  fact,  Julius  told 
me  they  had,  that  is  all. 

Mr.  Belli:     May  we  take  a  recess,  your  Honor? 

The  Court:    We  have  reached  the  recess  time. 

Ladies  and  gentlemen  of  the  jury,  we  will  ad- 
journ this  case  and  recess  until  tomorrow  morning 
at  ten  o'clock,  and  may  I  again  admonish  you  not 
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to  discuss  the  case,  nor  form  or  express  any  opinion 
thereon,  mitil  it  is  finally  submitted  to  you  for  de- 
cision.  You  may  now  retire.   I  have  a  report  from 
the  grand  jury.   This  jury  may  retire. 

(Whereupon  an  adjournment  was  taken  until 

tomorrow,  Thursday,  August  12,  1948,  at  10:00 

o'clock  a.m.)  [144] 

Thursday,  August  12,  1948,  10:00  o 'Clock  a.m. 
The  Clerk:    United  States  of  America  vs.  Julius 
Wild,  on  trial. 

Mr.  Campbell:     Ready. 

The  Clerk:    You  may  proceed. 

JULIUS  KRAKAUER 

recalled,  previously  sworn. 

The  Clerk:  Julius  Krakauer,  the  witness  on  the 
stand,  has  heretofore  been  sworn. 

Cross  Examination  (Resumed) 

Mr.  Belli:  Q.  Mr.  Krakauer,  have  you  been 
able  to  ascertain  your  assets  at  the  time  you  left 
Mr.  Wild? 

A.    Yes,  sir.   I  have  it  here. 

Q.     They  were  what?  A.     Here  it  is. 

Q.     That's  all  right,  sit  down.  A.     Yes. 

Mr.  Campbell:     May  I  see  that,  too? 

Mr.  Belli:    Yes. 

The  Court :  May  the  records  show  that  the  docu- 
ments were  presented  by  the  witness,  have  been 
produced  voluntarily  by  him  and  under  no  com- 
pulsion on  my  part. 
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Mr.  Campbell:  And  also,  may  I  request  that  the 
document  [145]  that  has  been  produced  be  marked 
for  identification  as  the  Government  Exhibit  next 
in  order. 

The  Court :     So  ordered. 

The  Witness:    Your  Honor — ? 

The  Court:     Yes. 

The  Witness:     May  I  ask  this  question? 

The  Court:    Yes: 

The  Witness:  I  have  some  substantiating  docu- 
ments and  I  would  like  to  present  them  in  support 
of  that  with  the  proviso  that  the  people  involved, 
the  brokers  and  banks,  be  not  subpoenaed  here. 

The  Court:  Counsel  are  entitled  to  interrogate 
with  you.  We  will  see  what  the  examination  de- 
velops. 

The  Witness :    Yes,  sir. 

(Documents  showing  assets  for  Julius  Kra- 
kauer, Government  Exhibit  11  for  identifica- 
tion.) 

Mr.  Belli:  Q.  Mr.  Krakauer,  you  hand  me  a 
piece  of  paper  here  saying  your  assets  on  Septem- 
ber 25,  1943,  were,  "Cash— $2687;  Savings  Account 
— $5000."  Where  was  the  savings  account? 

A.     Bank  of  America. 

Q.     Which  branch? 

A.     Number  1,  Day  and  Night. 

Q.    Powell?  A.     Yes,  sir.  [146] 

Q.  ''Merrill,  Lynch  Credit— $534."  Was  that  a 
cash  or  stock  credit  ? 

A.     That  was  a  cash  credit. 
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Q.  ''Stox  on  hand,  $1410."  And  you  are  going 
to  give  us  a  list  of  those  stocks,  as  I  understand 
it,  and  when  they  were  bought?  A.    Yes. 

Q.     And  defense  bonds  bought  in  1941? 

A.    Yes. 

Q.     And  Victory  Bonds  bought  in  1942? 

A.    Yes. 

Q.     $3875?  A.     Yes. 

Q.  Your  assets,  as  you  say  here,  were  $13,506.64, 
is  that  right?  A.    Yes,  sir. 

Q.     On  this  amount  here,  |506.64,  is  that  right? 

A.    Yes,  sir. 

Q.  And  this  amount  here,  you  made  out  of  your 
$10  a  day  with  Julius,  with  what  you  had  saved 
over  and  above  your  living  expenses,  is  that  right? 

A.  No,  I  should  like  to  say  that  involved  in  this 
amount,  of,  say,  from  1934  on,  there  must  be  taken 
into  consideration  a  sale  of  a  certificate  of  interest 
in  a  South  West  Irrigation  Cotton  Association  Pool, 
amounting  to  some  $600.  [147] 

Q.     Outside  of  the  $600 

A.     Now,  wait  a  minute. 

Q.     I  am  sorry.   You  will  correct  me  any  time. 

A.  I  came  here  with  three  pieces  of  jewelry  and 
I  had  three  Swiss  watches  which  were  very  popular 
in  the  twenties,  one  of  which  I  still  have;  and  one 
very  nice  necklace,  which  I  sold  to  a  Mr.  Randolph, 
then  doing  business  upstairs  next  to  the  Emporium. 
He  is  now^  on  the  corner  of  Stockton  and  Post  in 
the  jewelry  business.  Mr.  Randolph  took  a  fancy 
to  the  watch,  and  paid  me  a  good  price  for  it  for 
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his  own  use.  And  he  took  also  the  necklace  off  my 
hands  and  that  amounted  to  some  $700,  the  exact 
amount  I  camiot  state.  I  also  left  in  my  home  town 
a  library  of  considerable  volume  stored  in  the  El 
Paso  Public  Library.  It  deteriorated  because  of 
dampness,  and  I  was  compelled  to  sell  it,  and  I 
sold  it  for  $400  and  some  odd  amount.  I  got  a  few 
dividends  from  the  stocks.  I  also  had  traded  some 
First  National  Bank  Stock  of  El  Paso,  Texas,  for 
some  Mexican  Agricultural  Bonds  which  I  sold 
partially  through  W.  R.  Walker,  and  Company,  of 
Dallas,  and  also  through  Meyer  and  Company  of 
Mexico  City.  Although  I  did  not  collect  the  entire 
amount  from  Walker  because  he  practically  failed, 
I  did  collect  from  Meyer  because  I  had  sold  those 
directly  under  draft,  and  I  got  around  $640  out  of 
those  two  transactions.  All  of  that  must  be  added 
into  that.  I  cannot  give  you  the  exact  dates,  but 
it  all  accumulated  within  [148]  that  period  which 
was  added  to  my  earnings  over  and  above  what  I 
received  as  salary. 

Q.  That  which  you  say  you  want  to  include  in 
there  ran  to  around  $2000  in  rough  figures. 

A.     I  haven't  added  it  up. 

Q.     So  the  balance  would  be  $11,500 

A.    And  added 

Q.  Mr.  Krakauer,  let  us  get  started  correctly 
today,  please.  Let  me  finish  the  question  before  you 
answer.  Otherwise,  it  is  hard  on  all  of  us,  and  par- 
ticularly the  reporter.  Will  you  bear  that  in  mind? 
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I  don't  mean  to  admonish  you,  but  if  you  will,  we 

will  get  along  a  little  faster. 

A.     Yes,  I  am  sorry. 

Q.  You  then  earned  and  saved  while  you  were 
with  Julius,  around  $11,500  ? 

A.  I  wouldn't — I  didn't  get  top  salary  at  first. 
I  wouldn't  undertake  to  say  how  much  I  got  in 
salary. 

Q.     You  got  less  than  $10  a  day?  A.     Yes. 

Q.  But  at  any  event,  you  have  handed  me  here 
a  statement  of  over  $13,000  and  we  subtract  around 
$2000  in  assets  you  had  or  converted,  and  that 
leaves  about  $11,000,  is  that  right,  that  you  had 
surplus  from  your  earnings  with  Julius? 

A.     No,  that  is  not  correct. 

Q.    You  correct  me.  [149] 

A.  Because  I  had  some  money  when  I  went  to 
work  for  Julius. 

Q.    $700? 

A.  No,  that  was  in  1932  when  I  first  came  here 
and  I  did  not  go  to  work  for  Julius  until  1936. 

Q.  How  much  did  you  have  when  you  went  to 
work  for  Julius? 

A.  I  wouldn't  undertake  to  say.  I  will  look  that 
up  for  you,  if  you  want  me  to. 

Q.  Well,  you  could  look  that  up  too.  You  were 
planning  to  give  us  all  your  statements  today. 

Mr.  Campbell:     I  object  to  that 

Mr.  Belli:    I  withdraw  it. 

Q.  Were  these  original  figures,  or  did  you  take 
those  off  of  something? 
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A.    I  took  those  off  of  something.  Here  they  are. 

Q.     Could  I  see  what  you  took  those  off  of  ? 

A.  Yes,  here  is  Merrill-Lynch  and  Company. 
The  reason  I  brought  three  of  them  was  because  I 
wanted  to  luring  those  along  in  the  regular  order. 

Q.  Mr.  Krakauer,  if  you  will,  please,  just  answer 
the  question  and  let  us  speed  this  along, 

A.     There  is  September. 

Mr.  Campbell:  Let  the  records  show  the  witness 
has  handed  counsel  a  document  purporting  to  be  a 
statement  from  Merrill,  Lynch,  Pierce  Fenner,  and 
Bean,  and  bearing  date  of  September  24,  1943.  [150] 

Mr.  Belli:  Let  us  put  them  all  in  as  one  exhibit. 
That  would  be  the  easiest  thing  to  do. 

Q.  Have  you  any  more,  and  we  will  put  them 
all  in  as  one  exhibit"? 

A.  Here  is  my  bank  statement,  which  I  put 
down  in  exact  amount.  I  wish  to  call  your  attention 
to  the  fact  that  I  did  not  have  the  September  state- 
men.  They  sometimes  fail  to  send  me  one,  Imt  I 
have  the  October  statement. 

Q.     What  else  have  you  in  your  hand? 

A.  This  is  another  one,  but  this  one  is  way  back 
in  July. 

Q.  Don't  you  keep  any  records  in  a  little  book 
or  something  ?  A.    What  is  that  ? 

Mr.  Campbell:  Just  a  minute,  that  is  objected 
to  as  incompetent,  irrelevant,  and  immaterial. 

The  Court:    Objection  overruled. 

Mr.  Belli:  Q.  Don't  you  keep  any  records  in  a 
little  book  or  something?  A.    No,  sir. 
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Q.  I  understood  you  to  say,  or  I  may  be  in 
error  on  this,  that  yesterday  you  were  telling  us 
that  you  could  say  as  to  almost  any  day  to  what 
you  had  exactly. 

A.  Yes.  I  just  carry  my  brokerage  account  from 
month  to  month  on  the  brokerage  statement  that 
you  have  there,  and  then  my  bank  account  is,  of 
course,  of  it  self  evidence,  and  that  is  about  all 
there  is.  [151] 

Q.    Where  was  your  safe  deposit  box? 

A.    In  the  Day  and  Night  Bank,  sir. 

Q.     What  did  you  have  in  the  safe  deposit  box? 

A.    My  bonds. 

Q.    What  else?  A.     My  will. 

Q.    What  else? 

A.  A  burial  contract  which  takes  care  of  me 
if  I  kick  off. 

Q.     What  else? 

A.  A  note  for  $500  loaned  to  a  friend,  and  that 
is  about  all. 

Q.  How  about  Swift  &  Company — weren't  you 
dealing  with  them? 

A.  That  amount  right  there  was  transferred 
from  Swift  and  Company  a  month  or  two  before  I 
began  doing  business  with  Merrill.  That  is  Swift's 
stock  right  there. 

Q.  Were  you  playing  the  market  at  the  same 
time  you  were  playing  the  horses  in  1941,  1942,  and 
1943?  A.    I  don't  play  the  market. 

Q.  I  am  sorry — ^'invest" — ''play"  was  an  inapt 
term  on  my  part.  Were  you  investing  in  the 
market  ? 
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A.  Only  to  an  extent.  It  was  very  limited.  That 
is  certainly,  as  you  can  see,  limited,  in  the  groups 
of  tens. 

Q.  I  see  here  Socony  Oil,  Columbia  Gas  Na- 
tional Dairy,  Pennsylvania  Railroad,  and  United 
States  G-as A.    Yes.  [152] 

Mr.  Belli:  We  will  introduce  this  in  evidence  as 
one  exhibit  next  in  order. 

Mr.  Campbell:  To  which  we  object  as  imma- 
terial and  irrelevant.  I  think  counsel's  inquiry  has 
defeated  itself  at  this  time.  It  has  no  materiality 
in  this  case. 

Mr.  Belli:  As  to  whether  inquiry  has  defeated 
itself,  I  submit,  is  ultimately  for  the  Jury  to  decide. 

Mr.  CampbeU:  I  withdraw  that,  but  I  make  the 
objection  the  gromid  incompetent,  irrelevant,  and 
immaterial. 

The  Court:     Objection  overruled. 

(Thereupon  United  States  Exhibit  11  for 
identification  was  withdi^awn  and  given  the 
number  Defendant  Exhibit  C  in  evidence.) 

Mr.  Belli :  Q.  Mr.  Krakauer,  when  was  the  last 
time  that  you  saw  the  twelve  cards  that  you  spoke 
of  yesterday? 

A.  After  I  made  them  out  at  the  dictation  of 
Mr.  Callahan  and  handed  them  to  him,  I  never 
saw  them  again. 

Q.     You  never  saw  them  again  after  that? 

A.    No,  sir. 

Q.  You  are  positive  that  Mr.  Callahan  told  you 
what  to  put  on  those  cards? 
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A.     Unquestionably. 

Q.  And  Mr.  Wild  neA^er  told  you  what  to  put 
on  those  cards'? 

A.  No,  sir.  He  asked  me  to  see  Mr.  Callahan 
and  to  do  this  little  favor  for  him.  [153] 

Q.  Was  it  in  1943  that  your  finances  were  in 
such  a  state  that  you  could  loan  Julius — what  was 
it,  7  or  8  thousand  dollars? 

A.  That  was  in  1940,  but  that  took  practically 
all  I  had  over  night,  fortunately. 

Q.  And  Julius'  finances  were  so  bad  at  that 
time  that  he  was  broke,  wasn't  he?  Do  you  know? 

Mr.  Campbell:  Objected  to  calling  for  the  con- 
clusion of  this  witness. 

The  Court:     Objection  sustained. 

Mr.  Belli:     I  withdraw  it. 

Q.  When  he  came  to  you  and  borrowed,  was  it 
$8000? 

A.    May  I  be  permitted  to  explain  to  you 

Q.  I  would  appreciate  it  if  today  you  would 
just  answer  the  question,  Mr.  Krakauer. 

The  Court:    Answer  the  question,  please. 

The  Witness :    Yes,  sir. 

Mr.  Belli:     Q.     Did  you  then  loan  him  $8000? 

A.  I  did  not  loan  him  $8000;  I  advanced  it  to 
him  on  a  phone  message  from  Santa  Anita. 

Q.     But  it  was  $8000? 

A.     Not  quite  $8000,  $7000. 

Q.  What  did  he  tell  you  when  he  asked  you  for 
that  money? 
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Mr.  Campbell:     Objected  to  as  incompetent. 

The  Court:     Objection  overruled.  [154] 

Mr.  Campbell:  May  further  state,  Your  Honor, 
that  it  has  been  shown  here  that  this  was  a  matter 
in  1945  to  the  period  set  forth  in  the  indictment? 
It  could  have  no  bearing  on  the  business  here  in 
question  for  the  years  1941,  1942,  and  1943.  It  is 
not  impeachment. 

The  Court:  It  may  well  have,  comisel.  I  can- 
not interpret  at  this  stage  of  the  evidence  the  vicissi- 
tudes this  case  may  take.  I  indicated  I  will  allow 
considerable  latitude  in  examination  of  this  wit- 
ness, and  I  think  you  miderstand  my  reasons  under- 
lining my  ruling. 

Mr.  Campbell:     I  do. 

The  Court:  If  the  materiality  does  not  appear, 
I  will  strike  it  from  the  record. 

Mr.  Belli:  Q.  Will  you  answer  the  question, 
then,  please?  A.    What  was  the  question? 

Q.    Will  you  read  the  question,  please? 
(Question  read.) 

A.  He  phoned  me  from  Santa  Anita  and  told 
me  that  until  such  time  as  he  came  here,  would  I 
take  care  of  the  bets  that  appeared  for  payment 
in  the  winter  book.  He  had  rim  on  the  Santa  Anita 
handicap. 

Q.  Didn't  he  tell  you  he  was  cleaned  out  by  that 
race  that  Seabiscuit  was  in? 

A.  He  told  me  that  he  had  sold  a  half  interest, 
or  Mr.  J.  F.  Waters,  Jimmie  Waters  had  taken 
over  a  half  interest  in  any  loss  or  gain  in  the  winter 
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book,  and  as  soon  as  he  came  here   [155]  and  saw 
Mr.  Waters  and  collected  from  him  his  share  of  the 
loss  he  would  repay  me. 

Q.    And  he  repaid  you  when? 

A.     Not  all  at  one  time. 

Q.  When  was  the  last  repayment  made  to  you — 
in  which  calendar  year,  1941,  1942,  or  1943  V 

A.  That  debt  of  his  to  me  varied.  In  fact,  the 
$5,000  that  appears  as  my  savings  was  there,  ])e- 
cause  for  seven  months  before  I  left  his  employ 
I  began  to — well,  refuse,  I  might  say,  to  loan  him 
any  further  money.  It  was  that  $5,000  that  I  kept 
letting  Julius  have  off  and  on  out  of  my  savings 
account.  He  would  pay  me,  and  if  he  wanted  it 
again,  I  would  take  it  out  of  the  savings.  [156] 

Q.  At  least,  up  until  the  middle  of  the  year  of 
1943,  at  least  to  July,  Julius  would  come  to  you 
periodically  in  1941,  '42  and  '43  and  borrow  money. 

A.     Not  in  1943. 

Q.     In  1942?  A.    Yes. 

Q.     In  1941?  A.     Yes. 

Q.  Periodically,  then,  he  would  come  to  you  and 
ask  you  for  money?        A.     Yes. 

Q.     And  you  would  be  able  to  help  him  out  ? 

A.  Up  to  the  $5,000,  but  I  doubt  if  he  ever 
owed  me  that  much,  as  much  as  $5,000. 

Q.  And  Julius  would  tell  you  at  that  time  that 
he  was  broke,  wouldn't  he? 

Mr.  Campbell:  Objected  to  as  incompetent,  ir- 
relevant and  immaterial. 

The  Court:    Objection  overruled. 
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Mr.  Belli:  Q.  Despite  the  mirth,  you  may 
answer.  A.     What  is  that? 

Q.  Desi3ite  the  seeming  mirth  to  you,  will  you 
please  answer  the  question? 

Mr.  Campbell:  I  ask  that  statement  of  counsel 
be  stricken  from  the  record.  [157] 

The  Court:  Counsel,  I  see  no  reason  for  gratiu- 
tous  statements  on  your  i^art.  I  feel  I  am  allow- 
ing you  considerable  latitude  in  this  examination. 
Now,  proceed. 

Mr.  Belli :  I  am  sorry,  Your  Honor.  I  withdraw 
that. 

Q.     Would  you  answer  the  question,  please. 

The  Witness:  May  I  have  the  question,  please? 
(Question  read.) 

A.  I  would  presume  if  he  borrowed  the  money 
that  he  would  be  needing  it.  But  if  he  was  entirely 
broke,  I  would  not  undertake  to  say. 

Q.  You  didn't  take  any  cards  out  of  this  set 
when  you  gave  them  to  the  Government,  did  you  ? 

A.  I  never  gave  them  to  the  Govermnent.  They 
were  summoned  by  the  Government — under  sum- 
mons. 

Q.  Didn't  you  go  up  to  the  Government  first? 
We  don't  want  to  go  through  all  that  again,  but 
didn't  you  go  up  to  the  Government  first? 

A.     No,  sir,  I  did  not. 

Q.     Well,  they  didn't  come  to  you  first? 

A.    Yes,  sir,  they  did. 

Q.  I  understood  yesterday  that  you  were  the 
man  that  went  to  the  Government  with  respect  to 
these  cards. 
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A.  I  am  sorry,  I  told  you  I  would  get  you  the 
necessary  information.  Here  are  two  summons  I 
received  from  the  Government. 

Q.  Do  yo  uknow  how  the  Government  knew  you 
had  these  cards?  [158]  A.    Pardon  me? 

Q.  Do  you  know  ho^v  the  Government  knew  you 
had  these  cards? 

A.  They  didn't  know  until  Feckheimer  came  to 
my  room  with  that  first  summons  on  February  5; 
he  had  phoned  me  and  said  he  wanted  to  see  me 
and  I  told  him  the  job  I  had,  working  in  the 
produce  district,  and  part  time  with  C.  H.  Brown 
at  my  old  job  as  hardw^are  man,  that  it  was  difficult 
for  me  to  see  him  during  the  working  hours,  and 
he  kindly  consented  to  come  to  my  room  with  the 
statements  and  asked  me  if  I  had  any  books  or 
records  and  if  I  had  those  cards  and  I  gave  them 
to  Mr.  Feckheimer. 

Mr.  Campbell:  May  the  record  show  the  witness 
has  handed  to  counsel 

Mr.  Belli:  Coimsel,  you  don't  have  to  let  the 
record  show  anything.  I  am  going  to  introduce 
them. 

Mr.  Campbell:  I  will  stipulate,  then,  that  they 
may  be  received  in  evidence. 

Mr.  Belli:  Q.  This  is  the  16th  of  February, 
1945?  A.    Yes. 

Q.  A  sunmaons  to  appear  and  produce  books  and 
so  forth?  A.     Yes. 

Mr.  Belli:  May  we  have  these  received  in  evi- 
dence as  Defendant's  exhibit  next  in  order. 
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The  Court:     So  ordered.  [159] 

(Summons  to  Julius  Krakauer  was  there- 
upon received  in  evidence  and  marked  Defend- 
ant's Exhibit  D.) 

Mr.  Belli:  I  may  be  in  error.  It  was  yesterday, 
and  I  may  have  forgotten  it  overnight,  Mr.  Kra- 
kauer, but  I  understood  you  went  within  a  very 
short  time  after  leaving  Mr.  Wild's  employ  to 
someone  in  the  Government  with  these  cards.  We 
are  in  error  on  that,  right  ? 

A.  If  I  left  that  impression,  it  was  certainly 
wrong  because  I  did  not  so  state  or  intend  to  so 
state. 

Q.  As  a  matter  of  fact,  you  did  not  see  the  Gov- 
ernment about  these  cards  until  way  in  1945. 

A.  Mr.  Peckheimer  came  to  my  room  at  my  re- 
quest because  I  could  not  see  him  during  business 
hours  and  he  examined  me  there  in  my  room,  No. 
414  at  835  O'Farrell. 

Q.  And  you  had  the  cards  in  your  room  at  the 
time? 

A.  I  did,  sir,  and  they  were  all  there  at  the 
time. 

Q.  You  were  going  to  look  up  some  memoran- 
dum that  you  had  in  writing  regarding  that  trans- 
action you  told  us  about. 

A.  I  was  very  sure  I  had  those,  Mr.  Belli,  but 
you  were  pressing  me  for  an  exact  date  and  I  knew 
I  had  those  summons  and  I  didn't  care  to  answer, 
when  I  felt  sure  I  had  that  information  which  I 
could  bring  you  this  morning. 
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Q.  Well,  Mr.  Krakauer,  this  is  not  in  your  hand- 
writing'^ A.     No,  sir. 

Q.  Where  is  the  one  that  is  in  your  hand- 
writing'.^ [160] 

Mr.  Campbell:  Just  a  minute.  I  object  as  as- 
suming a  fact  not  in  evidence.  He  did  not  say  a 
memorandum  was  in  his  hands. 

The  Court:     Sustained. 

Mr.  Belli:  Q.  Didn't  you  have  a  memorandum 
in  your  handwriting? 

A.     No,  I  didn't  say  that. 

Q.  This  is  February  16,  1945,  this  is  what  you 
had  reference  to'?  A.     Yes. 

Q.  And  you  left  Mr.  Wild,  as  you  say,  in  Sep- 
tember of  what,  1943? 

A.     Yes,  September  1943. 

Q.  This,  by  the  way,  is  the  memorandum  that 
you  prepared  for  Mr.  Wild  to  sign,  is  it  not? 
Isn't  that  the  memorandum  you  prepared  for  Mr. 
Wild  or  his  agents  to  sign,  Mr.  Krakauer?  (Show- 
ing document  to  witness.) 

A.  I  don't  think  I  prepared  this,  Mr.  Belli. 
Now,  I  may  be  mistaken  as  to  that,  but  I  had  no 
recollection  of  preparing  it.  I  don't  think  I  did. 
I  wouldn't  say  positively,  though. 

Mr.  Campbell:  May  the  document  be  marked 
for  identification? 

The  Court:    So  ordered. 

Mr.  Belli:    Q.     You  have  never  seen  this  before? 

A.  I  tell  you  I  might  have,  but  I  really  don't 
think  so.   I  [161]  wouldn't  say  positively  one  way 
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or  the  other.   I  don't  think  I  prepared  it.   I  would 
have  prepared  it  on  my  own  typewriter  and  that  is 
not  my  typing. 

Q.  Certainly  you  would  have  a  recollection  about 
the  events. 

A.  I  don't  think  I  prepared  it,  sir.  I  don't 
recollect  it.   I  am  sure  of  that. 

Mr.  Belli:  We  oft'er  this  as  our  next  exhibit  for 
identification. 

The  Court:     So  ordered. 

(Memorandum    in    question    was    thereupon 
marked  Defendant's  Exhibit  E.) 

Mr.  Belli :  Q.  If  I  were  to  show  you  the  United 
Airlines  ticket  invoices  for  1941  and  1942,  giving 
the  dates  that  Mr.  Wild  was  out  of  town,  would 
that  refresh  your  memory  as  to  the  number  of  times 
that  he  was  out  of  town  on  business  ? 

A.  Yes,  naturally,  because  I  knew  he  flew^  down 
there. 

Q.  You  also  knew  that  he  bet  quite  heavily  when 
he  was  down  there,  didn't  you'? 

Mr.  Campbell:  Objected  to  as  calling  for  the 
conclusion  of  the  witness. 

The  Court:     Sustained. 

Mr.  Belli :     Q.     Well,  do  you  know  that  ? 

Mr.  Campl^ell:  Now,  just  a  minute.  Unless  it 
is  established  that  the  witness  was  present,  he  could 
have  no  knowledge  other  than  by  hearsay.  I  object 
to  the  question.  [162] 

The  Court:    Well,  go  ahead. 

Mr.  Belli:  Q.  Did  you  hear  that  directly  from 
Julius  when  he  returned? 
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Mr.  Campbell:  I  make  the  objection  that  is  in- 
competent and  it  is  a  self-serving  declaration. 

The  Court:     Objection  overruled. 

The  Witness:    What  is  the  question? 

Mr.  Belli:  Q.  Did  you  hear  that  directly  from 
Julius  when  he  returned  from  the  South  or  these 
other  tracks  that  he  had  bet  and  losf? 

A.  Sometimes  he  told  me ;  sometimes  I  heard  it 
in  the  room,  such  rumors  and  talk  one  hears  in  any 
establislmient. 

Q.  Don't  you  know,  as  vernacular  goes,  he  was 
"making  book"  when  he  would  go  down  there '.^ 

A.  Yes,  I  knew  that.  At  least  he  told  me  that; 
I  didn't  see  that. 

Q.  Those  business  transactions  did  not  appear 
on  these  cards,  did  they? 

A.     No,  they  did  not. 

Q.  By  the  way,  did  any  of  this  transportation 
expense  appear  on  these  cards?  A.     No,  sir. 

Q.     Here  is  12  times  in  1941  and  22  times  in  1942. 

Mr.  Campbell:  Now,  just  a  minute.  I  object  to 
that  statement  of  counsel.  That  does  not  appear 
on  the  document  he  [163]  refers  to. 

Mr.  Belli:  Well,  my  question  should  be  more 
properly  to  you,  Mr.  Krakauer.  I  will  withdraw 
my  remark :  It  is  gratuitous  and  I  should  not  have 
made  it. 

Q.  Mr.  Krakauer,  if  you  look  at  that  sheet  that 
will  indicate  the  number  of  fare  trips — 22, 1  counted 
them.  You  don't  have  to  take  my  word.  You  can 
count  them,  22  here  and  12  here. 
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Mr.  Campbell:  Again,  I  object  to  the  characteri- 
zation of  the  document.  I  submit  it  to  the  Court. 

Mr.  Belli:  Let  me  introduce  the  document  not 
presently,  but  later.  Based  on  those  figures,  does 
that  jog  your  memory  as  to  the  number  of  times 
Julius  was  out  of  the  business  here  in  1941  and 
1912.^  A.     He  would  only  go  over  Sunday. 

Q.     Over  the  weekend? 

A.  Over  the  weekend,  and  come  back  usually 
Monday,  is  my  recollection.  I  wouldn't  say  defi- 
nitely Monday  every  week.  But  he  did  not  operate 
Sunday. 

Q.  Bob  Hughes  would  go  down  with  him, 
wouldn't  he? 

A.  No,  not  unless  it  was  times  I  didn't  know 
about.  But  it  was  not  a  custom.  It  was  not  a 
custom. 

Q.  Did  Mr.  Hughes  help  Julius  on  the  bets  that 
were  made  outside  of  the  room,  that  is,  the  bets 
that  had  been  phoned  in,  or  the  so-called  runners 
that  would  come  in  from  the  various  clubs?  [164] 

A.  Only  to  the  extent  of  submitting  them  to  him 
whether  or  not  he  would  accept  them. 

Q.  You  didn't  have  anything  to  do  with  those 
checks  ? 

A.  No,  sir,  except  as  they  came  to  my  station 
and  offered  them,  and  they  were  in  excess  amount, 
I  would  ask  if  they  were  acceptable  or  not  w^hicli 
was  a  rule,  of  course,  naturally. 

Q.  But  isn't  it  fair  to  say  that  90  per  cent  of 
those  bets  went  directly  into  Julius  and  did  not 
come  through  you? 
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A.  The  ones  over  the  phone  probably  did,  but 
there  were  comparatively  few  of  those,  I  believe. 

Q.  You  say  there  were  comj^aratively  few  of 
those.  How  about  in  size,  weren't  those  the  big 
bets,  the  $100  and  $200  bets,  or  do  you  know'^ 

A.  1  wouldn't  want  to  say  definitely.  Mr.  Wild 
had  some  bettors  that  he  gave  phone  j)rivileges  to. 
I  should  not  like  to  mention  their  names. 

Q.  You  are  not  being  asked  to  mention  names, 
sir.  A.     O.K. 

Mr.  Belli:  That  is  all  of  this  witness,  Your 
Honor. 

The  Court:  Any  redirect  examination,  Mr. 
Campbell  ? 

Mr.  Campbell:    Yes,  Your  Honor. 

Mr.  Belli:  May  we  mark  this  and  by  "this"  I 
refer  to  United  Airlines  letter  with  list  of  trips  ^ 

Mr.  Campbell:  And  I  made  the  objection.  Your 
Honor,  that  no  proper  foundation  has  been  laid  for 
the  admission  of  the  [165]  docmnent  in  evidence. 

The  Court:  It  may  be  marked  solely  for  identi- 
fication. 

(United  Airlines  letter  in  question  was  there- 
upon marked  Defendant's  Exhibit  F  for  iden- 
tification.) 

Redirect  Examination 

Mr.  Campbell:  Q.  Mr.  Krakauer,  during  cross 
examination  counsel  asked  you  in  eflect  what  knowl- 
edge you  may  have  had  concerning  losses  of  Mr. 
Wild  in  bets  at  the  track  and  showed  you  certain 
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cards  which  were  marked  Defendant's  Exhiint  B 
for  identification.  He  referred  to  various  amounts 
on  them.  Will  you  examine  these,  and  particularly 
the  dates  on  those  cards  and  state  in  what  year, 
or  to  what  year  those  bets  were  made  according  to 
the  card?  I  am  referring,  for  the  purpose  of  the 
record,  to  Defendant's  Exliibit  B  for  identification. 

A.  They  were  all  made — let  me  look  at  the  last 
three.  The  others  were  all  1944.  I  don't  know  how 
they  mark  these  down  here  in  Mexico.  But  this 
batch  is  1944. 

Q.  In  the  first  group  you  examined,  the  dates 
are  all  December  1944,  is  that  correct,  sir? 

A.  Yes,  but  these — I  don't  know  how  they  mark 
these. 

Q.  The  first  group  are  all  Hollywood  Park  pari- 
mutuel  tickets. 

A.     I  will  have  to  look  at  those. 

Q.  The  date  here,  and  I  call  your  attention  to 
this,  that  the  years  here  involved  are  1941,  '42  and 
'43.  A.     Hollywood  Park?  [166] 

Q.     Yes,  and  all  in  December  of  1944. 

A.     Yes. 

Mr.  Campbell:  I  do  not  know  how  they  mark 
these  down  here. 

Q.  There  are  in  the  group  three  tickets  which 
appear  to  be  Hippodrome  de  Tijuana,  the  Mexican 
track,  and  no  dates  appear  on  those  three. 

A.     That's  right. 

Q.  The  dates  which  appear  here,  December 
1944,  were  all  a  year  after  you  had  left  Mr.  Wild's 
employ,  is  that  correct? 
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A.     Yes,  just  a  year  and  some  months. 

Q.  Now,  Mr.  Krakauer,  did  you  ever  steal,  pur- 
loin or  take  from  Mr.  Wild  one  cent  other  than 
the  salary  which  you  received  in  your  employment 
there  1 

Mr.  Belli:  That  question  is  objected  to  as  lead- 
ing and  suggestive. 

The  Court:  You  might  add  to  the  "one  cent,'' 
or  ''any  other  sum  or  smns." 

Mr.  Campbell:    Yes,  any  other  sum  or  sums. 

The  Court:     The  objection  is  overruled. 

The  Witness:  A.  Absolutely  not — not  one 
pemiy. 

Mr.  Campbell :  Q.  Did  you  ever  receive  or  take 
any  of  the  money  referred  to  as  sleeper  bets  here^ 

A.    Absolutely  not  one  penny. 

Q.  You  stated,  I  believe,  with  respect  to  these 
cards  that  the  [167]  cash  was  balanced  nightly,  is 
that  correct,  sir? 

A.  I  had  to  take  it  to  the  bank  and  account  for 
it,  so  I  balanced  it  every  night,  sir. 

Q.  And  that  amount  of  money  had  to  be  on  hand 
or  was  on  hand  at  the  beginning  of  the  following 
day's  business.  A.    Yes,  sir. 

Q.  And  that  was  always  correct  to  the  cent,  the 
amount  on  hand,  as  shown  by  the  cards  ? 

A.  If  it  was  not,  there  was  some  explanation 
necessary,  and  as  far  as  I  know,  that  was  always 
true. 

Q.  Now,  counsel  has  questioned  you  concerning 
loans  made  to  Mr.  Wild  and  some  phone  calls  from 
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Santa  Anita,  I  believe,  wherein  he  requested  you 

to  take  care  of  certain  obligations,  is  that  correct? 

A.    Yes. 

Q.     In  what  year  did  that  occur,  Mr.  Krakauer? 

A.     1940. 

Q.  Counsel  asked  you  something  to  the  effect 
that  if  Wild  told  you  at  that  time  that  he  was 
cleaned  out — what  was  said  in  that  regard? 

A.  He  did  not  say  that.  He  wanted  money  to 
take  care  of  the  bets  that  would  be  presented  before 
he  could  possibly  return  to  his  room,  that  the  bets 
he  had  taken  in  his  winter  book,  because  he  didn't 
want  anybody  to  wait. 

Q.  And  you  say  you  advanced  about  $5,000  at 
that  time  in  1940?  [168] 

A.  Oh,  around  $7,000.  I  wouldn't  want  to  say 
the  exact  sum. 

Q.  That  sum  was  repaid  to  you  during  1941  and 
1942? 

A.  Well,  in  fact,  immediately  upon  his  return 
and  his  receiving  some  monies  from  Mr.  Waters, 
at  least  he  said  he  got  them  from  Mr.  Waters,  he 
paid  me  a  considerable  part  of  it. 

Q.     That  was  still  in  the  year  1940? 

A.     That  was  still  in  the  year  1940. 

Q.  Let  us  go  back  a  bit.  You  have  been  ques- 
tioned here  as  to  the  assets  which  you  had  when 
you  came  to  California  in  1932,  and  you  referred 
to  accumulation  of  the  money  which  you  have,  and 
testified  as  to  certain  assets  which  you  had  disposed 
of.   Did  you  have  those  assets  at  the  time  you  went 
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to  work  for  Mr.  Wild,  that  is  to  say,  the  irrigation 

pool  interest? 

A.     All  except  the  one  that  I  had  sold  previously. 

Q.     What  was  that? 

A.  That  was  my  library,  because  it  was  deteri- 
orating and  Mrs.  Sullivan,  a  very  good  friend  of 
mine,  wrote  me  that  I  better  dispose  of  it. 

Q.  You  say  your  initial  |500  was  advanced  in 
around  1932,  was  it,  or  what  year  was  it  that  you 
made  the  initial  advance,  as  near  as  you  recall? 

A.  I  think  it  was  nearer  1934  because  it  was 
when  Mr.  Wild  was  in  Canada.  I  can  identify  it 
only  in  that  way. 

Q.    When  did  you  come  to  California? 

A.    In  1932.  [169] 

Q.  Were  you  employed  from  that  time  until  you 
went  to  work  for  Mr.  Wild  in  1936? 

A.  I  always  managed — times  were  tough.  There 
was  a  depression 

Q.    Were  you  employed  then? 

A.  I  was  always  able  to  find  a  little  something 
to  do.  Part  time  bookkeeping  was  ore  of  the  things 
I  could  do,  and  I  would  do  work  at  nights — any- 
thing to  get  ahead. 

Q.    You  were  continuously  employed? 

A.  Yes,  I  was — sometimes  part  time ;  but  always 
so  I  could  eat. 

Q.  You  didn't  have  any  dependents,  or  did  you 
have  any  dependents  in  1932?— and  up  through  the 
period  you  worked  for  Mr.  Wild? 

A.  I  have  two  boys,  but  fortunately  they  have 
not  ever  been  dependent  on  me. 


174  Julius  Wild  vs. 

(Testimony  of  Julius  Krakauer.) 

Q.     They  are  grown  sons? 

A.  They  are  grown  sons  and  one  is  still  in  the 
Army. 

Q.  Were  you  supporting  anybody  for  the  period 
you  were  working  with  Mr.  Wild?  A.     No. 

Q.    What  was  your  standard  of  living? 

A.  Very  simple.  I  neither  drink  nor  smoke.  My 
tastes  are  not  extravagant  and  I  do  a  little  enter- 
taining. If  friends  come  to  town,  I  take  them  to 
dinner.  My  only  extravagance,  perhaps,  is  music 
and  opera  and  reading,  but  that  I  get  from  the 
library.  [170]  So  I  live,  not  frugally,  but  comfort- 
ably, and  I  have  been  in  the  hotel  where  I  pres- 
ently reside  for  nine  years.  It  has  been  a  home 
to  me. 

Q.  Have  you  consistently  saved  throughout  your 
mature  life? 

A.  When  I  came  here  I  had  to.  I  was  getting 
along  in  years.   I  will  be  69  next  week. 

Q.  During  the  time  you  have  l^een  in  California, 
have  you  consistently  saved  money? 

A.     I  always  have,  because  I  had  to. 

Q.  Did  you  continue  to  save  money  throughout 
the  period  of  time  you  worked  for  Mr.  Wild? 

A.     Yes,  sir. 

Q.  You  were  receiving,  as  I  understood  your 
answer  to  Mr.  Belli 's  questions,  some  income  o+her 
than  from  Mr.  Wild  by  way  of  dividends,  is  that 
correct?  A.    Yes. 

Q.  Did  you  also  receive  interest  during  tliat 
period  ? 
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A.     From  Mr.  Wild  on  the  loans  I  made  him. 

Q.  What  would  those  sums  go  into,  your 
savings  ? 

A.  Well,  yes,  they  went  into  my  commercial  and 
then  into  savings — the  $5,000  did. 

Q.     I  mean,  did  you  save  that  money? 

A.  I  saved  that  money.  In  fact,  I  saved  most 
of  what  I  made  except  what  I  needed  for  living 
expenses  or  entertainment  when  my  friends  from 
Texas  came.  [171] 

Q.  How  much  would  your  living  expenses  run 
to,  approximately?  Put  it  on  any  basis  you  can 
estimate  it,  daily,  weekly,  monthly,  or  annually. 

A.  In  those  days  things  were  cheaper.  I  should 
say  I  lived  probably  on  a  dollar  a  day. 

Q.     Would  that  include  your  rent? 

A.     Yes,  my  rent  was  very  reasonable. 

Q.     What  was  the  rent  you  were  paying? 

A.     $23.50  a  month  for  a  room  and  bath. 

Q.  When  you  say  a  dollar  a  day,  does  that  in- 
clude rent? 

A.     No,  let  us  say  a  dollar  and  a  half  a  day. 

Q.  What  were  your  expenses  during  the  period 
here  in  question,  1941,  '42  and  '43?  What  would 
they  average? 

A.  Maybe  $100  a  month.  I  don't  believe  they 
would  run  that  high. 

Q.  Was  that  your  entire  living  cost,  $100  a 
month  during  the  period  in  question? 

A.  I  believe  that  would  cover  it.  That  is  pretty 
hard  to  say. 
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Q.     I  understand 

A.  But  I  think  that  is  fairly  stated.  I  don't 
want  to  get  too  definite. 

Q.  Now,  what  was  your  rate  of  compensation 
during  the  period  you  worked  for  Mr.  Wild? 

A.     Well,  I  should  say,  taking 

Q.  No,  give  us  the  amomit.  What  did  you  start 
at  per  day?  [172] 

A.     $6.00,  I  believe. 

Q.  How  long  did  that  continue?  When  did  you 
get  a  raise? 

A.     Maybe  a  year  or  a  year  and  a  half. 

Q.     That  would  be  in  1937  or  '38?  A.     Yes. 

Q.     What  did  the  compensation  then  become? 

A.     $8.00— $6.00— no,  $8.00,  I  should  say. 

Q.     Were  you  subsequently  raised  to  $10? 

A.  Yes,  but  that  was  only  during  the  last  two 
years.  I  wouldn't  want  to  be  too  definite  on  that 
year,  sir. 

Q.     Were  those  wages  based  on  a  six-day  week  .^ 

A.     Yes. 

Q.  Something  was  said  about  bonus.  In  addi- 
tion to  the  daily  rate,  did  you  also  receive  a  bonus 
from  Mr.  Wild? 

A.  Yes,  on  any  single  day  winning  over  $100 
you  got  a  l3onus. 

Q.     How  much  bonus  did  you  get? 

A.     $1  or  $2. 

Q.     Per  day?  A.     Yes. 

Q.     When  that  ran  over  that  amount? 

A.    Yes. 
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Q.     How  often  would  that  occur,  if  you  recall? 

A.     I  wouldn't  want  to  say,  because 

Q.     Was  that  a  frequent  occurrence? 

A.     It  was  fairly  frequent.  [173] 

Q.  Let  us  go  back  a  moment,  Mr.  Krakauer :  As 
I  understood  your  testimony,  while  you  were  still 
working,  some  investigation  was  begun  by  some  In- 
ternal Revenue  agent,  is  that  correct,  sir? 

A.    Yes,  sir. 


Q 

A 

Q 

A 

Q 

A 
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What  year  was  that? 
Early  part  of  1943. 

That  is  while  you  were  still  employed  there? 
Yes,  sir. 

While  you  were  still  maintaining  these  cards  ? 
Yes,  sir. 

And  that  investigation,  at  least  the  time  you 
were  there,  was  concerned  with  the  year  1941,  is 
that  correct,  sir?  A.     Yes,  sir. 

Q.     During  the  period  of  time  that  you  were  still 
employed  there,  did  you  have  any  communication 
or  conversation  with  any  Internal  Revenue  agent? 
A.     I  did  not. 

Q.  Was  the  first  conversation  that  you  had  with 
an  Internal  Revenue  agent  the  time  when  they  took 
these  cards  from  the  room? 

A.     Mr.  Feckheimer  was  the  agent. 
Q.    All  right.   As  to  this  bonus  that  was  paid  to 
employees,  when  the  take  or  profit  would  run  over 
$100,  was  that  included  in  the  expenses  shown  on 
these  cards?  [174]  A.     That's  right. 
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Q.  So  that  is  not  in  addition  to  the  expenses 
set  forth  here?  A.     No. 

Q.     So  I  understand  the  testimony 

A.  (Interrupting) :  Mr.  Campbell,  may  I  cor- 
rect that  to  this  extent? 

Q.     Yes. 

A.  Sometimes  Jules  would  pay  that  out  of  his 
own  pocket  and  it  would  not  appear  on  the  card. 
I  want  to  be  fair  and  honest  about  this. 

Q.  Well,  as  these  cards  stand  now,  and  as  they 
were  made  up  at  the  end  of  the  week,  were  such 
bonuses  as  he  paid  out  of  his  pocket  taken  in  here? 

A.     Not  all  of  them. 

Q.     Well,  how  often  were  they  not  taken  in  here  ? 

A.  That  would  be  hard  to  say,  but  I  couldn't 
say  positively  that  they  were  all  on  there.  That 
would  not  be  true. 

Q.  Well,  can  you  give  us  your  best  recollection 
as  to  how  often  that  occurred  when  they  were  taken 
in  on  the  cards? 

A.     Maybe  50  per  cent  of  the  time. 

Q.  Who  received  these  bonuses,  according  to 
your  best  recollection? 

A.     Everybody  in  the  room. 

Q.  Everybody  in  the  room  would  receive  an 
equal  amount? 

A.  At  one  time  not  an  equal  amount;  but  later 
on,  everybody  [175]  in  the  room  got  an  equal 
amount. 

Q.     During  '41,  '42  and  '43? 

A.     I  think  they  all  received  an  equal  amount. 
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That  is  awfully  hard  to  answer,  too,  but  I  think 

they  all  received  the  same  amount. 

Q.  How  much  was  received  by  each  individual? 
How  much  did  you  get? 

A.     Anywhere  from  a  dollar  to  two  dollars. 

Q.     Anywhere  from  a  dollar  to  two  dollars? 

A.     Yes. 

Q.     Never  over  two  dollars? 

A.  It  might  have  run  over  two  dollars  some- 
times. 

Q.  Well,  do  you  recall  it  ever  running  over  two 
dollars?  A.     Yes,  I  do. 

Q.     On  how  many  occasions? 

A.  Not  a  great  many,  but  we  also,  of  course, 
had  the  holiday  little  distributions  and  things  of 
that  kind  that  occur  in  every  establishment. 

Q.     I  am  referring  to  the  bonus  payments. 

A.    I  don't  think 

Q.  How  often  can  you  state  during  the  years 
1941,  '42  and  '43  were  those  omitted  from  the  cards  ? 

A.  Perhaps  50  per  cent  of  the  time.  That  is 
difficult  to  say  because,  as  I  say,  Jules  would  some- 
times decide  if  it  was  not  quite  the  $100  he  would 
pass  it  out  anyway.  He  was  generous  [176]  in  that 
regard. 

Q.  And  that  would  only  take  place  where  the 
profit  for  the  day  would  exceed  $100,  is  that 
correct?  A.    Yes. 

Mr.  Campbell:     That's  all. 
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Recross  Examination 

Mr.  Belli:  Q.  Mr.  Krakauer,  what  interest  was 
Julius  charged  by  you?  A.     What  is  that? 

Q.  What  interest  did  you  charge  your  good 
friend  Julius? 

A.  I  think  Jules  will  confirm  this,  that  every 
now  and  then  he  handed  me  some  money  and  there 
was  no  stipulated  interest,  and  very  often  I  did  not 
even  have  a  note  for  the  loan,  and  he  would  pass 
me  out  some  money  and  say,  "This  is  on  intei-est 
account."  It  was  not  stipulated.  It  was  simjoly  an 
arrangement  between  friends. 

Q.  The  interest  didn't  appear  on  these  cards 
there  ?  A.     No,  it  did  not. 

Q.  With  reference  to  these  activities  of  yours 
that  you  mentioned  that  you  had  no  vice,  you  did 
not  smoke  or  drink,  but  you  did  go  to  the  library 
during  the  time  you  were  living  so  frugally 

A.  I  always  have  carried  a  library  card  since 
I  came  here. 

Q.     You  lived  on  about  a  dollar  and  a  half  a  day  ? 

A.     I  think  that  is  about  right.  [177] 

Q.  How  were  you  on  the  races?  Did  you  make 
any  money? 

A.  No,  not  a  great  deal.  If  I  lost,  it  was  not  a 
great  deal,  or  if  I  won  it  was  not  a  great  deal.  It 
is  pretty  hard  to  win  at  the  races.  But  I  did  not 
lose  much. 

Q.    How  often  did  you  bet? 

A.     If  I  had  a  plan  or  system  that  was  going  and 
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if  a  horse  did  not  appear  that  day,  I  had  will  power 

enough  to  resist  and  I  did  not  bet. 

Q.  How  often  would  you  bet — two  or  three  times 
a  week? 

A.  Possibly,  sometimes  every  day,  if  this  fitted 
into  my  j)lan,  but  a  very  small  amount. 

Q.  And  ap]3arently  you  were  one  of  those  indi- 
viduals who  broke  even  on  the  races'? 

A.     I  would  say  so. 

Q.  Wouldn't  you  say  in  that  regard  you  were 
more  fortunate  than  your  employer,  Julius? 

Mr.  Campbell:  That  is  objected  to  as  calling  for 
the  conclusion  and  opinion  of  the  witness  and  argu- 
mentative. 

The  Court:     Sustained. 

Mr.  Belli:  Q.  You  know,  as  a  matter  of  com- 
mon knowledge,  that  Julius  didn't  break  even  on 
his  betting,  don't  you? 

Mr.  Campbell:     Objected  to  as  incompetent. 

The  Court:     Sustained. 

Mr.  Belli:  May  I  try  once  more  this  way,  and 
will  you  withhold  your  answer  until  we  find  out 
if  it  is  permissible  for  [178]  you  to  answer  the 
question : 

Q.  Do  you  know  of  your  own  knowledge  if  Jules 
was  successful  in  betting  on  his  own  account? 

A.     He  was  not  successful. 

Q.     That  is  true?  A.     That  is  true. 

Q.  So  it  is  true  that  you  were  more  successful 
on  the  number  of  wins  you  had  than  your  employer. 

Mr.  Campbell:  That  is  objected  to  as  a  con- 
clusion. 
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The  Court:     Sustained. 
Mr.  Belli:     That's  all.   Thank  you  very  much. 

Redirect  Examination 

Mr.  Campbell:  Q.  You  say  of  your  own 
knowledge — were  you  present  at  the  tracks  when 
Julius  would  bet?  A.     No,  I  was  not. 

Mr.  Belli:  I  object  to  that  as  cross  examination 
of  his  own  witness. 

The  Court:     Objection  overruled. 

The  Witness:    I  was  not. 

Mr.  Campbell:  Q.  Were  you  present  with 
Julius  when  he  placed  bets  at  the  track? 

A.     No,  sir. 

Q.  Were  you  present  with  Julius  when  he  col- 
lected on  any  bet  that  he  may  have  won? 

A.  No,  sir,  except  when  he  made  them  in  the 
room  when  his  [179]  horses  ran.  I  knew  the  bets 
he  made  on  his  own  horses,  his  own  stable. 

Q.  When  you  say  of  your  own  knowledge  he  was 
not  successful  in  his  betting,  are  you  referring  then 
to  the  number  of  bets  which  he  made  in  the  room 
itself?  A.    Mostly. 

Q.  You  are  not  referring  to  bets  he  may  have 
made  at  the  track? 

A.    No,  sir,  I  didn't  know  about  it. 

Mr.  Campbell:    That's  all. 

Mr.  Belli:     That's  aU. 

The  Court:     One  question: 

Q.  During  the  years  1941,  1942  and  1943,  as  I 
understand  your  testimony  you  kept  the  immediate 
accounts  in  the  establishment  ? 
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A.     That's  correct,  sir. 

Q.    As  exemplified  in  those  tickets? 

A.     That's  correct. 

Q.  And  that  formula,  as  set  forth  therein,  of 
accounting  is  one  which  is  more  or  less  uniform  in 
establishments  '^ 

A.     I  don't  know,  sir;  I  just  devised  it  myself. 

Q.  In  other  words,  you  created  that  pattern  of 
account  ?  A.    Yes. 

Q.  To  your  knowledge,  did  the  defendant  have 
any  person  or  firm  or  individual  other  than  you 
who  kept  his  personal  accounts  during  that  period 
of  time'?  A.     Not  to  my  j)ersonal  knowledge. 

Q.  Did  he  ever  indicate  to  you  that  he  desired 
you  to  keep  his  personal  accounts  or  maintain  them 
if  he  had  any? 

A.     No,  I  didn't  keep  his  personal  accounts. 

Q.  Well,  to  your  knowledge,  did  he  have  any 
person  who  aided  or  assisted  him  in  keeping  or 
maintaining  his  personal  accounts'? 

A.     Not  to  my  knowledge. 

Q.  So,  to  your  knowledge,  he  had  only  one  ac- 
count as  set  forth  in  the  tickets? 

A.  That's  correct,  to  my  personal  knowledge, 
that  is. 

The  Court:    All  right. 

Mr.  Belli:  May  I  ask  a  question  or  two.  Your 
Honor  ? 

The  Court:     Yes. 
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Re-Cross-Examination 

Mr.  Belli:  Q.  Mr.  Krakauer,  did  you  ever  ask 
him  to  give  you  an  accounting  of  any  of  these  ex- 
penses like  the  United  Air  Lines  expense  or  travel- 
ing expenses  or  his  betting  expenses  so  you  could 
include  those  in  the  cards  .^ 

A.    I  never  did  ask  him. 

Q.  As  a  matter  of  fact,  speaking  of  Julius,  the 
way  he  ran  the  business  on  money  matters  and  on 
his  accounting,  you  would  characterize  that  as  very 
sloppy,  wouldn't  you? 

Mr.  Campbell:    That's  objected  to,  Your  Honor. 

The  Court:     Sustained.  [181] 

Mr.  Belli:  Q.  Was  he  careful  about  his  ac- 
counting of  money  matters! 

Mr.  Campbell:  That's  objected  to  as  calling  for 
the  conclusion  of  this  witness. 

The  Court:     Sustained. 

Mr.  Belli:  How  did  he  keep  his  money  matters, 
personal  accoimts,  do  you  know? 

Mr.  Campbell:  We  object  to  that.  Your  Honor, 
he  already  stated  that  he  did  not  know. 

The  Coui't :  AU  right,  he  can  answer  the  question 
again. 

The  Witness:  I  didn't  know  how  he  kept  that. 
A  good  deal  of  money  was  kept  on  his  person,  I 
know  that. 

Mr.  Belli :  Q.  Was  it  necessary  for  him  to  keep 
a  good  deal  of  money  on  his  person  to  pay  off  debts  ? 
Isn't  that  one  of  the  accoutrements  of  a  book  maker 
to  have  large  sums  of  money  on  his  person. 
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A.  No,  not  necessarily.  But  in  those  days  even 
I  always  kept  a  few  hundred  dollars  to  help  out. 

Q.    Why? 

A.  Because  very  often  he  would  bet  on  those 
cinches,  and  sometimes  I  would  have  to  have  the 
cash  available  to  build  up,  or  carry  on  for  him,  and 
I  gave  him  a  complete  accounting  of  it,  and  the 
cards  which  show  it,  so  I  was  protected  when  he 
would  come  back. 

Q.  And  when  he  came  back  from  those  cinches, 
there  was  no  [182]  accounting  of  what  money  he 
had  spent  or  had  in  his  pocket,  was  there '^ 

A.     No,  I  wouldn't  know  that. 

Mr.  Belli:     That  is  all. 

Redirect  Examination 

Mr.  Campbell:  Q.  You  say  he  carried  con- 
siderable sums  of  money  on  his  person.  Did  you 
ever  have  occasion  to  ascertain  how  much  he  car- 
ried on  his  person  I  A.    I  did,  sir. 

Q.    When  was  that? 

A.     On  an  occasion 

Q.     What  year? 

A.  Probably  192:2.  I  went  into  the  washroom 
in  the  establishment  just  before  closing  things  up, 
which  I  usually  did,  and  on  the  ledge  I  found  his 
wallet  and  I  picked  it  up  and  he  usually  had  lunch 
or  dinner  in  the  Dixie  Dixon  next  door,  and  I 
counted  the  money  and  there  was  $2200  and  I  went 
in  and  he  was  sitting  there  with  some  friends  having 
some  coffee  and  I  said,  ''Jules,  are  you  missing 
anything?"  He  immediately  slapped  his  thigh,  and 
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he  said,  'My  wallet!"  I  said,  "Here  it  is."  I  said, 
"Before  I  give  it  to  you,  Jules,  how  much  money 
is  in  there,"  because  I  wanted  to  protect  myself 
and  I  didn't  want  any  responsibility  if  any  was 
missing.  He  said,  "$2100  or  $2200."  I  said,  "There 
is  $2200,  yes."  And  gave  him  the  wallet,  and  he 
always [183] 

Mr.  Campbell:  I  don't  want  any  heresay,  Mr. 
Krakauer.   That  is  aU. 

Recross  Examination 

Mr.  Belli ;  Q.  You  asked  him  how^  much  money; 
was  in  the  wallet  before  you  gave  it  to  him? 

A.    Yes. 

Q.  And  you  counted  it  before  you  left  the 
washroom  ? 

A.  I  counted  it  before  I  left  the  washroom  and 
checked  with  him  so  he  would  not  get  the  figure 
up.  Not  that  I  distrusted  him,  but  I  found  the 
man's  wallet  and  I  was  justified  in  askmg  hiin  how 
much  money  was  in  there,  because  somebody  else 
might  have  filched  it,  or  there  might  have  been 
2000  there.  But  he  told  me  there  was  $2100  or 
$2200. 

Mr.  Belli:     That  is  all.  Thank  you, 

Mr.  Campbell:     That  is  all. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
you  now  retire  for  the  morning  recess.  Again  I 
admonish  you  not  to  discuss  this  case  among  your- 
selves nor  suffer  any  person  to  converse  with  you 
on  any  subject  of  the  trial,  and  not  to  form  or 
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express  any  opinion  thereon  until  the  case  is  finally 

submitted  to  you. 

(Recess.)  [184] 

The  Court:    You  may  proceed. 
Mr.  Campbell:    Mr.  Lippert. 

CHESTER  J.  LIPPERT, 

called  for  the  Government;  sworn. 

The  Clerk:  Q.  Will  you  state  your  full  name, 
sir  i  A.     Chester  J.  Lippert. 

Direct  Examination 

Mr.  Campbell :  Q.  What  is  your  business  or  oc- 
cupation, Mr.  Lippert? 

A.     I  am  an  Internal  Revenue  agent. 

Q.  Attached  to  the  Agent  in  Charge  for  this 
District,  in  San  Francisco? 

A.     That's  right,  sir. 

Q.  And  how  long  have  vou  been  a  revenue 
agent?  A.     Six  years. 

Q.  And  as  a  revenue  agent,  is  it  one  of  3^our 
duties  to  examine  and  audit  returns  filed  by  indi- 
A'idual  taxpayers,  corporations,  partnerships,  firms, 
together  with  substantiating  books  and  records  for 
the  ])urpose  of  verifying  the  amounts  returned  for 
taxes?  A.     It  is. 

Q.  Calling  your  attention  first  to  Government's 
Exliibit  1,  the  return  of  Julius  Wild  for  the  calen- 
dar year  1941  (handing  document  to  the  witness), 
I  will  ask  you  if,  in  connection  [185]  with  your 
official  duties  as  a  revenue  agent  you  had  occasion 
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to  examine  that  return  for  the  purpose  of  verifica- 
tion? A.     Yes,  I  did. 

Q.  Will  you  state  when  you  were  given  that 
assignment,  Mr.   Lippert? 

A.  I  had  the  case,  and  I  wrote  a  letter  to  the 
taxpayer  asking  him  to  bring  in  his  books  and 
records,  on  January  23,  1943. 

Q.     January  23,  1943?  A.     1943,  yes. 

Q.  By  ''The  Taxpayer,"  do  you  refer  to  Julius 
Wild?  A.     That's  right. 

Q.  Now,  subsequently,  did  the  taxpayer  or  his 
representative  appear  at  your  office? 

A.    Yes,  sir. 

Q.     And  who  appeared  there? 

A.     A  Mr.  Callahan. 

Q.    Do  you  recall  his  first  name? 

A.    No,  I  don't. 

Q.    Was  that  a  R.  F.  Callahan? 

A.    He  was  the  taxpayer's  representative. 

Q.  I  see.  Was  a  power  to  represent  presented  at 
that  time?  A.     Yes,  sir. 

Q.  All  right.  Now,  on  the  occasion  of  your  first 
meeting  with  Mr.  Callahan  were  any  books  or 
records  presented  in  substantiation  [186]  of  the 
1941  return? 

A.  There  were  a  few  books  and  records  pre- 
sented, but  they  were  inadequate,  and  I  asked  him 
to  bring  in  further  books  and  records. 

Q.  Do  you  recall  what  he  brought  on  the  first 
occasion  ? 

A.  Just  some  papers  in  connection  with  his  de- 
ductions. 
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Q.    Do  you  recall  what  they  were  at  this  time? 

A.     No,  I  don't. 

Q.    Were  they  left  with  you?  A.     Ko. 

Q.  As  I  understand  you,  you  called  for  further 
records,  is  that  correct?  A.     That's  right. 

Q.  Now,  was  there  a  second  meeting  with  Mr. 
Callahan,  or  with  Mr.  Callahan  and  Mr.  Wild? 

A.     Yes,  sir. 

Q.     With  whom?  A.     With  Mr.   Callahan. 

Q.    And  do  you  recall  when  that  was? 

A.     Just  a  few  days  after  the  first  meetin^^^. 

Q.     That  would  be  the  early  part  of  1943? 

A.     That's  right. 

Q.  And  was  anything  which  purported  to  be 
records  submitted  to  you  on  that  occasion? 

A.     Yes.  [187] 

Q.     What  did  they  consist  of? 

A.  Well,  some  cards,  purported  to  be  his  in- 
come, and  other  records  in  support  of  his  deduc- 
tions on  traveling  expense. 

Q.  Now,  referring  to  these  cards,  were  the  rec- 
ords left  with  you  on  that  occasion,  or  examined 
and  taken  away. 

A.     No:  they  were  examined  and  taken  away. 

Q.  Taken  away  by  Mr.  Callahan,  is  th{5t  cor- 
rect? A.     That's  right. 

Q.     Do  you  recall  how  many  cards  there  were? 

A.     I  believe  there  was  a  card  for  each  month. 

Q.  You  were  only  examining  with  reference  to 
1941?  A.     That's  right. 

Q.  So  that  there  were  12  cards  presented  to 
you,  as  you  recall  them?  A.    Yes. 
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Q.  Do  you  recall  what  those  cards  showed  or 
purported  to  show? 

A.     Well,  his  income  for  the  year  1941. 

Q.  Well,  what  was  the  nature  of  the  figures 
set  forth  on  those  cards,  if  you  recall?  Was  there 
a  single  item,  or  more  than  one  item? 

A.     Oh,  there  was  more  than  one  item. 

Q.     Do  you  recall  w^hat  they  purported  to  be? 

A.  Well,  just  representing  his  gross  take  fi'om 
the— 

Q.     Grross  take.  Were  expenses  also  set  up  there? 

A.     I  don't  recall.  [188] 

Q.  I  see.  Would  you  recognize  those  cards  if 
you  saw  them  again? 

A.     I  believe  I  would,  yes. 

Q.  You  do  recall  definitely  that  there  were  12 
cards,  one  for  each  month?  A.    Yes. 

Q.  And  did  you  compare  those  cards  with  the 
return  filed  by  Mr.  Wild  for  the  calendar  year 
1941 — that  is  to  say,  the  figures  contained  on  his 
1941  return?  A.    Yes,  I  did. 

Q.  And  did  they  purport,  or  did  they  support 
the  figures  set  forth  on  this  1941  return  (handing 
document  to  the  witness)  ?  A.     They  did. 

Q.  I  am  going  to  show  you  Government's  Ex- 
hibit 7,  which  jHirports  to  be  some  44,  I  believe, 
cards — 52  less  8 — some  44  cards  (handing  cards 
to  the  witness).  And  I  will  ask  you  if  those  were 
the  cards  that  were  submitted  to  you?  You  will 
observe  that  there  is  writing  both  on  the  front  and 
on  the  back,  and  that  they  purport  to  be  weekly 
cards.  A.     Yes,  I  think  I  recall  those  cards. 
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Q.     AVere  those  cards  submitted  to  you? 

A.     Yes. 

Q.  AVell,  then,  it  is  your  testimony  that  some 
44  cards  were  submitted  to  y«^u,  rather  than  one 
for  each  month?  A.     Some  44  cards?    [189] 

Q.  Yes.  You  stated  that  some  12  cards  were 
given  to  you  to  substantiate  the  return. 

A.     Yes. 

Q.  I  am  asking  you  if  these  were  the  cards, 
wliich  comprise  some  44  cards.  If  you  will  look  at 
them.  Those  were  submitted  to  you  by  Mr.  Calla- 
han, were  they? 

^Ir.  Belli:  I  think,  counsel,  hasn't  he  already 
aiiswered  ?  But  if  there  is  some  confusion,  as  there 
a]jparently  is,  I  have  no  objection  if  you  lead  him. 
If  he  is  confused  on  it.  I  don't  have  any  objection 
to  that.  I   don't  think  he  miderstands. 

Mr.  Campbell :  Q.  Have  you  ever  seen  these 
])articular  cards.  Mr.  Lippert?  As  I  miderstood 
you.  some  12  cards,  one  for  each  montli,  were 
lianded  to  you.  These  purport  to  be  cards  for  each 
week  of  1941. 

A.  I  believe  that  the  cards  submitted  to  me 
were  the  12  monthly  cards,  not  these  cards. 

Q.     They  were  not  these  cards?  A.     Xo. 

Q.  And  you  do  recall  definitely,  however,  that 
when  you  checked  the  cards  that  were  handed  to 
you.  that  they  substantiated  the  figures  set  forth 
in  the  1941  return,  is  that  ridit  ? 

A.     Yes,  that's  right. 

Q.  And  they  substantiated,  did  they,  such  fig- 
ures, or  did  you   [190]   add  them  to  see  whether 
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they  substantiated  the  figures  of  total  receipts,  $19,- 

758?  A.    Yes,  I  added  the  cards  up. 

Q.    And  they  did  substantiate  that  amount? 

A.     They  did  substantiate  the  figures,  yes,  sir. 

Q.     And  did  you,  on  that  occasion — strike  that. 

After  your  completion  of  the  examination  of  the 
cards,  have  you  had  anything  further  to  do  with 
this  case?  A.     No,  nothing  at  aU. 

Q.  And  have  you,  from  that  day  to  this,  seen 
the  12  cards  which  were  submitted  to  you? 

A.     No,  I  have  not. 

Q.  You  are  definite,  now,  that  these  cards  were 
not  the  cards  that  were  submitted  to  you? 

A.     That's  right,  I  am, 

Mr.  Campbell:    You  may  cross  examine. 
Cross  Examination 

Mr.  Belli:  Q.  Did  Mr.  Callahan  say  the  cards 
were  made  up  by  a  Mr,  Krakauer? 

A.    He  didn't  say. 

Q.  You  knew  Mr.  Krakauer  about  this  lime, 
didn't  you?  A.     I  didn't  know  Mr.  Krakauer. 

Q.    When  did  you  first  meet  Mr.  Krakauer? 

A.     I  didn't  meet  Mr.  Krakauer. 

Q.     You  have  never  met  him?  [191] 

A.     Never  met  him. 

Q.  When  the  cards  were  brought  to  you,  these 
12  cards,  was  any  explanation  made  with  reference 
to  expenses  coming  out  of  the  business,  or  airplane 
travel,  and  all  the  rest  of  that? 

A.  Yes.  I  was  questioning  him  in  regards  to 
his  traveling  expenses  in  connection  with  these 
trips  to  Caliente. 
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Q.  Yes.  And  were  any  vouchers  submitted  to 
you  to  support  his  contention  that  he  had  been  to 
Caliente,  had  some  exj^ense  in  connection  with  that? 

A.  No,  not  that  I  can  recall.  As  my  report 
shows,  I  disallowed  some  traveling  expenses  as  be- 
ing unsubstantiated. 

Q.  Then  some  of  these  expenses  that  weren't 
substantiated,  they  then  paid  a  tax  on  that,  did 
they?  A.    Yes,  they  did. 

Q.     On  $83.00,  or  something  like  that? 

A.     That's  right. 

Mr.  Campbell:  I  will  stipulate  to  $83.00— fifty- 
three— $83.53. 

Mr.  Belli:     Thank  you. 

That  is  all. 

Mr.  Campbell :     That  is  all,  Mr.  Tappert. 

(Witness  excused.) 
Mr.  Campbell:    Mr.  Burkett. 

WILLIAM  A.  BURKETT,  [J  92] 

called  for  the  Government;  sworn. 

The  Clerk:  Q.  Will  you  state  your  full  name, 
sir?  A.    William  A.  Burkett. 

Direct  Examination 

Mr.  Campbell :  Q.  What  is  your  business  or 
occupation,  Mr.  Burkett? 

A.  Special  Agent,  Intelligence  Unit,  United 
States  Treasury. 

Q.  And  are  you  attached  to  the  office  of  the 
Intelligence  Unit  here  in  San  Francisco? 
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A.     Yes,  sir. 

Q.     How  long  have  you  been  a  special  agents 

A.     During  the  past  three  years,  sir. 

Q.  As  a  special  agent,  it  is  your  duty  to  in- 
vestigate cases  where  there  have  been  allegations 
of  improper  returns  filed  on  behalf  of  taxpayers? 

A.     Yes. 

Q.  And  were  you  assigned  to  this  particular 
case,  that  is,  the  investigation  of  Julius  Wild? 

A.     Yes. 

Q.     When  did  you  receive  that  assignment? 

A.     January  21,  1946. 

Q.  Now,  Mr.  Burkett,  will  you  recount  briefly 
your  education  and  experience  since  leaving  col- 
lege ? 

A.  I  graduated  in  law.  T  have  a  public  account- 
ing certificate  in  the  State  of  California  as  a  li- 
censed public  accountant.  [193] 

I  was  regional  investigation  chief  for  the  Pacific 
Coast  area,  law  enforcement,  prior  to  the  w^ar. 

I  volunteered — 

Q.     For  what  agency? 

A.     War  Production  Board. 

Q.     Yes. 

A.  I  volunteered  for  the  armed  services  and 
was  a  staff  officer  in  the  Intelligence  Unit,  United 
States  Coast  Guard. 

T  returned  to  my  position  as  regional  enforce- 
ment chief,  and  I  w\as  likewise,  prior  to  c:oing 
witli  the  War  Production  Board  as  law  enforce- 
ment chief,  with  the  bank,  in  the  accounting  de- 
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partment.  Likewise,  I  was  in  the  general  control- 
ler's of  the  Comjoany  Protective  Service. 

Q.  You  had  further  public  accounting  experi- 
ence 1  A.    Yes. 

Q.  You  say  you  are  a  licensed  public  accoim- 
tant?  A.     Yes,  sir. 

Q.  And  you  said  you  had  further  public  ac- 
counting experience?  A.    Yes,  sir. 

Q.     With  what  firm? 

A.  I  was  assistant  to  the  secretary-treasurer  of 
the  Poultry  Producers  of  Central  California. 

Q.     For  what  period  of  time! 

A.     For  the  year  '45  to   '46. 

Q.  Since  that  time  you  have  been  with  the  In- 
telligence Unit?  [194]  A.    Yes,  sir. 

Q.  Now,  Mr.  Burkett,  in  connection  with  your 
investigation  of  this  case,  have  you  examined  ^rov- 
ernment's  Exhibits  7,  8,  and  9,  which  have  been 
identified  here  as  the  record  cards  setting  forth 
the  receipts,  expenses,  and  other  disbursements  of 
the  business  of  this  defendant,  Julius  Wild,  of  1182 
Market  Street  in  this  City  (handing  documents  to 
the  witness)  ?  A.     I  have,  sir. 

Q.  Your  attention  is  directed  to  the  fact  that 
on  each  of  these  cards,  which  purport  to  be  weekly 
cards,  there  is  set  forth  the  g^'oss  amount  bet  for 
the  week  by  customers  of  the  establishment.  I  will 
ask  you  if  you  have  computed  for  each  of  the  years 
in  question  the  total  amount  monthly  shown  by 
those  cards  as  having  been  bet  by  customers  with 
the  defendant  in  the  defendant's  X)lace  of  business 
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■ — that  is  to  say,  Julius  Wild's  place  of  business'? 

A.     I  have. 

Q.  Will  you  state  with  regard  to  the  year  1941 
what  your  examination  showed  to  be  the  gross  re- 
ceipts for  the  month  of  January? 

A.  January,  the  gross  receipts  received  by  Jul- 
ius Wild's  place  of  business  w^as  $49,492. 

Q.     For  February  of  1941?  A.     $45,783. 

Q.  Now,  will  you  proceed  and  give  the  same 
information  on  each  month? 

A.     March,  $41,897.50. 

The  place  was  closed  during  April  and  May. 

Q.     There  are  no  cards  for  April  and  May? 

A.     That's  right,  sir. 

Q.     Will  you  proceed? 

A.     June,  $27,350. 

July,  $41,547.50. 

August,  $56,911. 

September,  $42,425.50. 

October,   $28,622. 

November,  $33,364.50. 

December,  $16,708.50. 

Q.  Now,  what  is  the  total  amount  as  found  for 
the  year  1941,  as  bet  by  customers  in  this  establish- 
ment ? 

A.  For  the  ten  months  of  1941  the  total  bets 
placed  by  customers  was  $386,101.50. 

Q.  Now,  did  you  make  a  similar  examination 
with  respect  to  the  amounts  bet  by  customers  in 
the  year  1942  as  reflected  by  Government's  Ex- 
jiibit  8.  the  records  of  the  defendant? 
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A.     Yes,  sir. 

Q.  Will  you  state  month  by  month  the  amoimt 
as  shown  by  those  records  as  having  been  received 
in  bets  from  customers'? 

A.     January,  $39,633.50.   [196] 

February,  $38,329. 

March,  $44,182. 

April,  $35,923. 

May,  $64,795.50. 

June,  $56,903.50. 

July,  $58,331.50. 

August,  $72,381. 

September,  $70,550. 

October,  $38,684. 

November,  $28,260. 

December,  $21,537. 

Q.     What  was  the  total  for  the  year  1942? 

A.     Total,  $569,493.50. 

Q.  Now,  did  you  make  a  similar  examination 
with  respect  to  the  gross  amoimt  of  bets  received 
from  customers  by  the  defendant  as  shown,  as 
reflected  in  the  cards.  Government's  Exhibit  9,  for 
the  months  there  reflected  of  1943? 

A.     Yes,  sir. 

Q.    Now,  will  you  state  that  month  by  month? 

A.     January,  $38,781.50. 

February,  $31,003. 

March,  $64,478. 

April,   $43,263. 

May,  $76,048. 

June,  $69,052.  [197] 
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July,  $35,765. 

August,  $81,718. 

September,  $82,603. 

Q.     Now,  is  that  the  last  card  that  was  available? 

A.  Yes,  sir;  that  would  be  for  the  nine  months 
of  1943. 

Q.  And  what  is  the  total  amount,  as  reflected 
in  your  computation,  that  was  received  for  the  nine 
inonths  for  which  the  records  are  available? 

A.     $522,711.50. 

Q.  And  have  you  computed  the  total  of  the  10 
months  of  '41,  the  12  months  of  '42,  and  the  9 
months  available  as  of  1943,  as  to  ^otal  bets  re- 
flected by  the  records,  Government's  Exhibits  7,  8 
and  9,  by  the  defendant,  for  that  31-month  period? 

A.     Yes,  sir. 

Q.     And  what  is  that  total  figure? 

A.     $1,478,306.50. 

Q.  And  have  you  prepared  or  candied  to  be  pre- 
pared a  schedule  setting  forth  the  figures  to  which 
you  have  just  testified  (handing  document  to  the 
witness)  ?  A.     Yes,  sir. 

Q.     And  is  that  the  document  which  I  hand  you? 

A.     Yes,  sir. 

Q.  And  this  reflects  or  sets  forth  the  same  fig- 
ures which  you  have  just  testified  to?  [198] 

A.     Yes,  sir. 

Mr.  Campbell :    This  will  be  offered  in  evidence. 

Mr.  Belli:  No  objection.  That  is  a  recapitula- 
tion ? 

Mr.  Camj^bell :     A  recapitulation. 
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The  Court:  It  may  be  marked  appropriately 
Government's  Exhibit  next  in  order. 

The  Clerk:  Government's  Exhibit  12  in  evi- 
dence. 

(The  recapitulation  referred  to  was  received 
in  evidence  and  marked  U.  S.  Exhibit  No.  12.) 

Mr.  Campbell :  Q.  I  further  call  your  attention, 
Mr.  Burkett,  to  the  fact  that  each  of  these  cards 
pui'ports  to  set  forth  certain  further  information, 
namel}',  the  amounts  paid  out  to  customers,  the 
various  expenses  and  drawing's  as  set  forth  on 
these  cards.  Have  you  examined  each  of  these  cards, 
and  for  each  of  the  years  here  in  question,  for 
the  purpose  of  ascertaining  the  net  amount  of  prof- 
it for  each  of  the  years  and  each  of  the  periods 
set  forth  by  those  cards  by  the  defendant? 

A.     I  have,  sir. 

Q.  And  in  making  that  computation,  have  you 
allowed  all  expenses  of  whatever  nature  that  are 
set  forth  on  those  cards? 

A.    Yes,  all  expenses. 

Q.  So  that  the  figures  which  you  have  are  those 
which  are  reflected  by  the  cards,  without  any  alter- 
ations or  audit  of  any  kind  by  you,  is  that  correct, 
sir?  [199]  A.     That's  right,  sir. 

Q.  Now,  referring  to  the  year  1941,  and  for 
each  of  the  months  set  forth  in  cards  in  Govern- 
ment's Exhibit  7 — that  is  to  say  the  records  in 
respect  to  1941 — will  you  state  month  by  month 
the  amount  of  net  profit  reflected  by  such   cards 
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as  having  been  received  by  the  defendant  from  that 

horse  bet  business?  A.     January,  $1,474. 

February,  $2,128. 

March,  $2,773. 

April  and  May  there  are  no  records. 

June,  $941. 

July,  $2,287. 

August,  $1,273. 

September,  $3,295. 

October,  $793. 

November,  $1,770. 

December,  $198. 

Q.  And  have  you  totalled  the  net  profit  as 
shown  by  those  records  as  having  been  received 
from  the  business?  A.    Yes,  sir. 

Q.     For  the  calendar  year  1941? 

A.     Yes,  sir. 

Q.     And  what  is  the  total? 

A.     For  1941  the  net  profit  is  $16,932.  [200] 

Q.  Now,  have  you  computed  similar  figures 
month  by  month  for  the  year  1942  as  is  reflected 
in  Grovernment's  Exhibit  8,  the  records  for  that 
X)eriod?  A.     Yes,  sir. 

Q.  And  w^ill  you  state  the  figures  of  net  profit 
as  reflected  by  Government's  Exhibit  8,  allov/ing 
all  expenses  claimed  on  those  cards? 

A.     January,  $1,851. 

February,  $4,298. 

March,  $2,012. 

April,  $621. 

May,  $5,130. 

June,  $3,997. 
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July,  $247. 

August,  $3,160. 

September,  $5,699. 

October,  $2,192. 

November,  $3,493. 

December,  $1,501. 

Q.  And  have  you  computed  the  total  net  profit 
for  the  calendar  year  1942  as  reflected  by  those 
cards?  A.    Yes,  sir. 

Q.  That  is.  Government's  Exhibit  8,  What  is 
that  amomit? 

A.     Total  net  profit  for  the  year  1942  is  $34,001. 

Q.  Have  you  made  similar  computations  of  the 
net  profit  [201]  reflected  by  the  record  cards,  Gov- 
ernment's Exhibit  9,  for  the  calendar  year  1943? 

A.     Yes,  sir. 

Q.  And  will  you,  month  by  month,  enumerate 
the  amount  of  net  profit  reflected  by  those  ac- 
counts? A.     January,  $3,531. 

February,  $2,679. 

March,  $4,137. 

April,  $4,259. 

May,  $5,522. 

June,  $5,495. 

July,  $1,426. 

August,  $1,408. 

September,  $2,196. 

Q.  There  being  no  cards  reflecting  October,  "N'o- 
vember  and  December  of  1942,  is  that  correct? 

A.     That's  right,  sir. 

Q.    And  have  you  computed  the  total   amount 
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of  net  profit  as  shown  by  the  cards,  Government's 

Exhibit  9,   for  the   calendar  year  1943? 

A.     I  have,  sir. 

Q.     And  what  is  that  amount? 

A.  The  total  net  profit  of  the  year  1942  is  $30,- 
653. 

Q.  Now,  Mr.  Burkett,  there  has  been  testimony 
here  relative  to  the  payment  of  $105  a  month  for 
alleged  protection,  and  it  [202]  was  testified  that 
that  payment  is  reflected  in  these  cards.  Govern- 
ment's Exhibits  7,  8  and  9,  with  respect  to  each 
month  of  operation.  If  the  payment  of  such  amount 
— strike  that. 

Jf  such  amount  were,  in  fact,  paid  for  each  of 
t]ie  months  of  operation,  namely,  1941,  and  for  the 
ten  months  computed  by  you,  for  the  sum  of  $1,- 
050,  have  you  computed,  then,  what  the  total  net 
profit  of  the  defendant  would  have  been  for  that 
year?  A.     Yes. 

Q.     What  is  the  figure?  A.     $17,982. 

Q.  And  with  respect  to  the  year  1942,  during 
which  there  was  12  months  of  operation,  and  the 
amount  of  $105  per  month,  beins:  the  sum  of  $1,- 
260,  have  you  computed  the  amount  of  net  profit 
which  the  defendant  would  have  had  if  such  ex- 
pense is  disallowed?  A.     Yes. 

Q.     And  what  is  that  amount? 

A.     $35,261, 

Q.  And  have  you  made  a  similar  computation 
Avitli  respect  to  1943,  for  the  nine  months  of  which 
records  are  available?  A.     Yes,  sir. 
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Q.  And  disallowing  the  payment  of  $105  a 
month  for  such  nine  months,  or  a  total  of  $945, 
what  is  the  amount  you  have  [203]  computed  the 
net  profit  to  have  been?  A.     $31,598. 

Q.  Now,  the  figures  which  you  have  just  testi- 
fied to  relative  to  the  net  profit  shown  by  these  cards 
and  the  last  computation,  which  affects  a  disal- 
lowance of  the  amount  paid  for  alleged  protection, 
is  set  forth  in  the  schedule  which  you  have,  which 
I  just  handed  you  (handing  document  to  the  wit- 
ness) 1  A.    Yes,  sir,  that  is  correct. 

Q.  This  was  prepared  by  you,  or  undei  your 
direction?  A.     Yes,  sir. 

Mr.  Campbell:  This  will  be  offered  as  Govern- 
ment's Exhibit  next  in  order. 

The  Court:    It  may  be  marked  in  evidence. 

The  Clerk:     Government's  Exhibit  13. 

(The  schedule  referred  to  was  received  in 
evidence  and  marked  U.  S.  Exhibit  No.  13.) 

Mr.  Campbell:    You  may  cross  examine. 
Cross  Examination 

Mr.  Belli:  Q.  Mr.  Burkett,  as  I  understand  it, 
to  summarize  your  testimony  so  we  will  all  be 
clear,  and  I  will,  myself,  too,  with  reference  to  the 
last  sheet,  that  gives  us  a  recap  here  that  you  v.^nt 
through  all  of  these  figures  of  Mr.  Krakauer's,  or 
whatever  it  was,  on  this  card  here,  and  you  esti- 
mated that  from  these  cards,  that  in  1941  Julius' 
[204]  net  profit  should  have  been  around  $16,000 — 
$16,932,  instead  of  what  was  declared  for  him;  in 
1942  it  should  have  been  $34,000,  instead  of  what 
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was   declared;   and   in   1943   it   should   have   been 

$30,000,  instead  of  what  was  declared. 

By  the  way,  so  we  may  make  a  record,  do  you 
have  there  what  was  declared  in  the  three  years? 
See  what  I  mean? 

A.     I  don't  understand  your  question,  Mr.  Belli. 

Q.    What  did  Julius  declare  in  1941? 

A.     Well,  you  have  the  exhibit  before  you,  sir. 

Q.  As  profit.  You  take  these,  and  I  think  you 
can  do  better  than  I  can  (handing  documents  to 
the  witness). 

Mr.  Camj^bell :  Possibly  he  could  retain  one 
copy  and  you  could  retain  the  other. 

Mr.  Belli:     No,  he  can  tell  me  on  that. 

Mr.  Campbell:    What  is  your  question? 

Is  there  a  question? 

Mr.  Belli:    Yes. 

Q.  In  1941  what  did  Tuliu'^  declare  as  his  net 
])rofit,  or  what  was  declared  for  him  as  net  profit? 

■Mr.  Campbell:  Now,  I  object  to  the  question 
in  that  form,  because  there  are  various  reports  in- 
cluded in  the  return.  There  is  a  net  profit  from 
business,  and  there  are  also  other  items  of  iacome. 

Mr.  Belli:  Well,  that  is  fair  enough.  I  will 
withdraw  that.  We  will  approach  it  in  another  way. 

Q.  When  you  compute  net  profit,  the  only  thing 
that  you  init  in  there,  I  think  you  said  this,  but 
I  want  to  be  clear  about  it,  you  didn't  include  any- 
thing or  any  deductions  other  than  that  which  ap- 
peared on  those  cards,  right,  for  '41,  '42,  and  '43? 
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A.  I  subtracted  the  gross  take  and  all  the  oper- 
ating expenses,  Mr.  Wild's  salary,  which  left  the 
net  take,  that's  right. 

Q.  In  other  words,  you  didn't  go  outside  of 
these  three  cards  that  T  hold  in  my  hand  t)  com- 
pare this  last  exhibit  of  the  (rovernment,  right? 

A.  We  gave  him  the  benefit  of  the  doubt  of 
sleepers,  and  the  expenses  of  the  raids.  We  didn't 
include  that.  We  gave  him  the  benefit  of  it. 

Q.  Yes.  But  you  didn't  deduct  anything  other 
than  that  which  appeared  on  those  cards.  You 
didn't  have  any  other  facts  to  work  from,  did  vou, 
when  }^ou  computed  your  last  exhibit  here? 

A.     That's  right. 

Mr.  Belli:     That  is  all. 

Mr.  Campbell;     Is  that  all? 

Mr.   Belli:     Yes,  that  is  all. 

Mr.  Campbell:     That  is  all,  Mr.  Burkett. 

(Witness  excused.) 

Mr.  Campbell :  May  I  sug2:est  the  noon  recess 
at  this  time,  your  Honor,  before  calling  the  next 
witness?  [206] 

The  Court:  Ladies  and  gentlemen  of  the  vi'^y, 
we  have  reached  the  noon  hour,  and  we  will  rake 
the  noon  recess  and  resume  further  trial  at  two 
o'clock.  The  same  admonition  to  you,  not  to  discuss 
the  case,  nor  to  form  or  express  any  opinion  there- 
on until  it  is  finally  submitted  to  you. 

(Whereupon  a  recess  was  taken  until   2:00 
o'clock  p.m.)    [2071 
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2:00 

The  Court:    You  may  proceed,  counsel. 
HUBERT  C.  MYTINGER 
called  on  behalf  of  the  Grovernment,  sworn. 

The  Clerk :  Q.  Will  you  state  your  name  to  the 
Court  and  jury? 

A.     Hubert  C.  Mytinger. 

Direct  Examination 

Mr.  Campbell:  Q.  What  is  your  business  or  oc- 
cupation, Mr.  Mytinger? 

A.  I  am  assigned  the  technical  adviser,  Office  of 
Regional  Counsel,  Penal  Division,  Bureau  of  In- 
ternal Revenue. 

Q.     Treasury  Department? 

A.     Treasury  Department. 

Q.     How  long  has  that  been  your  occupation? 

A.     I  was  assigned  in  February  of  this  year. 

Q.     Prior  to  that  Avhat  was  your  position? 

A.     Internal  Revenue  agent. 

Q.  For  how  many  years  were  you  an  Internal 
Revenue  agent?  A.    About  12  years. 

Q.  You  are  also  a  licensed  public  accountant  in 
the  State  of  California?  A.     I  am. 

Q.  Will  you  relate  briefly  the  nature  of  your 
training  and  [208]  experience  prior  to  becoming  an 
Internal  Revenue  agent? 

A.  Well,  I  was  a  public  accountant  and  account- 
ant for  private  commercial  firms  for  approximately 
ten  years  prior  to  becoming  an  Internal  Revenue 
agent. 

Q.    And  you  were  an  Internal  Revenue  agent  for 
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what  length  of  time?  A.     Since  July  1,  1935. 

Q.  During  the  course  of  your  experience,  par- 
ticularly as  Internal  Revenue  agent,  and  more  re- 
cently as  technical  adviser  attached  to  the  Penal 
Division,  has  it  been  among  your  duties  to  examine 
income  tax  returns  filed  by  individuals,  corpora- 
tions, firms  and  partnerships?  A.     It  has. 

Q.  Has  it  been  a  portion  of  your  duties  to  com- 
pute taxes  based  upon  certain  alleged  incomes,  skiv- 
ing allowances  to  deductions  and  credits  allowed  by 
law  and  other  exemptions  ?  A.     It  has. 

Q.  And  that  has  been  your  principal  wo]'k,  has 
it,  for  the  past  12  or  13  years  ?  A.     It  has. 

Q.  Now,  Mr.  Mytinger,  I  will  ask  you  whether 
or  not  the  Bureau  of  Internal  Revenue  has  hereto- 
fore made  a  determination  with  respect  to  divi- 
dends paid  calendar  years  1941,  '42  and  '43  1w  the 
California  Jockey  Club  and  the  Orpheum  Building 
Company,  both  California  corporations,  as  to  the 
percentage  of  the  [209]  dividends  paid  by  such  cor- 
porations during  such  calendar  years  are  taxable 
and  what  percentage  are  non-taxable? 

A.     It  has. 

Q.  AVill  you  state  what  that  determination  is  or 
was  ? 

A.  With  respect  to  the  calendar  year  1941,  the 
Bureau  has  determined  that  the  Orpheum  Building 
Company  dividends  were  65.61  per  cent  taxable  and 
the  California  Jockey  Club  dividends  were  79.29  per 
cent  taxable. 

Q.  When  you  say  "taxable"  does  that  mean  lax- 
able  in  the  hands  of  the  recipients? 
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A.     Yes,  and  that  refers  to  taxable,  as  dividends. 

Q.     Yes,  taxable  as  dividends. 

A.  Yes.  Now,  with  respect  to  1942,  the  Bureau 
has  determined  the  dividends  of  the  Orpheum 
Building  Company  to  have  been  70.9  per  cent  tax- 
able, and  no  dividends  were  paid  by  the  California 
Jockey  Club  in  that  year. 

With  respect  to  the  year  1943,  the  Bureau  has 
determined  the  dividends  paid  by  the  Orpheum 
Building  Company  to  have  been  82.07  per  cent  tax- 
able ;  and  the  dividends  paid  by  the  Jockey  Club  to 
have  been  fully  taxable. 

Q.  For  the  benefit  of  the  jury,  when  we  refer  to 
dividends  received  by  a  stock  owner  as  being  tax- 
able or  non-taxable,  will  you  state  briefly  the  basis 
and  purpose  of  such  determination? 

A.  Generally,  if  they  are  paid  from  the  accumu- 
lated earnings  of  the  paying  corporation,  they  are 
considered  taxable  income.  [210] 

Q.  But  if  they  are  paid  from  a  sale  of  assets  or 
liquidation  of  any  of  the  assets  of  the  corporation, 
in  that  event  they  are  not  taxable  to  the  person  re- 
ceiving them,  is  that  correct? 

A.  To  the  extent  they  may  be  repaid  from  re- 
covery of  capital,  that  would  be  true. 

Q.  That  is  the  basis  of  the  determination  here? 
.  A.     That  is  true. 

Q.  So  that  a  certain  percentage  of  the  dividends 
paid  by  those  two  corporations  in  the  years  you  in- 
dicated would  not  be  taxable  to  the  stockholder  re- 
ceiving them  in  the  amount  you  have  designated  ? 


United  States  of  America  209 

(Testimony  of  Hubert  C.  Mytinger.) 

A.  Not  unless  the  amount  he  received  exceeded 
the  cost  of  his  stock. 

Q.  Now,  Mr.  Mytinger,  I  call  your  attention  to 
Government  Exhibits  1  to  6,  inclusive,  which  are  the 
individual  income  tax  returns  of  Julius  Wild  and 
his  wife  Emma  Wild,  for  the  calender  years  1941, 
'42  and  '43,  there  being  an  individual  return  for 
both  the  husband  and  wife  for  such  years.  Have  you 
heretofore  examined  or  seen  these  returns? 

A.     I  have. 

Q.  Mr.  IMytinger,  assuming  that  during  the  cal- 
endar year  1941  Julius  Wild  was  married  but  had 
no  other  dividends;  assuming  further  that  Julius 
Wild  and  his  wife  filed  separate  returns  for  the 
calendar  year  1941,  each  claiming  one  half  of  the 
personal  exemption  allowed  by  law,  namely,  $750,  as 
shown  by  the  Government  [211]  Exhibits  1  and  4 
and  that  during  the  said  year  1941,  the  community, 
that  is,  Julius  Wild  and  his  wife  received  dividends 
on  stock  owned  by  them  in  the  Orpheum  Building 
Company  and  the  California  Jockey  Club  in  the 
total  amount  of  $3484.50,  as  set  forth  in  the  exhibits 
to  which  I  have  heretofore  called  your  attention,  of 
which  amount  of  dividends  the  sum  of  $655.54  was 
taxable  income,  computed  ui)on  the  basis  you  have 
testified  to  as  that  proportion  which  is  taxable;  as- 
suming further  that  the  community  received  net  in- 
come from  the  business  of  horse  race  booking  of 
$17,982,  so  that  Wild  and  his  wife  received  a  total 
gross  community  income  of  $20,637.54,  of  which 
Julius  Wild's  one  half  on  a  community  basis  was 
the  sum  of  $10,318.77;  assuming  further  that  Julius 
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Wild  was  entitled  to  what  Avas  the  non-business  de- 
ductions which  he  claimed  on  his  1941  individual 
income  tax  return,  Government  Exhibit  No.  1,  of 
$1,181.00,  so  that  his  net  income  on  community 
property  basis  for  the  calendar  year  1941  was  the 
sum  of  $9,137.77;  assuming  further  that  he  was  en- 
titled to  the  earned  income  credit  set  forth  on  his 
return,  that  is,  $339.90: 

What  would  have  been  his  total  tax  liability  on 
his  individual  income  tax  return  for  the  year  1941 'F 

A.     $1,303.34. 

Q.  A¥hat  was  the  amount  which  he  reported  as 
due  from  him  for  the  calendar  year  1941  on  the  in- 
come tax  return  filed  by  him  for  that  year  which  is 
Government  Exhibit  No.  1?  [212] 

A.    $270.66. 

Q.  Will  you  compute  the  difference  between 
those  two  amounts'? 

A.     The  difference  is  $1,032.68. 

Q.  Mr.  Mytinger,  assuming  that  during  the  cal- 
endar year  1942  the  defendant  Julius  Wild  was 
married,  but  living  separate  from  his  wife,  had  no 
other  dividends;  assuming  further  that  for  such 
calendar  year  Julius  Wild  and  his  wife  filed  sep- 
arate returns  each  claiming  one  half  of  the  per- 
sonal exemption  allowed  by  law,  that  is,  $500,  as  set 
forth  in  Government  Exhibits  2  and  5,  respectively ; 
assuming  further  that  during  the  said  calendar  year 
the  community,  that  is,  Julius  Wild  and  his  wife, 
received  dividends  on  stock  owned  by  them  in  the 
Orpheum  Building  Company,  a  corporation,  of 
$1,119  as  set  forth  in  the  returns  to  which  I  have 
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directed  your  attention,  of  which  amount  $793.37 
was  taxable  income  upon  the  ])asis  determined  by 
the  Bureau  of  Internal  Revenue  with  respect  to 
such  corporation;  assuming  further  that  the  com- 
munity net  income  from  the  business  of  bookmaking 
on  horses  was  the  sum  of  $35,261,  or  a  total  com- 
munit}^  income  of  $36,064.37,  of  which  one-half,  or 
$18,027.19  was  taxable,  to  the  defendant  Julius 
Wild,  as  his  share  of  the  community  income;  and 
assuming  further  that  Julius  Wild  was  entitled  to 
the  non-business  deduction  as  set  forth  in  his  re- 
turn, Government  Exhibit  No.  2,  that  is  $1,941.36, 
so  that  his  net  income  was  the  sum  of  $16,085.83; 
and  assuming  further  that  he  was  entitled  to  the 
earned  income  credit  as  [213]  claimed  by  him  on 
his  return  of  $517.60: 

What  would  have  been  his  total  tax  liability  to 
the  United  States  on  his  individual  income  tax 
return   for   1942?  A.     $4918.42. 

Q.  What  was  the  amount  reported  by  him  as 
due  on  his  individual  income  tax  return  for  1942, 
Cfovernment  Exhibit  No.  2?  A.     $964.72. 

Q.  Will  you  compute  the  difference  between  the 
amount  you  found  to  be  due  in  the  hypothetical 
(]uestion  and  that  which  he  reported  in  Cxovcrn- 
ment  Exhibit  No.  2? 

A.     The  difference  is  $3953.70. 

Q.  Mr.  Mytinger,  assuming  that  during  the  cal- 
endar year  1943,  Julius  Wild  was  married  and  had 
no  other  dependent,  assuming  further  that  he  and 
his  wife  filed  separate  returns  for  such  year,  each 
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purporting  to  report  one  half  of  the  community  in- 
come and  deductions  as  shown  by  Government  Ex- 
hibits 3  and  6  respectively;  assuming  further  that 
each  claimed  one  half  of  the  personal  exemption 
allowed  by  law,  that  is,  $600  as  set  forth  on  said 
return;  assuming  further  that  the  community,  that 
is,  Julius  Wild  and  his  wife,  received  dividends  on 
stock  owned  by  them  in  the  California  Jockey 
Club  and  Orpheum  Building  Company,  both  Cali- 
fornia corporations,  in  the  amount  of  $3671.60  as 
set  forth  in  the  returns  to  which  I  have  directed 
your  attention,  of  which  amount  $336.02  was  tax- 
able as  income  based  upon  the  determination  of 
the  Bureau  of  Internal  Revenue  as  to  [214]  tax- 
ability of  dividends  of  those  corporations  for  that 
year;  assuming  further  that  the  community  re- 
ceived net  income  from  the  business  of  bookmaking 
in  the  amount  of  $31,598;  so  that  the  total  com- 
munity income  was  the  amount  of  $34,934.02;  as- 
suming further  that  the  community  was  entitled 
to  all  of  the  non-business  deductions  set  forth  on 
the  returns.  Government  Exhibits  3  and  6,  respec- 
tively, that  is  $536.19;  so  that  the  income  tax  net 
income  of  the  community  was  the  siun  of  $34,- 
397.83  and  the  Victory  tax  net  income  of  the  com- 
mimity  was  the  sum  of  $34,934.02,  one  halt  of 
which  amount  should  have  been  reported  by  the 
defendant  Julius  Wild  on  his  individual  income 
tax  return  for  1943: 

What  would  then  have  been  the  total  liability 
of  defendant  Julius  Wild  for  income  and  Victory 
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tax  to  the  United  States  for  the  calendar  year  1943 

on  his  individual  return?  A.     $5919.80. 

Q.  Will  you  state  the  amount  of  tax  liability 
foi-  income  and  Victory  tax  reported  by  the  de- 
fendant Julius  Wild  on  his  individual  return  for 
1943,   being  Grovernment   Exhibit   No.   3? 

A.  The  amount  reported  on  line  16,  page  4  of 
tliat  return  is  $829.78. 

Q.  AYill  you  compute  the  difference  betv'een 
that  which  you  state  would  have  been  due  based 
upon  the  hypothetical  question  and  that  which  he 
reported  in  the  individual  income  tax  return  filed 
by  him?  [215] 

A.     The  difference  would  be  $5090.02. 

Mr.  Campbell:    You  may  cross  examine. 

Cross  Examination 

Mr.  Belli:  Q.  Mr.  Mytinger,  is  it?  Is  that  the 
cross  pronunciation?  A.     Mytinger. 

Q.  The  total  of  the  three  years,  1941,  '42  and 
•43,  according  to  your  computations,  Mr.  Wild  was 
short  in  the  payment  of  taxes  in  the  total  amount 
of  $10,075.72?  Am  I  correct  on  mv  addition? 

A.     I   haven't   totaled   those,    counsel. 

Q.     Well,  let's  do  it.  A.     All  right. 

Mr.  Belli:  That  should  equal  the  amount  in  the 
indictment;  does  it,  counsel? 

Mr.  Campbell :     Substantial Iv,  I  believe. 

Mr.  Belli:     Q.     It  is  about  $10,000,  isn't  it? 

A.     Yes,  I  make  it  $10,076.40. 

Mr.  Campbell:    May  T  have  that  figure,  please? 


214  Julius  Wild  vs. 

(Testimony  of  Hubert  C.  Mytinger.) 

The  Witness:  A.  $10,076.40  on  my  first  addi- 
tion here. 

Mr.  Belli:    Q.     Was  your  last  one  $1590.02 V 

A.     Right. 

Q.    What  happened  to  that  two  cents? 

A.     I  added  that  in  along  with  the  other. 

Q.    Was  it  $10,032  and  no  cents?  [216] 

A.     No,  $10,076.40. 

Q.     Well,  let's  get  it  right.  Is  that  the  first  o>ie? 

A.  No,  that  is  the  other.  I  have  $1032.68  for 
1941. 

Q.     For  1941? 

A.     Yes,  right,  and  $3953.70  for  the  second  one. 

Q.     For  1942? 

A.     Yes,  and  $5090.02  for  1943. 

Q.  Then,  you  have  $10,076.40  for  the  total,  is 
that  right?  A.     Yes,  10,076.40. 

Q.  In  the  hypothetical  question  given  j^ou  for 
each  of  those  years,  what  you  have  taken  other  than 
the  taxpayer's  declaration  for  income  such  as  his 
dividends  from  the  Jockey  Club  stock  and  the 
Orpheum  Theater  and  his  other  dividends  as  part 
of  your  hypothetical  question,  the  return  as  it 
comes  off  these  three  sets  of  cards  of  Mr.  Kra- 
kauer — in  other  words,  in  1941,  that  the  net  profit 
was  $16,932— right? 

A.  I  have  taken  the  figures  read  by  Mr.  Camp- 
bell. 

Mr.  Belli:  It  will  be  stipulated,  Mr.  Cam.pbell, 
that  that  is  what  the  net  profit  was  in  the  hypo- 
thetical question? 
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Mr.  Campbell:  The  net  profit  in  the  hypothe- 
tical question  was  testified  to  in  the  computations 
of  Mr.  Burkett  and  set  forth  in  one  of  the  G-ov- 
ernment  Exhibits. 

Mr.  Belli:     No.  13? 

Mr.  Campbell:    I  believe  that  is  correct,  yes. 

Mr.  Belli:     All  right.  [217] 

Q.  Now,  in  computing  income  taxes,  of  course 
— withdraw.  Are  you  the  man  that  determines  what 
is  deductible  and  what  is  not  deductible  in  the 
taxes,  I  mean  as  business  expense? 

A.     Not  necessarily. 

Q.  Well,  maybe  you  can  help  us  a  little  bit  on 
this:  If  Julius,  or  Mr.  Wild,  during  these  three 
taxable  years  went  down  to  Caliente  and  made 
book  down  there,  and  if  his  business  were  that  of 
a  bookmaker  here  in  San  Francisco,  would  or  would 
not  his  ordinary  business  expenses  of  transporta- 
tion to  Caliente  be  deductible? 

A.  If  they  were  in  connection  with  his  business, 
I  would  say  yes. 

Q.     His  business  being  that  cf  bookmaker,  right? 

A.     That  I  don't  know. 

Q.     Would  his  hotel  bills  be  deductible? 

A.  If  it  was  in  connection  with  his  business,  yes, 
sir. 

Q.  Would  the  transportation  from  the  airport 
to  the  racetrack  from  San  Diego  over  to  Caliente 
be  deductible? 

A.     If  it  was  in  connection  with  his  business. 
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Q.  If  he  took  someone  along  with  him  to  make 
book,  would  that  be  deductible? 

A.     Ordinarily,  yes. 

Q.  Long  distance  phone  calls — would  they  be 
deductible? 

A.  If  the}^  were  in  connection  with  his  business^ 
yes. 

Q.  Contributions  to  church,  charity,  even  from 
a  bookmaker,  [218]  would  be  deductible  as  business 
expenses,  or  just  be  regular  deductions  in  income 
tax? 

A.  They  would  not  be  deductible  as  business 
deductions,  but  would  be  deductible  subject  to  limi- 
tations. 

Q.     Subject  to  limitations? 

A.     That's  right. 

Q.  Certainly,  if  he  w^as  a  bookmaker  and  in  his 
business  as  bookmaker  he  did,  as  some  of  the  in- 
surance companies  do  when  they  get  too  big  a  risk, 
he  went  out  and  put  some  of  that  with  some  other 
bookmakers  and  lost  and  had  to  cover  that,  that 
would  be  deductible,  too,  would  it  not,  as  business 
expense  ? 

A.     If  it  was  part  of  his  business,  yes. 

Q.  Would  losses  by  theft  in  the  ordinary  course 
of  business  be  deductible  as  business  expense? 

Mr.  Campbell:  Just  a  minute.  I  think  there 
should  be  some  limitation  on  this.  If  it  is  to  test 
the  credibility  and  ability  of  the  witness,  all  right, 
but  none  of  these  facts  are  in  evidence  yet. 

The  Court:  That  is  true,  counsel.  Your  purpose 
in  this  present  inquiry  is  what? 
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Mr.  Belli:  It  is  premature,  perhaps,  but  rather 
than  call  him  back  or  elicit  this  information  from 
an  expert  of  my  own,  I  thought  we  might  do  it 
from  the  Government's  witnesses,  because  we  in- 
tend to  prove  all  of  these  facts. 

Mr.  Campbell :  I  suggest  as  a  matter  of  law  that 
all  [219]  reasonable  expenses  of  doing  business  are 
deductible.  It  does  not  require  an  expert  on  that. 
I  thought  these  questions  were  for  the  purpose  of 
determining  the  credibility  and  expertness  of  this 
witness. 

Mr.  Belli:    No,  we  stipulate  to  that 

The  Court :    What  was  the  last  question  ? 
(Record  read.) 

The  Court:    You  may  answer. 

The  Witness:  A.  Ordinarily  yes,  in  the  amount 
sustained. 

Mr.  Belli:  I  think  that  is  all.  Thank  you  very 
much. 

Mr.  McMillan:     At  this  time,  if  it  please  your 
Honor,  the  Government  rests. 
(Government  rests.) 

Mr.  Belli:  If  your  Honor  please^  there  are  some 
other  witnesses  that  I  understood  would  be  called. 
However,  if  the  Government  does  not  call  them, 
we  will  call  them  as  our  witnesses  this  afternoon. 
At  least  we  will  start  with  one. 

I  did  intend  to  make  rather  an  extensive  open- 
ing statement,  but  I  hate  to  lose  the  time  this  after- 
noon by  taking  time  tonight  to  prepare  it.  So  I 
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would  like  to  proceed  now  and  put  on  at  least  one 
witness. 

The  Court:    Do  you  feel  that  an  outline  of  your» 
general  defense  might   l^e  helpful  to   the   jury  as 
well  as  the  Court? 

Mr.  Belli:    I  think  very  definitely,  yes. 

The  Court:  I  think  it  would  be.  It  would  help 
the  jury  [220]  as  well  as  the  Court  to  follow  your 
presentation  of  the  evidence.  From  my  experience 
in  these  Courts  an  opening  statement  on  behalf  of 
the  defendant  is  helpful,  and  then  correlate  the 
evidence   in  the  light  of  the   general   picture. 

What  is  your  disposition  concerning  that? 

Mr.  Belli:  I  would  not  be  able  to  do  much  cor- 
relating this  afternoon.  The  close  of  the  Govern- 
ment's case  comes  rather  abruptly,  but  I  don't  ask 
for  a  continuance  because  I  am  loath  to  lose  this 
time  to  keep  your  Honor  and  the  jury  here.  I 
would  be  satisfied  to  present  it  all  in  argum.ent. 

Mr.  Campbell:  Would  it  be  of  assistance  if  we 
took  a  short  recess  at  this  time? 

The  Court:  We  might  have  in  mind,  if  the 
Clerk  has  not  already  announced  to  counsel  as  well 
at  the  litigants  and  the  jurors  that  tomorrow 
morning  services  will  take  place  at  St.  Marys  Cath- 
edral for  Senior  Circuit  Judge  Garrecht,  whose 
death  has  already  been  announced  in  the  presence 
of  the  jury.  The  Mass  starts  at  10:00  o'clock.  I 
have  scheduled  criminal  cases  at  11:30  tomorrow 
morning.  So  in  the  very  nature  of  things  we  can 
not  go  forward  with  this  case  tomorrow  morning. 

So  I  w^ould  like  to  utilize  what  time  we  could 
this  afternoon. 
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Mr.  Belli:  Well,  I  could  make  a  brief  opening 
statement  now  and  then  call  Mr.  Hughes. 

The  Court:     Very  well.   [221] 
OPENING  STATEMENT  ON  BEHALF 
OF  DEFENDANT 

Mr.  Belli:  Ladies  and  gentlemen  of  the  jury,  if 
I  may  briefly,  and  certainly  not  in  the  spirit  of 
argument,  but  I  hope  in  the  nature  of  expectation, 
I  want  to  tell  you  our  theory  of  the  defense  as  it 
will  unfold  to  you.  And  I  give  you  this  so  that 
I  hope  it  will  be  of  assistance  for  you  to  follow 
what  our  contentions  are  in  the  defense  of  my 
client,  Mr.  Wild. 

It  is  not  my  purpose — and  the  Government  was 
very  fair  in  this — to  defend  his  business  of  book- 
making,  or  to  go  again  into  the  question  of  pay- 
offs or  anything  of  that  kind.  The  only  thing  I 
have  to  do  is  present  the  defense  of  this  man,  of 
Julius  Wild,  who  is  charged  with  wilfully  evading 
and  failing  to  report  his  income  tax. 

We  will  not  do  that  under  the  subterfuge  of  any 
agents  nor  will  we  rely  on  Julius  Wild's  business 
activity  or  business  acumen  or  lack  of  it. 

I  think  the  evidence  will  show,  and  we  will  go 
into  it  more  elaborately,  the  operation  of  Julius 
Wild's  business. 

You  have  heard  a  little  bit  of  it  in  this  place 
called  ''the  room,"  where  Mr.  Wild  operated. 

The  evidence  will  show  further  these  cards  here 
that  the  Government  has  introduced  would  give  us 
an  indication  from  the  last  witness,  if  these  were 
run  up,  the  totals  and  the  deductions  taken  on  these 
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cards;  if  you  would  assume  tliese  cards  to  [222] 
be  correct,  then  Julius  Wild  owes  the  Government 
at  the  i^resent  time  some  $10,000  in  taxes. 

We  are  going  to  show  you  as  was  indicated  with 
Mr.  Krakauer,  that  a  great  deal  of  Mr.  Wild's  busi- 
ness w^as  transacted  out  of  "the  room''. 

We  will  call  Mr.  Hughes,  Mr.  Bob  Hughes,  one 
of  the  gentlemen  who  went  to  Tijuana  with  Mr, 
Wild,  who  went  down  to  Mr.  Kyne's  track  dowm 
the  Peninsula  here,  and  we  will  show  because  of 
the  odds  Julius  Wild  gave  over  the  telephone  to 
make  the  business  attractive  and  attract  other  peo- 
]i]e  in  the  nature  of  advertising,  that  in  the  very 
nature  of  his  business  outside  of  "the  room"  here, 
that  Julius  Wild  lost  heavily. 

We  will  also  show  that  the  so-called,  to  use  the 
vernacular,  "smart  money"  took  Julius  Wild  on 
the  telei)hone,  and  the  runnei's  from  the  various 
clubs  that  came  into  the  room,  other  than  the  room 
that  Mr.  Krakauer  was  in,  took  Julius  Wild  and 
took  him  heavily. 

We  will  try  as  best  we  can  to  reconstruct,  ladies 
and  gentlemen,  the  financial  picture  for  you  over 
this  period  of  time,  showing  you  Julius  Wild's 
worth  and  the  net  worth  audit  at  the  time  of  the 
beginning  and  at  the  end  of  the  period  and  show 
to  you  what  his  taxes  were  and  should  have  been 
just  as  he  described  them  to  Uncle  Sam. 

We  are  not  going,  ladies  and  gentlemen — and 
this  is  not  in  the  sense  of  argument,  but  so  you 
will   follow  our  testimony — to   [223]   castigate  Mr. 
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Krakauer.  If  things  in  here  are  factual  vie  will 
accept  them  as  fact. 

Mr.  Hughes  will  testify  on  those  cards.  However, 
ladies  and  gentlemen,  the  evidence  will  show  that 
Mr.  Wild  had  other  records,  and  that  he  told  the 
Government  he  had  other  records  at  or  about  the 
time  the  informer,  or  Mr.  Krakauer,  left  Mr. 
Wild's  employ,  that  those  records  likewise  have 
disappeared.  We  cannot  prove  those  thincs  with 
the  records,  but  by  our  theory  and  evidence  we 
will  give  you  an  inference,  and  his  Honor  will 
instruct  you  on  that  at  the  end  of  the  case.  The 
inference  is  that  if  this  man  who  signed  the  re- 
ceipts— that  all  of  the  records  were  left  with  Mr. 
Wild — took  these  records,  here,  that  he  likewise 
took  other  records  that  Mr.  Wild  had.  At  leasts 
we  will  establish  beyond  any  question  that  Mr. 
Wild  did  in  some  fashion  keep  other  records  of 
the  Winter  book,  the  losses  on  Seabiscuit,  and 
some  horses  like  that,  and  some  horses  he  had  in 
Caliente,  and  some  he  had  in  San  Diego. 

We  will  show  that  Julius  Wild — and  we  v/on't 
claim  all  of  these  deductions  for  his  generosity,  or 
for  his  entertainment,  nor  will  w^e  claim  that  these 
times  he  went  out  on  one  of  what  one  of  these 
witnesses  characterized  as  ''binges"  are  deductible 
items,  but  we  will  show  he  was  under  heavy  ex- 
pense when  he  went  to  Caliente.  He  maintained  a 
room  every  week,  whether  he  was  there,  or  not,  in 
the  hotel  at  Caliente.  [224]  He  paid  for  the  hotel 
and  automobile,  and  he  paid  for  Mr.  Hughes  and 
the  various  expenses  he  had. 
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We  will  show  you  in  one  count  alone  a  fabulous 
character  in  Arizona,  who  took  Julius  Wild  for 
a  month  and  a  half  for  a  large  sum  of  money. 

We  will  establish  and  prove  that  to  you,  that 
that,  ladies  and  gentlemen,  is  a  deductible  item 
til  at  appears  nowhere  within  these  cards. 

We  will  prove  that  by  one  of  the  witnesses  who 
have  been  subpoenaed  by  the  Government  an^l  a 
witness  who  was  not  put  on  the  stand  by  them, 
one  of  Mr.  Wild's  former  employees. 

We  will  show  you  in  one  instance  along  in  the 
work  sheet  that  Mr.  Callahan  prepared,  in  at- 
tempting to  give  the  Grovernment  a  correct  picture 
of  these  taxes,  that  he  all  through  the  year  de- 
clared the  rent  as  $100,  whereas,  as  a  matter  of 
fact,  and  in  truth,  ladies  and  gentlemen,  the  rent 
was  $117. 

We  will  show,  if  anything,  Julius  Wild  actually 
erred  on  the  other  side;  rather  than  owing  Uncle 
Sam  anything,  and  after  we  show  what  Julius  Wild 
has  lost  in  'Hhe  room",  and  down  in  Caliente,  and 
what  he  lost  because  of  some  of  the  ''smart  money", 
that  he  overpaid  rather  than  underpaid  his  taxes. 

We  will  call  Mr.  Callahan,  the  man  that  was 
supposed  to  prepare  the  returns.  He  will  tell  you, 
I  believe,  that  he  gave  no  figures,  whatsoever,  to 
Mr.  Krakauer,  that  any  figures  that  Mr.  Kr^akauer 
had  he  got,  himself,  or  got  from  Mr.  Wild;  and 
[225]  if  the  figures  on  the  cards  that  were  brought 
up  to  the  Internal  Revenue  and  represent  the  taxes 
that  were  paid,  were  less  than  what  were  on  these 
cards,  the  reason  is  because  m  Mr.  Wild's  book 
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had  these  deductions  from  Caliente,  and  from  the 
man  in  Arizona,  and  from  Bill  Kyne  down  at  Bay 
Meadows,  and  the  rest  of  the  places  that  don^t  ap- 
pear here,  and  admittedly  they  don't  appear  here 
because  these  are  in  "the  room"  and  in  "the  room" 
only. 

Our  theory,  ladies  and  gentlemen,  is  that  here  is 
a  situation  where  Uncle  Sam  is  claiming  he  is  a 
partner  in  a  bookmaking  establishment;  and  being 
a  partner  in  a  bookmaking  establishment,  ladies 
and  gentlemen,  we  will  show  you  that  we  are  en- 
titled against  our  other  partner  to  take  any  more 
deductions  and  show  you  the  picture  of  the  v^hole 
business,  rather  than  rest  and  rely  on  the  part  that 
Mr.  Krakauer  alone  gave  you.  And  we  will  submit, 
ladies  and  gentlemen,  after  we  have  shown  you 
the  true  picture  of  this,  in  all  due  respect,  that 
Uncle  Sam,  the  other  partner,  really  owes  us 
money,  and  we  will  ask  and  expect  at  your  hands 
in  all  sincerity  a  verdict  of  acquittal. 

May  we  call  Mr.  Hughes? 

ROBERT  E.  HUGHES, 

called  as  a  witness  on  behalf  of  defendant;  sworn. 

The  Clerk:  Q.  Will  you  state  your  name  to  the 
court  and  [226]  jury? 

A.     Robert  E.  Hughes. 

Direct  Examination 

Mr.    Belli:     Q.    You   were   subpoenaed   by   the 
Government,  were  you  not,  Mr.  Hughes'? 
A.     That's  right,  sir. 
Q.    Let  me  ask  you,  presently  what  is  your  oc- 
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cui)ation?  A.     I  am  an  electrician. 

Q.  Were  you  working  for  Julius  during  1941, 
'42,  and  '43?  A.     '41,  '42,  and  part  of  '43. 

Q.  You  left,  I  presume,  in  1943  to  go  into  war 
work?  A.     That's  right,  sir. 

Q.     How  long  were  you  away  from  Julius? 

A.     Pardon  me? 

Q.  How  long  were  you  away  from  Julius,  then? 
Did  the  place  close,  there,  or  what  happened? 

A.     I   understand   right   after  that  it   did. 

Q.  When  you  first  went  there  was  Mr.  Kra- 
kauer  working  for  Julius?  A.     No,  sir. 

Q.  How  long  after  you  were  there  did  Mr. 
Krakauer  come? 

A.  The  first  time  I  saw  Mr.  Krakauer  was  ap- 
proximately in  1936.   [227] 

Q.     What  did  he  do  at  Julius'  establishment? 

A.     Nothing  at  the  time. 

Q.  Well,  when  you  went  there  and  you  were 
there,  what  were  his  duties? 

A.  He  came  downstairs  and  helped  me — as  he 
stated,  I  had  the  room  upstairs.  The  book  was 
closed  as  far  as — 

Q.     What  year  is  this?  A.     1936. 

Q.  Let  us  go  a  little  bit  ahead  of  that;  let  us 
go  on  up  to  1941:  In  1941  where  was  Mr.  Kra- 
kauer working — what  part  of  the  establishment? 

A.  He  was  working  as  a  ticket  writer  on  the 
left-hand  side  of  the  counter  as  you  approach  it. 

Q.     How  many  employees  were  there? 

A.  Two  ticket  writers,  one  cashier,  one  door- 
man and  myself. 
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Q.  Now,  by  the  expression  that  has  been  used 
here,  ^'the  room",  will  you  give  us  just  a  brief 
description  of  how  the  bets  were  handled  in  the 
room  there?  Was  there  anyone  that  supervised  it 
or  was  in  charge  of  the  room,  or  what?  Was  Mr. 
Krakauer  in  charge? 

A.     No,  I  was  in  charge  of  the  room  play. 

Q.  The  room  play  means  what  ?  What  happened 
in  the  room? 

A.  The  customer  comes  into  the  room;  he  goes 
up  to  the  board,  which  was  hung  on  a  swivel. 
Numbers,  approximate  odds,  and  the  horses'  names, 
and  the  weights  and  jockeys  were  on  the  board. 
[228]  In  front  of  that  was  a  line  laid — brouglit  up 
to  date  and  laid  by  Mr.  Wild  with  approximate 
odds  that  you  could  either  take  and  declare,  or  you 
could  take  the  track  odds.  Mr.  Krakauer  wrote 
tickets,  and  another  fellow  wrote  tickets,  and  T 
supervised  and  watched  the  tickets  as  they  came  in, 
to  see  that  the  approximate  odds  were  correct  and 
that  the  bet  was  not  out  of  line  as  far  as  big 
play  was  concerned. 

Q.  Were  there  any  telejjhone  bets  taken  in  the 
room — what  we  call  the  room,  here? 

A.  No,  no  telephone  bets;  that  was  handled  sep- 
arately. 

Q.     That  was  entirely  separate? 

A.     That's  right. 

Mr.  Campbell :  May  T  have  the  last  two  answers 
read,  please? 

(Record  read.) 
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Mr.  Belli:  Q.  Anybody  that  wanted  to  bet  in 
the  room  had  to  come  in  there? 

A.     In  front  of  the  counter,  yes,  sir. 

Q.  Then  you  had,  shall  we  say,  an  exclusive 
clientele,  or  perhaps  a  clientele  that  did  not  like 
to  come  in,  that  telephoned  in? 

A.  No,  there  was  only  a  limited  amount  on  the 
phone,  but  they  were  more  or  less  big  betters  and 
didn't  like  to  come  into  the  room  and  advertise 
their  business  over  the  counter. 

Q.  All  right.  Now,  let's  stay  with  the  room  just 
a  minute  [229]  and  refer  to  these  three  exhibits 
here.  You  have  had  an  opportunity  to  go  over 
these,  Mr.  Hughes?  A.     Yes. 

Q.     By  'Hhese"  I  refer  to  Exhibits  7,  8,  and  9. 

A.    Yes,  sir. 

Q.  We  have  had  part  of  this  from  Mr.  Kra- 
kauer.  He  kept  part  of  the  card,  did  he,  and  vou 
kept  the  other  part? 

A.  Well,  I  didn't  keep  it.  All  I  did  was  enter 
my  writing,  the  figures  on  there,  and  the  cards 
were  kept  by  him  exclusively. 

Q.  Just  take  one  of  the  cards,  there.  You  can 
take  one  of  them  out,  but  don't  get  it  out  of  place, 
and  just  give  us  a  fast  resume  as  to  how  you  made 
notations  down  there,  and  what  was  done  in  the 
ordinary  custom. 

A.  On  the  front  of  the  card  the  fixed  and  var- 
ious expenses  for  the  day  appeared — or  this  is, 
as  I  understand,  a  Saturday  card. 
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Q.  Let  me  stop  you  for  the  sake  of  time.  Would 
you  say  that  Mr.  Krakauer's  explanation  of  that 
was  correct?  A.    Absolutely. 

Q.  Fair  enough.  Just  show  us,  starting  from 
there,  what  you  put  on  the  card,  and  what  he  put 
on  the  card. 

Mr.  Campbell :  Will  vou  refer  to  the  date  of  the 
particular  card? 

Mr.  Belli:    Yes.  [230] 

Q.    What  is  the  date  of  the  particular  card? 

A.  January  4,  1940.  I  think  that  is  the  one 
you  used. 

Mr.  Campbell:    Q.    January  4,  1941? 

A.    Yes. 

Mr.  Belli:  You  can  use  this  photostat  of  the 
card  or  the  original,  whichever  will  be  clearer  to 
you. 

Mr.  Campbell:    The  clerk  has  12  cards. 

Mr.  Belli:  Q.  Just  tell  us  what  you  put  on 
and  what  he  put  on,  and  if  your  Honor  has  no 
objection  I  can  give  these  others  to  the  jurors  so 
that  they  can  follow.  Which  side  are  you  going  to 
look  at?  A,     This  side. 

Mr.  Belli:    All  right. 

(Cards  handed  to  jurors.) 

Mr.  Belli:     Q.     Have  you  any  more  of  those? 

A.  Here  is  one.  I  would  rather  have  the  origin- 
als. 

Mr.  Belli:    Q.    Now,  will  you  explain  it  to  us? 

A.  On  my  card,  it  is  the  top  four  items  on  the 
front,  the  papers,  the  forms,  salaries,  and  the  jani- 
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tor,  were  in  Mr.  Krakauer's  handwriting  and  were 
usually  always  made  in  mk.  They  were  a  set  figure. 
The  next  three  items  are  in  pencil  and  are  printed, 
and  those  are  my  entries,  and  that  is  all  on  that 
side  of  the  sheet. 

Mr.  Campbell:  May  we  have  identified  the  three 
items  ? 

Mr.  Belli:    Q.     Read  them.  [231] 

A.  The  one  marked  "Ext-Rent-Nut."  Those 
three  are  in  my  handwriting  and  are  my  entries, 
and  that  is  all  on  that  side  of  the  sheet. 

Q.  All  right,  anything  on  the  other  side  that  is 
in  your  handwriting? 

A.  The  other  side  of  the  sheet,  the  figure  under 
"Credit"  of  three  three  seven  two  is  mine.  The 
payout  of  two  nine  six  three  eight  five  is  mme. 
The  expense  of  three  one  six  six  five  is  mine.  The 
over  and  short  of  forty-eight  fifty  is  mine,  and  the 
total  of  thirty-three  twenty-nine  is  mine.  Under 
the  credit  side  of  thirty  three  seventy  two,  thnt  is 
mine.  The  subtraction  is  mine,  with  the  figures 
''Total  gain  today  $43,"  is  mine,  and  that  is  all. 

Q.  At  the  end  of  the  day,  if  you  would  have 
$43  would  that  be  in  cash? 

A.     That  would  be  in  cash. 

Q.     Did  Julius  keep  the  bank  accomit? 

A.     Pardon  me? 

Q.     Did  Julius  keep  the  bank  accoimt? 

A.     In  the  book,  you  mean? 

Q.     Yes.  A.     Oh,  yes. 

Mr.  Campbell:  Pardon  me,  Mr.  Belli,  w^e  have 
had   two   Juliuses   here,   Julius   Wild    and   Julius 
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Krakauer.    Do   I   understand   that   when   you   say 

"Julius"  you  are  referring  to  the  defendant?  [232] 

Mr.  Belli:  Yes,  when  I  use  the  term  "Julius" 
1  am  referring  to  Julius  Wild.  I  did  not  know  that 
Mr.  Krakauer 's  first  name  was  Julius. 

Mr.  Campbell :    I  just  want  to  get  that  straight. 

Mr.  Belli:  I  should  say  "Mr.  Weil/'  but  I  slip 
and  say  "Julius,"  and  when  I  do  it  is  Julius  Wild 
to  w^hom  I  am  referring  and  not  the  other  v/itness. 

Mr.  Campbell:     Yes. 

Mr.  Belli:  Q.  With  reference  to  the  $43,  that 
would  be  given  in  cash  to  Julius? 

A.     At  the  end  of  the  day  it  would  be. 

Q.  Where  did  he  have  bank  accounts,  if  you 
know  ? 

A.  The  only  bank  account  he  had  in  the  be- 
ginning that  I  know  of  was  he  had  an  account  at 
the  Day  and  Night  Bank  at  Powell  and  Market. 

Q.     Any  others  that  you  know  of? 

A.  And  he  had  one  checking  account  at  the 
American  Trust  over  at  Civic  Center. 

Q.     How  long  did  he  haA^e  that  one? 

A.  It  was  only  within  the  last^ — Well,  T  would 
say  as  of  1942,  or  maybe  at  the  beginning  of  1942. 
That  was  when  I  found  out  about  it. 

Q.  AYere  any  deposits  made  to  any  other  bank 
accounts  ? 

A.  That  T  couldn't  tell  you,  because  I  di^ln't 
handle  that  part  of  the  business.  Mr.  Krakauer 
handled  that,  likewise.  [233] 
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Q.  In  other  words,  after  the  cash  was  given  to 
Mr.  Wild,  Julius,  at  the  end  of  the  day  that  is  all 
you  saw  of  it?  A.    Yes. 

Q.  And  still  there  was  a  daily  loss  or  dividend 
paid  by  Julius? 

A.  To  bring  it  back,  to  bring  the  bankroll  up 
to  a  working  amount. 

Q.  Would  that  card  you  have  in  j^our  hand  for 
that  day  reflect  all  of  the  activity  in  that  bookie 
estalilishment  of  all  of  the  profits  or  all  of  the  loss? 

A.     For  goodness  sakes,  no. 

Q.     What?  A.    No,  no. 

Q.     Why?  Explain  that  fully,  can  you? 

A.  To  get  into  the  room  you  came  downstairs 
and  there  was  a  number  of  what  we  call  runners 
who  were  fellows  who  would  have  a  long  sheet  of 
paper  with  a  certain  amoimt  of  bets  on  them,  and 
they  would  come  in  to  Mr.  Wild,  who  was  sitting 
at  his  desk,  and  would  lay  the  piece  of  paper  dmvn 
in  front  of  him,  and  they  would  ask  him  if  he 
wanted — 

Mr.  Campbell:  Just  a  minute,  before  we  go  into 
the  conversation  I  want  to  have  the  fomidation 
established. 

Mr.  Belli:  Where  did  the  runners  come  from? 
As  a  witness  I  ask  you  for  the  names  of  the  places 
where  the  rmmers  came  from,  if  you  can  remem- 
ber. 

A.  One  would  be  the  Kmgston  Club;  another 
would  be  the  GreenwaU  [234]  Club— 

Q.     Go  ahead — Have  you  any  other  books? 
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A.  Well,  I  never  knew  where  they  came  from. 
All  I  know  is  that  people  came  in  there. 

Q.  On  the  average  day  of  business,  how  many 
would  come  in? 

A.     Anywhere  from  two  to  ten. 

Q.  Would  they  be  the  same  people,  or  different 
I^eople  % 

A.  They  would  be  different  people  and  would 
be — sometimes  they  would  come  in  the  morning, 
and  sometimes  they  would  come  back  in  the  after- 
noon. Especially,  if  the  California  tracks  were  run- 
ning, they  would  come  in  in  the  morning  for  the 
Eastern  tracks,  and  come  back  in  the  afternoon  for 
the  California  tracks. 

Q.     That  does  not  appear  on  any  of  those  cards, 

Mr.  Campbell:  I  object  to  that  unless  he  knows 
what  was  in  the  other  entries. 

The  Court:     Objection  overruled. 

Mr.  Belli:  Q.  In  the  ordinary  course  of  busi- 
ness of  the  room,  w^ould  any  of  this  business  appear 
on  that  card?  A.     No,  sir,. 

Q.     Why  not? 

A .     Because  it  was  handled  altogether  separately. 

Q.  Why  didn't  Mr.  Krakauer  participate  in 
that  activity? 

Mr.  Campbell:  I  object  to  that  as  ararumenta- 
tive. 

Mr.  Belli:    If  you  know.  [235] 

The  Court:    It  is  argumentative,  I  suppose. 

Mr.  Belli:  Q.  Bid  Mr.  Krakauer  have  any- 
thing to  do  with  this  part  of  the  business,  at  all? 
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A.     No,  sir. 

Q.  Who  else  besides  yourself  and  Mr.  Wild 
took  care  of  this  part  of  the  business? 

A.     Nobody. 

Q.  Now,  was  there  any  record  made  of  the  win- 
nings and  the  losings  on  these  bets*^ 

A.    Yes,  there  was. 

Q.    And  where  was  that  kept? 

A.  It  was  kept  in  a  little  black  book,  I  should 
say  a  book  of  about  6x8. 

Q.     Have  you  seen  the  entries  in  there? 

A.  Oh,  in  fact,  if  the  book  would  be  open,  why, 
my  entries  would  probably  be  in  there  as  well  as 
on  this  card. 

Q.    Your  handwi'iting  ?  A.    Yes,  sir.     ' 

Q.  Did  Mr.  Krakauer  have  access  to  that  book, 
too? 

A.  That  I  couldn't  tell  you  because  I  do  not 
know. 

Q.  With  reference  to  the  telephone  bets,  how 
were  they  arranged  and  how  were  they  made? 

A.  Well,  the  phone  would  either  ring  and  I 
would  answer  it,  or  Mr.  Wild  would  answer  it,  and 
when  the  players  would  make  their  bets  over  the 
phone,  why,  they  would  be  accepted —  [236]  the 
regular  players,  the  best  would  be  accepted  with- 
out reservation. 

Q.  By  regular  players,  you  mean  people  who 
had  established  credit?  [236-a] 

A.  Yes,  that's  right,  they  would  make  their 
bets  and  no  matter  what  the  bet  was,  we  would  take 
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it.  We  always  figured  we  could  take  and  lay  the 
bet  off  if  it  was  too  large,  or  if  it  was  on  a  hot 
horse,  and  we  didn't  want  to  handle  it. 

Q.  How  much  of  your  business  was  done  in  the 
room  by  Mr.  Krakauer,  handled  as  shown  by  the 
card  and  business  in  the  room  you  and  Julius 
were  running? 

A.  I  would  say  it  varied.  If  the  California 
tracks  were  running,  I  would  say  that  the  phone 
and  telephone  pad  bets  were  larger  than  the  room 
play. 

Q.     The  room  play  that  Mr.  Krakauer  was  in? 

A.     That's  right. 

Q.  Where  were  your  biggest  winnings,  or  where 
were  your  biggest  losses,  in  the  Krakauer  room  or 
in  the  room  you  and  Julius  ran? 

Mr.  Campbell:  Objected  to  as  not  the  best  evi- 
dence and  calling  for  this  witness'  conclusion. 

The  Court:  I  will  overrule  the  objection.  You 
might  answer  that. 

Mr.  Belli:    Q.     Do  you  have  the  question? 

A.  The  room  play,  as  I  may  put  it,  as  long  as 
you  are  using  vernacular,  was  ''bread  and  butter." 
In  other  words,  they  always  figured  this  would  al- 
ways be  there. 

Q.     By  ''this"  you  mean   what? 

A.  The  room  play  would  always  be  there,  it  was 
always  steady;  but  the  other  bettors,  why,  when 
they  won,  sometimes  you  would  [237]  not  see  the 
runners,  especially,  you  wouldn't  see  them  for  may- 
be two  or  three  days  because  they  would   figure 
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Julius  would  have  to  cool  off  if  they  "knocked  him 
in  the  creek,"  as  we  call  it,  so  they  might  not  come 
back  for  two  or  three  days. 

Q.  Why  was  it  there  was  any  difference  in  that 
type  of  play  from  the  runners,  the  smart  money 
and  the  people  who  bet  in  the  room  that  Mr.  Kra- 
kauer  was  in? 

A.  That  is  very  easy.  When  the  runners  would 
come  in,  if  I  can  use  a  runner  for  an  explanation 
— a  runner  would  come  in.  He  would  lay  down  a 
sheet  with  the  large  amount  of  various  bets.  In 
order  for  him  to  claim  those  bets,  he  would  have 
to  take,  or  they  would  have  to  be  taken  at  a  price, 
a  set  price  regardless  of  what  the  mutuel  board 
at  the  track.  Now,  there  has  been  cases  where  the 
mutuel  at  the  track  was  larger,  but  in  98  per  cent 
of  the  time  I  would  say  the  mutuel  at  the  track 
was  considerably  smaller.  We  would  lay  a  horse, 
possibly,  say  for  $10  at  ten  to  one.  The  pay-off 
would  be  on  that  particular  horse,  $110,  ten  to  one 
and  your  money  back. 

Q.  Would  your  odds  in  the  room  on  the  same 
horse  and  the  same  race  be  better  or  lower — 

A.  No,  the  minute  the  runner  would  come  in 
and  we  would  see  that,  we  would  immediately  cut 
the  room  odds  on  him.  Now,  if  the  man  in  the  room 
wanted  to  bet  it  beforehand  he  could  have  ten  to 
one,  but  as  soon  as  we  found  there  was  money  for 
the  horse,  the  odds  were  usually  cut,  approximately 
in  two.  [238] 

Q.  All  right,  continue  with  the  reason  for  the 
difference. 
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A.  When  the  bet  was  accepted  at  $10,  say,  at 
ten  to  one,  and  the  horse  won,  you  would  find,  as 
I  told  you  in  98  per  cent  of  the  cases  the  horse 
would  pay  considerably  smaller  in  the  mutuels. 
The  reason  for  that  would  be  because  when  they 
would  get  all  their  money  set  in  town  with  the 
bookmakers,  they  would  be  satisfied  and  figure  any 
]^rice  was  a  good  price  if  the  horse  would  win.  So 
they  would  send  all  the  rest  of  the  money  they 
collected  together  dowTi  to  the  track  which  would 
i^nturally  cut  the  mutuel  play  and  cut  the  odd'<  on 
the  horse.  If  the  horse  won,  he  would  pay  ten  to 
niie.  or  $22,  and  you  would  find  in  numerous  cases, 
too  numerous  to  mention,  and  anybody  with  nny 
experience  would  find  that  after  the  track  he  prob- 
ably would  pay  around  $8,  which  would  be  ap- 
])roximately  three  to  one.  So  therefore  this  busi- 
ness was  no  good,  but  Mr.  Wild  for  some  reason 
or  other  persisted  in  keeping  it  both  as  additional 
to  the  room  and  also  to  keep  informed  on  what 
was  going  on  around  town. 

Q.  How  about  other  bookies,  as  the  custom  of 
the  business,  would  they  have  the  two  separate 
r(^oms  like  that? 

A.     Absolutely;  every  book  does. 

Q.  In  other  words,  they  have  one  room,  where 
you  come  in  and  bet  over  the  counter,  and  a  differ- 
ent set  of  personnel  handles  that  from  the  per- 
sonnel that  handles  the  room  where  you  telephone 
them  in.  [239] 

A.     Not  necessarily.  A  man  worked  in  the  busi- 
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ness — well,  the  same  man  or  two  men  could  handle 
both  rooms  at  the  same  time.  You  have  time  in  be- 
tween races  to  take  care  of  that. 

Q.  Can  you  tell  us,  in  lieu  of  our  records  on 
the  room  that  you  and  Julius  were  in,  did  you  win 
in  1941  through  the  year  on  that  room  or  did  you 
lose,  or  what  was  the  situation? 

A.  As  far  as — well,  without  any  figures  to  sub- 
stantiate me,  I  would  say  the  inside  room  was  al- 
ways loser. 

Q.     How  about  1942  and  1943? 

A.  1942  the  same  way,  and  as  far  as  I  know, 
1943  was  just  as  bad. 

Q.  Now,  we  haven't  got  any  records  to  sub- 
stantiate this  room  which  you  say  lost,  so  you  do 
us  the  next  best  thing  and  give  us  the  names  of 
the  big  bettors,  who  were  there,  so  we  can  establish 
if  there  was  any  winnings  or  losses. 

A.     Dr.  Shornek. 

Q.     How  do  you  spell  that? 

A.     I  don't  know. 

Q.    Would  it  be  S-h-o-r-n-e-k  ? 

A.  That  would  be  close  enough.  Mr.  Krakauer, 
if  he  was  here,  could  tell  you. 

Q.  We  won't  trouble  him  again.  We  v/ill  ask 
you.  Go  ahead. 

A.  He  had  placed  bets,  or  he  had  a  system 
whereby  he  bet — 

Mr.  Campbell:  Just  a  minute.  I  object  to  this. 
This  has  no  bearing  on  the  issues.  [240] 
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Mr.  Belli:  Let  me  lay  just  a  little  further  foun- 
dation with  respect  to  that. 

The  Court:  I  think  you  should  lay  a  founda- 
tion. The  identity  of  this  doctor  may  be  established 
in  terms  of  his  operations. 

Mr.  Belli:  We  will  refer  to  him  as  operator 
No.  1. 

Q.  This  operator  No.  1,  as  a  matter  of  fact, 
established  a  credit  with  you,  didn't  he? 

A.     Yes,  sir,  between  $2000  and  $2500. 

Q.  When  did  he  establish  that  credit  with  you 
and  how,  so  that  we  can  check  that? 

A.  The  only  way  that  that  could  be  checked,  if 
T  may  say,  Mr.  Krakauer  kept  a  book  that  every^ 
morning  when  the  previous  sheets,  racing  forms, 
would  come  in,  he  would  immediately  or  that  night 
if  he  could  obtain  them  after  10:30  or  11:00  o'clock, 
he  would  stay  there  and  he  would  sit  down  and 
jtnake  in  this  book  all  the  entries  of  the  system 
that  oi)erator  1,  as  you  call  him  played. 

Q.  Why  was  that  done  by  Mr.  Krakauer,  if  you 
know?  A.     Well,  he- 

Mr.  Campbell :  Just  a  minute.  I  suggest  this  is 
all  immaterial  and  incompetent. 

Mr.  Belli:  We  will  connect  it  up,  I  assure  you, 
your  Honor. 

The  Court:  Mr.  Krakauer  did  testify  either  on 
direct  or  [241]  cross  examination  that  he  had  a 
X)attern  worked  out. 

Mr.  Belli:     Exactly. 

The  Court:  And  if  it  suited  his  particular  pur- 
pose he  would  make  a  bet  or  small  bets  if  play 
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meshed  with  his  idea  and  notions.  I  assume  you 

are  coming  to  that  pattern. 

Mr.  Belli:    Exactly,  your  Honor. 

The  Court:    All  right,  go  ahead. 

Mr.  Belli:  Q.  What  did  Mr.  Krakauer  tell  you 
with  reference  to  this  out-of-state  operator's  pat- 
tern ? 

Mr.  Campbell:  That  is  objected  to  as  incom- 
petent. 

The  Court:    Objection  overruled. 
•     The   Witness:     A.    Mr.   Krakauer   said   it   was 
the  best  system  he  had  ever  played  and  he  started 
to  play  it,  but  on  a  very  small  scale. 

Mr.  Belli:  Q.  Tell  us  the  scale  this  out-of- 
state  operator  played  on,  and  tell  us  how  he  played, 
and  whether  Julius  won  or  lost. 

The  Court:  One  moment:  Do  I  understand  this 
witness  handled  these  transactions'? 

Mr.  Belli:     To  be  sure,  I  better  see. 

The  Court:    Q.    Did  you  handle  these  yourself? 

A.     In  the  beginning  I  did,  sir. 

The  Court:     Specify  the  dates. 

Mr.  Belli:  Q.  Specify  the  dates  and  give  us 
every  bit  of  information  you  can  resurrect  out  of 
your  mind  on  this.  [242] 

A.  The  dates  I  couldn't  tell  you,  but  I  know  it 
was  between  1941  and  1943 — I  would  say  between 
1940  and  1943.  The  figures  would  be  substantiated 
by  a  large  book,  that  the  winter  book  bets  were 
kept  in,  and  operator  No.  1  books  were  kept  m. 

The  Court :  That  might  well  be  in  the  year  1940, 
however. 
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The  Witness:  No,  I  don't  think  so,  because  we 
had  the  Santa  Anita  Handicap  at  that  time  and 
that  was  enough  business  to  keep  track  of  and  we 
rlid  not  handle  the  other  one. 

The  Court:     All  right. 

Mr.  Belli:  Q.  Then,  after  the  account  wav  es- 
tablished with  you,  you  say  for  a  couple  of  thou- 
sand dollars'?  A.     Yes,  sir. 

Q.     Tell  us  what  this  operator  did. 

Mr.  Camjjbell:  May  I  ask  a  question  on  voir 
dire  ? 

The  Court:    Yes. 

Mr.  Campbell:  Q.  You  say  you  personally 
handled  this  for  a  period  of  time? 

A.  Just  for  a  few  days,  sir.  I  would  come  in  at 
9:00  o'clock  in  the  morning  and  I  left  immediately 
after  the  races  were  over. 

Q.     How  many  days  did  you  handle  it? 

A.     For  about  a  week. 

Q.  When  was  that  week?  When  did  it  begin? 
Was  that  after  the  beginning  of  the  play? 

A.  That  was  the  week  Dr.  Shornek  first  sent 
his  money  in.  [243] 

Q.     And  you  didn't  handle  it  after  that? 

A.     No,  sir. 

Q.     You  had  nothing  to  do  with  it  after  that? 

A.  Outside  of  watching  it  and  checking  with 
M]'.  Krakauer  to  make  sure  that  the  amount  was 
right  and  the  prices  were  right. 

Q.  Did  you  make  any  entries  with  respect  to 
the  play  after  that?  A.     No,  sir. 
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Q.     In  any  book?  A.     No,  sir. 

Q.  So  that  all  the  information  you  had  after 
that  fii'st  week  ^Yas  what  others  may  have  told 
you?  A.     No,  sir. 

Q.  What  information  do  you  have,  that  is,  the 
source  of  the  information? 

A.  That  the  plays  were  marked  down  in  this 
book. 

Q.     Did  you  mark  them  down? 

A.     No,  Mr.  Krakauer  did. 

Q.  Did  you  see  the  information,  the  ori^nal 
documents  from  which  he  got  the  information? 

A.     Yes,  sir,  that  was  all  miderlined  and  cut  out. 

Q.     What  was  the  nature  of  those  documents? 

A.  The  racing  foims  where  the  plays  were  de- 
termined from. 

Q.  Did  you  see  those  and  maintain  those  docu- 
ments? A.     No,  I  didn't.    [244] 

Q.  Did  you  see  this  operator  No.  1,  as  you  call 
him,  in  connection  with  those  bets  after  that  first 
week?  A.     No,  sir. 

Q.  Did  you  see  any  correspondence  or  wiiting 
about  it?  A.     Yes,  sir. 

Q.     Letters?  A.    Yes,  sir. 

Q.     After  the  first  week?  A.    Yes,  sir. 

Q.    Where   were   those,  if  you  know? 

A.     I  don't  know;  Mr.  Krakauer  handled  those. 

Mr.   Belli:     Q.    Mr.   Who? 

A.     Mr.  Krakauer. 

Mr.  Campbell:  Q.  When  did  you  last  see  those 
letters? 
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A.  I  saw  them  as  they  came  in,  and  that  is  the 
last  time  that  I  ever  saw  them. 

Q.     Did  they  set  out  the  terms  of  the  bet? 

A.     The  first  letter  did. 

Q.     Did  the  following  letters  do  so? 

A.     No,  they  just  asked  for  money. 

Q.     They  were  just  requests  for  money? 

A.     Yes. 

Mr.  Camj^bell:  I  submit  the  testimony  of  this 
witness  should  be  limited  to  the  period  he  was 
handling  these  entries. 

The  Court:    I  think  so.  [245] 

Mr.  Belli:  Well,  if  he  knows  for  the  whole 
period. 

The  Court:  This  witness  claims  Mr.  Krakauer 
saw  the  letters. 

Mr.  Belli:  If  I  put  him  on,  then  I  have  to 
vouch  for  his  truth  and  integrity  and  I  don't  care 
to  do  so. 

The  Court:  I  understand,  but  the  fact  appears, 
however,  uncontradicted  from  this  witness,  that 
Mr.  Krakauer  handled  the  transactions  in  the  main. 

Q.     Is  that  right?  A.    Yes. 

Mr.  Belli:  But  he  was  as  familiar  with  Mr. 
Krakauer. 

The  Court:  Only  up  to  a  certain  point  does  he 
claim  familiarity  with  those. 

Q.     Is  that  correct? 

A.  As  far  as  keeping  and  handling  of  them, 
yes. 

Mr.  Belli:    Let's  find  out. 
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The  Court:     All  right. 

Mr.  Belli:  Q.  We  are  going  to  ask  3^ou  about 
this  operator's  system  only  to  see  if  Julius  won 
or  lost  in  this  period  of  time;  so  will  you  tell  his 
Honor  and  the  ladies  and  gentlemen  of  the  jury 
how  this  operator  first  established  the  contact  with 
Mr.  Wild  and  how  the  deposits  were  made  and 
then  how  he  started  operations  and  then  up  to 
the  time  when  you  stopped  handling  it  personally, 
whether  Julius  was  winning  or  losing. 

Mr.  Campbell:  I  object  to  the  question  and  ask 
it  be  [246]  limited  to  the  statements  made  to  him 
and  during  the  period. 

The  Court:  Objection  overruled.  You  may  an- 
swer the  question. 

Mr.  Belli:     Q.     Go  ahead. 

A.  The  first  time  I  ever  heard  of  the  transac- 
tion to  which  you  refer  was  when  Mr.  Wild  came 
from  down  south. 

The  Court:  Now,  fix  that  tune  by  referencp  to 
an  event.  It  might  be  a  handicap  or  it  might  be 
some  other  event  that  stood  out  in  your  memory 
so  we  can  get  the  dates  here. 

The  Witness:  I  again  say,  it  is  practically  im- 
possible. I  am  not  of  the  type — 

The  Court:     Was  it  in  the  year  1940? 

A.     That  I  couldn't  tell  you.  I  haven't  any  idea. 

Mr.  Belli:  Q.  Can  you  place  it  in  relation  to 
some  event?  A  little  while  ago  you  thought  some- 
thing about  the  Santa  Anita  Handicap.  Can  you 
place  it  before  that? 
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A.  No,  I  can  not,  because  we  book  the  Santa 
Anita  Handicap  every  year  in  the  winter  book. 

Q.  But  it  would  be  later  in  the  year  than  the 
Santa  Anita  Handicap? 

A.  Yes,  later  in  the  year  than  the  Santa  Anita 
Handicap. 

Q.     And  the  Santa  Anita  Handicap  is  when? 

A.     March  15. 

Q.     So  you  would  have  to  place  it  after  March? 

A.  That  is  right.  I  would  say  it  would  be  after 
March.  [247] 

Q.  All  right,  that  gives  us  the  time  of  the  year, 
but  it  doesn't  give  us  which  year. 

A.     It  would  have  to  be  in  the  year  1941. 

Q.    Why  do  you  say  that? 

A.  For  the  simple  reason  that  in  1941  when 
the  war  started  I  was  in  the  California  State  Guard 
and  I  was  called  on  active  duty  and  T  only  worked 
part  time  when  I  could  from  November  8  until 
April  and  they  were  not  handling  it  then.  So  it 
was  previous  to  December  7,  1941.  That  is  the 
closest  I  could  give  it,  so  it  would  be  between 
then. 

Q.  It  would  be  safe  to  say  it  was  between  Mnrch 
and  December  of  1941? 

A.     I  would  say  yes. 

Mr.  Belli:  I  am  sorry.  I  have  run  beyond  3:00 
o'clock.  I  did  not  mean  to.  Does  your  Honor  care 
to  take  the  recess  now? 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
we  will  take  the  afternoon  recess.  Please  bear  in 
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mind  the  admonition  not  to  discuss  the  case  am.ong 
yourselves  nor  converse  with  any  person  on  any 
subject  connected  with  the  trial  of  the  case,  nor 
are  you  to  form  or  express  any  opinion  thereon 
until  the  case  is  finally  submitted  to  you. 
(Recess.)   [248] 

The  Court:    Proceed. 

Mr.  Belli:  Q.  By  the  way,  you  gave  the  (tov- 
ernment  a  full  statement  of  anything  you  Knew 
about  this,  didn't  you? 

A.     No,  sir;  they  never  asked  me. 

Q.  Did  you  give  them  a  statement,  an  inter- 
view ? 

A.  Yes,  I  gave  them  an  interview  on  those 
cards,  my  figures  on  the  cards,  and  a  definition 
of  the  various  items  on  the  cards,  the  ones  that 
are  in  my  handwriting;  the  parts  on  the  bottom 
in  ink,  I  never  did  know  what  it  meant,  or  for  that 
matter  I  wasn't  even  interested. 

Q.  Tell  us  about  this  out-of-state  operator. 
There  were  some  letters  from  him? 

A.     That's  right,  sir. 

Q.     And  do  you  know — strike  that. 

Did  you  see  these  letters  in  Mr.  Krakauer's  pos- 
session ? 

A.     Yes,  sir.  He  kept  track  of  those. 

Mr.  Belli:  I  think  for  the  record  I  will  ask 
your  Honor  this  question  first.  I  would  like  to  get 
from  this  witness  as  close  as  possible  the  address 
of  the  man.  Should  we  do  that  after  court,  and 
then  put  it  in  the  record? 
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Mr.  Campbell:  I  have  no  objection  to  asking 
him  that. 

Mr.  Belli:    Q.    What  is  the  address  of  the  man? 

A.  The  only  address  I  knew  of  it  was  Phoenix, 
Arizona. 

Q.     Now,  money  was  sent  to  him,  wasn't  it? 

A.    Yes,  sir.   [249] 

Q.    Where  was  it  sent,  and  how? 

A.  It  was  handed  to  Mr.  Krakauer  in  cash,  and 
how  Mr.  Krakauer  sent  the  money  to  him  I  don't 
know. 

Q.  All  right.  Coming  back  to  the  first  transac- 
tion, tell  us  how  the  credit  was  established,  and 
what  was  done,  and  what  the  system  was. 

A.  $2,000  was  the  first  amount  that  was  given 
to  Mr.  Wild  to  establish  a  credit.  The  system  was 
very  simple  and  very  easy.  $200  flat  bet  to  place 
on  any  horse  on  any  track  that  was  in  the  racing 
form,  where  equivalent  odds  were  posted,  where 
the  horse  was  120  to  1  in  equivalent  odds  or  less. 
Any  horse  that  was  120  to  1  or  over — I  mean  over 
120  to  1,  whether  it  was  125  or  what,  he  was  not 
considered.  The  horse  had  to  be  120  to  1  or  a 
mutuel  price  of  four  forty  at  a  track,  or  under. 
A  standing  bet  of  $200  to  place  was  stipulated. 

Q.  Was  that  by  letter,  or  how  was  that  stipula- 
tion? 

A.  No;  that  was  the  way  the  system  was  ex- 
plained to  us  by  Mr.  Wild,  and  that  is  the  way 
the  bets  were  to  be  placed  in  this  book  to  keep 
track  of  them. 
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Q.  All  right.  Now,  where  were  those  bets  placed, 
in  your  room  or  Mr.  Krakauer's  room? 

A.     No ;  it  was  placed  in  the  back  room,  in  the  i^ad. 

Q.  All  right.  Now,  you  handled  that,  you  say, 
for  about  a  week?  [250]  A.     Yes,  sir. 

Q.     How  many  of  those  did  you  handle? 

A.  Well,  the  place  averaged  anywheres  from,  oh, 
I  would  say  from  five  plays  to  fifteen  plays  a  day. 

Q.     At  200  to  1?  A.    At  $200  a  play. 

Q.    At  $200  a  play?  A.     That's  right. 

Q.  All  right.  Now,  of  your  own  knowledge,  how 
long  did  this  play  with  this  chap  continue? 

A.  I  would  say  approximately  three  to  foui' 
months. 

Q.  At  the  end  of  that  period  of  time  did  you 
have  a  discussion  with  Mr.  Wild  pertaining  to  the 
continuance  of  this  account?  A.     Naturally. 

Q.  And  what  was  concluded?  Give  u§  the  con- 
versation. 

]Mr.  Campbell:    Just  a  moment. 

That  is  objected  to  as  calling  for  hearsay. 

Mr.  Belli :    Well,  strike  that,  what  was  concluded. 

Q.     Tell  us  what  was  done  with  the  account. 

A.  If  I  am  not  mistaken,  Mr.  Krakauer  was 
also  present  at  the  time,  and  the  three  of  us  dis- 
cussed that  the  play  w^as  one  that — 

Mr.  Campbell:  I  am  going  to  object  to  the  dis- 
cussion, if  the  Court  please.  He  can  state  what  was 
done.   [251] 

The  Court:  The  objection  will  be  sustained  to 
the  discussion. 

Q.    Was  the  play  continued  or  discontinued? 


United  States  of  America  247 

(Testimony  of  Robert  E.  Hughes.) 

A.     It  was  discontinued. 

The  Court:    All  right. 

Mr.  Belli :  Q.  Do  you  know  how  much  had  been 
lost  up  to  that  time  on  the  play? 

A.     The  exact  figures,  no. 

Q.     About  what? 

A.     I  would  say  between  $2,500  to  $4,000. 

Q.  Now,  were  there  any  other  bets  or  large 
amounts  that  were  taken  in  there,  such  as  this  out- 
of-state  operator? 

A.  Well,  there  would  be  players  that  would 
come  down  there  and  lay  a  deposit  and  would  bet, 
and  then  sooner  or  later,  why,  they  would  with- 
draw their  money  and  quit. 

Q.  Was  Julius  a  good  handicapper,  Juhus 
Wild? 

Mr.  Campbell:  That  is  objected  to  as  calling  for 
his  conclusion. 

Mr.  Belli:  Q.  If  you  know.  T)o  you  know  of 
your  own  knowledge  whether  he  lost  on  his  own 
bets?  A.    Yes,  he  did. 

Q.  Can  you  tell  us  the  source  of  your  informa- 
tion? Give  us  the  dates. 

A.    Well,  Julius  owned  horses  and — 

Q.  Is  any  of  the  hay,  the  feed,  or  the  cost  of 
the  horses  he  [252]  owned  in  these  tickets? 

A.     No,  sir. 

Q.  Bid  he  own  horses  during  this  period,  '41, 
'42,    '43?  A.     Yes,  sir. 

Q.    Where  did  he  own  those  horses? 
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A.  Well,  mostly  iii  the  State  of  California, 
wherever — 

Q.     Did  he  rmi  his  own  horses'? 

A.     No,  sir;  he  had  a  trainer. 

Q.     He  paid  the   trainer? 

A.     fie  paid  the  trainer. 

Mr.  Campbell:    Just  a  moment. 

This  is  calling  for  this  witness'  conclusion,  if  the 
Court  1)1  ease.  There  is  no  foundation  laid  for  this 
man's  knowledge. 

The  Witness:  Yes;  I  saw  Mr.  Wild  pay  Mr. 
Fitzgerald  on  numerous  occasions. 

The  Court:  Q.  Who  was  the  trainer,  Mr.  Fitz- 
gerald? A.     Mr.  Fitzgerald. 

Q.     AVhat  was  his  first  name? 

A.     Well,  I  don't— 

Q.  Well,  whatever  it  was,  at  least  you  saw  the 
defendant  pay  Fitzgerald?  A.     Yes,  I  did. 

The  Court:     All  right. 

Mr.  Belli:    Q.     Where?  [253] 

A.  Right  in  the  back  of  the  book.  He  wonld 
come  down  there  for  expense  money  and  his  salary. 

Q.     Now,  how  would  Julius  pay  him? 

A.     In  cash. 

Q.     Did  he  take  a  receipt?  A.     No,  sir. 

Q.     Where  would  the  cash  come  from? 

A.     From  his  pocket. 

Q.  Did  Julius  carry  large  sums  of  money  on 
his  person?  A.     At  all  times. 

Q.  How  many  horses  did  he  have  during  this 
period  ? 
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A.     He  had  anj^wheres  from  one  to  about  seven. 

Q.     His  horses  won,  did  they,  in  the  races? 

A.     Not  too  consistently. 

Q.  Well,  taking  it  over  a  period  of  '41,  '42,  and 
'43,  do  you  know  if  his  horses  won  or  lost? 

A.     His  horses  lost  more  than  they  won. 

Q.    Have  you  any  idea — 

Mr.  Campbell:    Now,  just  a  moment. 

I  am  going  to  ask  that  the  question  and  answer 
be  stricken.  The  question  ''lost  more  than  they 
won"  can  refer  to  the  number  of  races  or  to  the 
money. 

The  Court:  I  will  grant  the  motion  to  strike. 
The  very  nature  of  this  business  is  such  that  some 
latitude  has  to  be  allowed  to  this  witness,  "^fhis 
witness,  as  I  understand  [254]  it,  bore  an  intimate 
relationship  to  the  defendant. 

Q.  You  were  there  every  day  with  him,  weren^t 
you?  A.     That's  right,  sir. 

Q.  And  did  you  undertake  to  watch  the  returns 
on  his  horses  when  they  ran? 

A.     Well,  I  bet  on  them  most  of  the  time. 

Q.     You  bet  on  them?  A.     Yes,  sir. 

Q.    You  lost,  too?  A.    I  lost. 

Mr.  Campbell:  I  simply  wanted  to  point  out, 
your  Honor,  that  in  regard  to  this  testimony,  a 
horse,  of  course — as  the  inference  is  here,  a  horse 
can  only  run  into  the  money  one  or  two  times  out 
of  a  number  of  times  that  it  runs.  But  its  purses 
may  exceed  its  cost  of  maintenance  and  training. 
The  number  of  races  it  wins  is  not  a  criterion. 
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The  Court:  Well,  do  I  understand,  counsel,  both 
for  the  Government  and  the  defense,  that  as  an 
adjunct  to  the  Defendant  Wild's  business  he  oper- 
ated stables,  in  the  accepted  sense,  to  the  end  that 
he  could  charge  and  deduct  hay  and  the  usual  ex- 
penses incident  to  the  operation  as  against  the 
winnings  ? 

Mr.  Campbell:  I  question  that  situation  very 
seriously,  your  Honor. 

The  Court:  Is  this  the  first  knowledge  that  you 
have  [255]  had  on  that  score? 

Mr.  Campbell:  Well,  I  have  very,  very  con- 
flicting knowledge.  I  perhaps  shouldn't  state  it  in 
the  presence  of  the  jury. 

Mr.  Belli:     I  have  no  objection. 

The  Court:  I  merely  want  to  know  the  scope 
that  we  can  expect  on  the  evidence  here.  We  are 
going  into  a  field  now  that  is  entirely  separate 
from  the  operation  of  a  book,  and  are  you  pre- 
pared to  prove,  counsel — 

Mr.  Belli:  He  was  in  the  business  from  all  ends, 
T  think,  your  Honor.  That  is  about  as  far  as  T 
want  to  go.  Just  to  show  the  general  character, 
that  he  certainly  wasn't  into  the  business  in  the 
magnitude,  say,  of  Mr.  Howard,  or  someone  like 
that,  but  he  did  have  a  couple  of  horses  here,  ap- 
parently, and  he  tied  up  his  business,  not  onl\  with 
the  book,  but  wdth  the  horses,  the  money  that  he 
would  win  or  lose  in  his  own  business.  He  would 
go  down  to  the  track,  and  we  will  «jhow  +hat  he 
lost  it  there. 
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The  Court:  One  further  question.  I  think  I  un- 
derstand generally,  but  I  have  this  one  question: 
Are  you  j)repared  to  submit  any  records,  book^  of 
account,  memoranda,  or  other  data  that  would  sub- 
stantiate or  fortify  any  of  your  contentions  with 
respect  to  the  maintenance  of  the  stables  or  the 
horses'? 

Mr.  Belli:  Well,  let  me,  if  I  may,  ask  that  on 
voir   [25()]   dire. 

The  Court:     We  are  getting — 

Mr.  Belli:  We  are  in  the  position  that  all  our 
records  are  gone. 

The  Court:  And  do  you  charge,  counsel  —  at 
least,  thus  far  you  have  charged — that  part  of  the 
records  were  maintained  by  Mr.  Krakauer;  that 
the  black  book,  so-called,  also  contained  informa- 
tion concerning  deductions  on  hay  and  the  like? 

Mr.  Belli:  I  don't  believe  so.  I  will  have  to  ask 
this  witness  on  that. 

Q.    Did  they  contain  anything  on  that? 

The  Court:  You  can  examine  this  witness  on 
the  contents  of  the  books.  I  may  limit  this  evidence, 
coming  as  it  does. 

Mr.  Campbell:  You  mean  a  cross  examination, 
or  on  voir  dire? 

The   Court:     Right  now,   yes. 

Mr.  Belli:  I  might  ask  just  one  further  ques- 
tion. 

The  Court:    Yes. 

Mr.  Belli:  Q.  If  Mr.  Wild  did  keep  any  books 
at  all  on  the  horses  and  Mr.  Fitzgerald  and  those 
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people,  as  such — did  he  keep  any  records  or  books 

of  account  that  you  know  of?  A.     No,  sir. 

Mr.  Campbell:  Now,  may  T  ask  my  voir  dire 
question?  [257] 

Mr.  Belli:  Yes,  sir.  T  was  just  going  to  ask  one 
other  question.  We  might  ask  something — we  might 
ask  the  names  of  these  horses. 

The  Court:  Three,  four,  five  or  six  horses.  That 
is  an  operation  in  itself. 

Q.     You  mean  to  say  he  never  kept  books  at  all  ? 

A.     That  part  I  never  did  see,  sir. 

Mr.  Campbell:     May  I  ask  these  questions? 

The  Court:    Yes. 

Mr.  Campbell :     Q.     Mr.  Hughes — 

A.     Yes,  sir. 

Q.  (continuing:)  — you  have  referred  here  to 
a  little  black  book.  It  is  a  fact,  is  it  not,  that  the 
only  records  of  any  kind  maintained  by  or  for  Mr. 
Wild  with  respect  to  the  operation  of  his  business 
Avere  these  cards,  Government's  Exhibits  7,  8,  and 
9,  is  that  not  a  fact? 

A.  I  didn't  understand  the  question.  If  you 
will,  repeat  it? 

Q.  Weren't  these  the  only  records  that  were 
ever  maintained?  A.     No,  sir. 

Q.  Mr.  Hughes,  do  you  recall  making  a  state- 
ment under  oath —  A.     That's  right,  sir. 

Q.  (continuing)  :  — on  the  21st  day  of  March, 
1946,  at  Room  1907,  100  McAllister  Street  Build- 
ing, at  which  were  present  a  stenos^rapher  taking 
the  questions  and  answers  down,  and  subsequently 
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you  returned,  made  corrections  in  that  statement 

[258]  and  initialed  each  page? 

A.     That's  right,  sir. 

Q.  And  is  it  not  a  fact  that  on  that  occasion 
you  testified  as  follows  to  the  following  questions — 

Mr.  Belli:  Have  you  got  n  copy  of  the  state- 
ment? 

Mr.  Campbell :  I  have  the  original  here,  which 
I  will  mark  for  identification. 

Mr.  Belli:  I  think  we  are  entitled  to  see  the 
co])y,  your  Honor. 

Mr.  Campbell:     Yes. 

The  Court:    You  may  show  it  to  him,  counsel. 

Mr.  Belli:     Don't  you  have  a  copy  of  it? 

Mr.  Campbell:  I  don't  have  it  immediately 
available.  There  is  one. 

Q.  (continuing)  Question  by  Mr.  Burkett  (read- 
ing) : 

''Q.  Were  any  bookkeeping  records  of  any  kind 
kept  of  the  race  horse  bookmaking  business  of  Mr. 
Wild? 

''Mr.  Hughes:  The  only  records  were  small 
cards. 

''Mr.  Burkett:  By  whom  were  these  smrll  card 
records  kept  during  1943  ? 

"Mr.  Hughes:    In  1941  by  Julius  Krakauer." 

Now,  do  you  recall  so  testifying? 

A.     That's  correct.  [259] 

Q.     Now,  do  you  remember — 

Mr.  Belli:    Just  a  moment.  Let  him  finish. 

Mr.   Campbell:     Pardon   me. 
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A.  (continuing)  That's  correct.  If  you  will  re- 
member, in  that  statement  you  are  referring  to 
the  room  play,  and  that  is  the  only  record  that  was 
kept  of  the  room  play. 

Q.  I  am  going  to  show  you  this  statement  and 
ask  you  to  point  out  to  me  wherein  any  such  limita- 
tion— j)^i'don  me;  I  will  have  this  marked  first. 

May  I  have  this  marked  for  identification  as  G-ov- 
ernment's  next  in  order? 

The  Court :    It  may  be  marked  for  identification. 

The  Clerk:  Government's  Exhibit  14,  for  iden- 
tification. 

(The  statement  referred  to  was  marked  U. 
S.  Exhibit  No.  14  for  identification.) 

Mr.  Campbell:  Q.  I  am  going  to  show  you  this 
statement  and  ask  you  to  point  out  to  me  where 
any  such  limitation  was  indicated,  either  by  you 
or  by  the  people  who  were  questioning  you  (hand- 
ing statement  to  the  witness). 

Mr.  Belli:  That  is  a  pretty  broad  statement, 
your  Honor.  That  would  take  the  rest  of  the  ses- 
sion to  do  that. 

The  Court:  It  would  probably  take  the  rest  of 
the  session  to  do  that,  yes.  I  suggest  that  the  wit- 
ness read  it. 

The  Witness:    I  have  already  read  it. 

The  Court:    Q.     Are  you  familiar  with  that? 

A.  Yes,  very  much  so.  I  have  a  copy  of  it  at 
home. 

Mr.  Campbell :    Q.    You  were  given  a  copy  of  it  ? 

A.    Yes,  sir. 
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Q.  And  can  you  state  from  your  familiarity,  or 
point  out  in  this  exhibit  where  any  such  limitation 
was  made? 

A.  Your  Honor,  this  statement  was  made  by 
me — 

Mr.  Campbell :    Now,  your  Honor — 

Mr.  Belli:  T^et  the  witness  finish.  You  asked  him 
a  question. 

Mr.  Campbell :  Now,  1  wish  to  press  for  an 
answer  to  my  question  before  the  explanation. 

The  Court:     All  right. 

Q.  You  may  answer,  Mr.  Hughes,  and  then 
make  an  explanation. 

A.  I  didn't  understand  the  question,  the  way  he 
is  putting  it. 

Mr.  Campbell:  Will  you  read  it,  Mr.  Reporter? 
(Record  read  by  the  reporter.) 

Mr.  Belli:  The  witness,  if  your  Honor  please, 
was  asked  to  state  '^from  your  familiarity." 

Mr.  Campbell :     I  will  reframe  the  statement. 

Q.     Can  you — 

Mr.  Belli:  May  I  have  an  answer?  He  started 
to  answer,  and  I  submit  he  is  entitled  to. 

Mr.  Campbell:  My  question  was  'Svhere,  in  the 
statement" — 

Mr.  Belli:    No,  no.  [261] 

Mr.  Campbell :  I  will  withdraw  the  question  and 
reframe  the  question. 

Mr.  Belli:  Your  Honor,  the  question  was  asked, 
and  there  was  an  answer  started.  I  think  the  wit- 
ness is  entitled  to  answer. 
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The  Court:  Well,  withdraw  the  question  and  let 
him  answer  another  one. 

Mr.  Campbell:  Q.  Mr.  Hughes,  will  you  state 
where,  in  that  statement  which  you  hold  in  your 
hand,  Government's  Exhibit  14  for  identification, 
where  any  limitation  of  the  questions  regarding 
the  books  or  records  or  operation  was  confined  to 
any  room  or  any  particular  part  of  Mr.  Wild's 
operations  ? 

A.  The  only  inference  that  I  can  make  is  that 
this  was  limited;  that  the  whole  thing  is  based  on 
one  thing,  and  one  thing  only,  and  that  is  those 
cards.  Every  question  that  was  asked  me  in  this 
l^aper  was  about  those  cards  (indicating). 

Q.  Well,  you  were  asked  the  specific  question, 
were  you  not,  to  which  I  have  directed  your  atten- 
tion, and  you  gave  the  answer  (reading) : 

''Were  any  bookkeeping  records  of  any  kind 
kept  of  the  race  horse  bookmaking  business  of  Mr. 
Wild?"  And  your  answer  is   (reading): 

"The  only  records  were  small  cards.''  That  was 
your  answer,  was  it  not,  sir?  [262] 

A.     That's  right. 

Mr.  Campbell:     That  is  all. 

Mr.  Belli:  Q.  Cards  were  shown  you  at  that 
time,  were  they?  A.     That's  right,  sir. 

Q.  The  Government  had  them  in  their  posses- 
sion at  that  time?  A.     That's  right,  sir. 

Q.  And  what  was  the  date  of  that,  that  the 
Government  had  that  in  their  possession? 
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A.  I  don't  reuieniber.  You  can  find  out  in  the 
statement. 

Q.  All  right,  let's  look  in  the  statement  and 
see — 

Mr.  Campbell:  Right  at  the  top  of  the  state- 
ment. 

Mr.  Belli:     March  21,  1946. 

Q.  You  are  positive  the  Government  liad  the 
cards  then? 

A.  Yes,  sir;  tliey  were  sho\Mi  to  me,  and  then 
my  statement  will  identify  the  various  numbered 
cards  in  there,  if  they  are  in  my  handwriting,  and 
an  explanation  of  what  is  in  each  card.  Every  card 
that  has  my  handwriting  on  there  is  definit^^ly 
numbered  in  that  statement.  Those  that  nre  not 
in  my  handwi'iting  are  also  stated  in  there. 

:Mr.  Belli:     All   right. 

]\[ay  we  get  back  to  the  question,  now? 

The  Court:     Yes,  you  may. 

Mr.  Belli:  I  am  embarrassed;  I  have  lost  track, 
myself. 

Do  you  recall  the  last  question?  I  had  been  tliink- 
ing  [263]  of  something  else  there.  I  think  we  were 
referring  —  yes  —  to  Mr.  Fitzgerald  and  the  race 
horse  business. 

The  Court:  Whether  any  payments  were  made 
to  Mr.  Fitzgerald,  and  the  witness  stated  ves,  that 
there  were  payments  made  in  the  room,  and  that 
they  were  made  in  cash. 

Mr.  Belli:  Xow.  I  don't  want,  your  Honor,  to 
iio  into  the  whole  racing  stable  business  of  Julius 
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here.  There  might  be  a  question  of  law  whether 
that  would  be  deductible  or  not.  But  I  would  just 
like  to  ask  a  couple  of  questions  with  reference  to 
the  records. 

The  Court:    All  right. 

Mr.  Belli:  Q.  Now,  records  were  kept  in  con- 
nection with  that?        A.     No,  sir. 

Q.  Mr.  Fitzgerald — can  you  tell  us  where  he  is, 
where  he  hangs  out? 

A.     The  race  track,  I  understand. 

Q.    How  old  a  chap  is  he? 

A.  He  is  quite  an  elderly  fellow\;  he  is  so  old 
a  fellow  that  he  might  be  dead  now.  I  don't  know. 
You  will  have  to  find  out  from  Mr.  Wild  about 
that. 

Q.     Is  he  a  man  known  around  the  race  tracks? 

A.  Very  much  so.  His  brother  is  Norman 
Church's  trainer. 

Q.  Now,  I  think  counsel  rightly  corrected  me 
with  reference  to  the  question  I  asked  you  being 
indefinite,  whether  these  [264]  horses  of  Mr.  ATOd's 
won  or  not.  I  refer  to  absolute  figures  of  money, 
rather  than  number  of  races.  Did  they  win  money 
over  all,  or  lose  over  all,  during  this  period  of 
time? 

Mr.  Campbell:  Objected  to  as  no  proper  foun- 
dation laid;  calling  for  the  conclusion  of  this  wit- 
ness. 

The  Court:     Sustained. 

Mr.  Belli:  Q.  Do  you  know  of  your  own 
knowledge  whether  these  horses  of  his  won  money 
or  not  over  the  period  of  '41,   '42,  and  '43? 
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Mr.  Campbell:    May  that  be  answered  yes  or  no? 

The  Witness:    Will  you  state  the  question  again? 

Mr.  Belli:    Yes. 

Q.  Do  you  know  of  your  own  knowledge 
whether  these  horses  of  Mr.  Wild's  won  money 
over   '41,   '42,  and   '43,  or  if  they  lost? 

A.     I  do  not  know. 

Q.  All  right.  Now,  let  me,  in  the  short  time 
that  remains  here — 

The  Court:  I  think  we  will  run  until  4:30,  on 
accomit  of  the  services  in  the  morning. 

Mr.  Belli :  All  right.  Then  that  will  get  us  pretty 
far  along  with  this  witness. 

The  Court:    Is  that  agreeable  to  all  members  of 
the  jury,  to  run  until  4:30? 
(Jurors  nod  assent.) 

The  Court:    Thank  you.  [265] 

Mr.  Belli:  Q.  Now,  any  other  operators  like 
the  chap  from  Arizona  that  von  have  mentioned 
that  bet  with   Mr.   Wild? 

A.     Just  the  various  runners. 

Q.     How   about   out — withdraw   that. 

How  about  Mr.  Wild,  himself?  Hid  he  then  bet 
at  the  track  on  occasion,  in  '41,  '42,  and  '43,  if 
you  know  of  your  own  knowledge? 

A.     At  every  opportunity. 

Q.  And  would  he  bet  at  the  track — out  of  what 
fund  of  money?  A.     What? 

Q.  Out  of  what  fund  of  money  would  he  bet 
at  the  track? 

Mr.   Campbell:     That   is   objected   to   as   calling 
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for  the  conclusion  of  the  witness. 

The  Court:    I  will  sustain  an  objection. 

Mr.  Belli:  Q.  Do  you  know  how  he  would  bet? 
Did  you  go  down  there  with  him? 

A.  Sometimes.  Very,  very  infrequently.  Some- 
body had  to  stay  with  the  business,  and  T  was 
elected.  I  ran  his  business,  the  room  play,  and  most 
of  his  bets  w^ould  be  in  from  the  runners,  so  he 
would  leave  and  go  down  to  the  track,  so  I  had 
to  stay  at  the  room.  The  only  time  that  I  ever  went 
with  him  was  on  the  weekend,  when  we  went  to 
Caliente. 

Q.     How  many  times  did  you  go  to  Caliente? 

A.     I  would  say  between  six  and  ten  times. 

Q.  None  of  the  Caliente  play  is  reflected  in 
these  sets  of  [266]  cards?  A.     No,  sir. 

Q.  By  the  way,  when  Mr.  Krakauer  left  Mr. 
Wild,  could  you  give  the  ladies  and  gentlemen  of 
the  jury  a  little  idea  of  what  the  scene  was  like, 
if  you  remember? 

A.  No,  sir;  I  was  not  working  for  Mr.  Wild  at 
that  time. 

Q.    You  weren't  there? 

A.     I  was  over  in  the  defense — 

Q.  Who  else  was  there  that  would  know  about 
the  termination  of  the  employment? 

Mr.  Campbell:  That  is  objected  to  as  calling 
for  his  conclusion. 

The  Court:    Sustained. 

Mr.  Belli:     All  right. 

Q.  When  you  went  down  to  Caliente  in  '41  and 
'42_right?  A.     '41,  sir. 
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Q.  (continuing)  — did  Julius  make  book  in 
Caliente?  A.    Yes,  sir. 

Q.  And  how  would  he  make  book  down  there? 
How  did  he  do  it  in  Mexico? 

A.  Well,  they  have  two  options  down  there: 
One,  you  can  bet  in  the  mutuels,  or  you  can  bet 
in  the  bookmakers,  just  like  you  do  in  the  City 
here.  You  can  either  go  down  to  the  race  track  or 
you  can  bet  with  a  bookmaker  when  the  books  are 
open  here.   [267] 

Q.  Well,  did  he  take  any  money  dow^n  with 
him? 

A.  Naturally.  He  had  to  take  a  bankroll  down 
with  him. 

Q.     And  did  he  carry  that  in  his  pocket? 

A.     Yes,  sir. 

Q.     Any  checks,  or  anything?  A.     No,  sir. 

Q.  And  when  he  would  get  down  there  he  would 
get  ol¥  the  plane  where — San  Diego? 

A.     No,  sir;  Burbank. 

Q.     At  Burbank?  A.     Yes,  sir. 

Q.  And  then  how  would  he  go  from  there  to  Cal- 
iente  ? 

A.  Well,  I  never  went  with  him  from  there.  He 
would  always  leave  me,  and  I  would  fly  down  from 
Burbank  to  San  Diego. 

Q.  I  see.  How  would  he  get  down,  have  you 
any  idea? 

A.  Yes.  He  would  go  in  and  meet  his  \arious 
friends  that  he  knew  there,  and  he  would  stay  Sat- 
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urday  night,  and  I  would  go  down  and  stay  in  the 

hotel  at  San  Diego. 

Q.     What  is  the  name  of  the  hotel? 

A.     U.  S.  Grant  Hotel. 

Q.     In  whose  name  is  the  room? 

A.     Julius  Wild. 

Q.     And  then  you  would  meet  Julius  there? 

A.  I  would  probably  meet  him  there  the  next 
raoi'ning  and  we  would  all  go  to  the  track  together. 

Q.     How  would  you  go  over? 

A.  He  hired,  between  him  and  some  other  fel- 
lows that  lived  in  Los  Angeles,  they  would  go  get 
a  fellow  that  had  a  big  sedan,  and  they  would  drive 
from  Azusa,  or  from  Los  Angeles,  and  go  dowa 
to  San  Diego,  and  then  they  would  pick  me  up,  and 
then  we  would  go  down  to  the  race  track. 

Q.  Then  when  you  would  get  over  at  the  race 
track  there,  what  was  the  magnitude  of  the  time 
that  you  were  there — and  give  the  times,  the  peo- 
ple that  were  there — of  his  operations  in  making 
book  there? 

Mr.  Campbell:  I  am  sorry;  I  didn't  get  all  that 
question.  Would  you  read  it? 

Mr.  Belli:    I  will  reframe  it. 

Q.  On  the  occasions  that  you  were  there — and 
state  the  occasions — how  large  w^as  his  operations? 

A.  Well,  that  is  something  that  you  couldn't 
handle — I  mean,  you  couldn't  determine.  We  were 
busy,  and  two  men  were  in  the  front,  standing  at 
a  little  platform,  and  you  were  just  going  as  fast 
as  you  can,  getting  the  bets  from  the  players  in 
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front  of  you  and  handing  them  back  to  a  master 
sheet,  and  he  would,  in  turn,  hand  you  a  hard,  and 
you  would  get  the  money  first,  and  then  give  the 
card  to  the  man  that  made  the  bet.  But  the  play 
ran  anywheres  between  $4,000  and  $10,000  a  Sun- 
day.  There  was   13  races. 

Q.     That  was  the  gross?  [269]  A.     Yes. 

Q.     Did  he  win  or  lose  down  there? 

Mr.  Campbell :    Now,  just  a  moment. 

That  is  calling  for  the  conclusion  of  the  Vvitness. 

Mr.  Belli:     Q.     If  you  know. 

The  Court:     Sustained. 

Mr.  Belli:  Q.  Do  you  know  whether  he  won 
or  lost?  A.     I  know  he  lost. 

Q.     How  do  you  know  that,  will  you  tell  us? 

A.  Because  at  one  time  he  had  to  borrow  money 
to  pay  the  association  off  down  there  in  order  to 
keep  his  book. 

Q.     Which  association? 

A.     Caliente  Jockey  Club. 

Q.     When   was   that?  A.     It  was   in   1941. 

Q.     How  much  did  he  have  to  pay  them  off? 

A.     I  don't  know. 

Mr.  Campbell :  All  this  is  conclusiou  of  this 
Avitness,  if  the  Court  please.  I  am  going  to  object 
to  it. 

The  Court:    He  said  he  doesn't  know. 

Mr.  Belli:    Q.     You  don't  know? 

A.     No,  sir. 

Q.  By  the  way,  during  the  time  that  you  were 
with  him  here  in  1941  and  in  1942  and   '43 — and 


264  Julius  Wild  vs. 

(Testimony  of  Robert  E.  Hughes.) 

this  goes  to  his  attention  to  his  business — was  he 

intoxicated  on  many  occasions?  [270] 

A.     Several. 

Q.    Huh?  A.     Several. 

Q.  What  do  you  mean  by  ''several''?  I  want 
the  fact.  Come  on.  A.    Well,  I  would  say — 

Mr.  Campbell:  I  object  to  that  as  being  imma- 
terial, unless  it  is  a  defense  of  intoxication,  on  the 
question  of  wilfulness,  if  the  Court  please. 

Mr.  Belli:  Well,  I  think  some  of  it  might  very 
well  be  that,  but  it  wasn't  offered  for  that  purpose 
presently. 

The  Court:  I  can't  see  the  present  materiality 
of  going  into  any  phase  of  intoxication. 

Q.  You  attended  to  the  business  at  all  times, 
didn't  you?  A.    And  also  him,  sir. 

The  Court:  All  right.  I  can't  see  the  materiality 
of  it. 

Mr.  Belli:    All  right. 

Q.     But  he  carried  a  bankroll  on  him,  didn't  he? 

A.     That's  right. 

Q.     And  would  he  bet  when  he  was  intoxicated? 

A.    Yes,  sir. 

Q.    More  than  one  occasion? 

A.  Whenever  he  was  drunk  he  would  bet.  That 
is  where  it  would  start,  usually  at  the  race  track. 

Q.     Over  what  period  of  time  was  this?  [271] 

A.     '41,  '42,  and  '43,  at  the  times  in  question. 

Q.  Tell  us  about  Julius  at  the  place  there  with 
reference  to  his  donations  to  the  Red  Cross,  and 
that  type  of  charity.  Are  they  reflected  on  those 
cards  here?  A.    No,  sir. 
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Q.  What  do  you  know  about  that  of  your  own 
knowledge  ? 

Mr.  Campbell:    Well,  now — 

The  Court:  Is  there  any  claim  made  in  the 
statement  or  records  to  the  Government  in  con- 
nection with  the  usual  deductions  for  that? 

Mr.  Campbell:  We  have  allowed  everything 
claimed  in  the  returns  by  way  of  contributions, 
your  Honor.  I  don't  think  there  is  any  issue  there. 

Mr.  Belli:  I  think  we  can  show  they  were  far 
in  excess  of  that  in  the  return,  your  Honor. 

All  right,  we  will  ask  him  that. 

Q.  Now^,  with  reference  to  the  magnitude  of 
his — what  do  you  call  it — I  have  used  the  term 
''reinsurance",  where  an  insurance  company  takes 
too  heavy  a  load,  and  they  place  it — 

A.     Lay-offs. 

Q.    Lay-offs?  A.    Lay-offs. 

Q.  Tell  us  about  his  lay-offs.  Who  would  he 
place  those  with? 

A.  Well,  there  was  three  books  in  town,  and 
when  Bay  Meadows  was  running,  why,  he  laid  off 
at  the  lay-off  place  at  Bay  [272]  Meadows.  When 
Tanforan  was  running,  the  same  there. 

Q.  Now,  with  reference  to  these  sleepers,  who 
had  charge  of  the  sleepers? 

A.     In   '41,   '42,  and   '43,  Mr.  Krakauer  did. 

Q.  Did  you  at  any  time,  with  any  of  the  other 
employees,  actually  put  sleepers  into  the  envelopes 
and  watch  their  transit  in  the  business? 

A.    Yes,  sir. 
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Q.    What  happened  to  them? 

Mr.   Campbell:     Now,  just  a  moment. 

Let's  lay  a  fomidation  here. 

Mr.  Belli:    All  right. 

Q.     Tell  us  when  you  did  this. 

A.  Well,  I  would  have  to  start  hi  telling  you 
why. 

The  Court:    All  right. 

Mr.  Belli:    Q.     Yes? 

A.  It  was  the  custom  dowTi  there  that  wlien  a 
sleeper  was  turned  in  to  Mr.  Wild  in  the  years 
before  that,  and  even  in,  I  would  say,  1941,  that 
Mr.  Wild  would  open  that  sleeper,  the  envelox)e, 
and  would  distribute  it  amongst  the  five  employees. 
Well,  naturally,  that  was  a  little  extra  money,  and 
we  were  always  looking  forward  to  it,  and  we 
would  all  keep  track  of  any  sleepers  that  was  left 
over. 

If  I  may  say,  the  four  of  us  back  there — Mr. 
Xrakauer,  Mr.  Collard,  Mr.  Koster,  and  myself 
— would  keep  track  of  [273]  that,  because  after  all, 
that  was  pin  money,  as  far  as  we  w^re  concerned, 
and  we  looked  forward  to  that  extra  revenue. 

Well,  for  a  long  while,  why,  we  got  those  sleep- 
ers, and  fairly  consistent.  And  then  as  time  ^.'ent 
on,  why,  it  became  less,  the  sleepers  became  shorter 
and  shorter  and  shorter.  So  we  couldn't  figuie  out 
nhy.  We  knew  there  was  just  as  many  bets  hang- 
ing over  from  the  previous  times. 

So  Mr.  Koster  and  myself  got  together,  and  we 
made  a  sleeper,  and  we  put  it  in  there  and  watched 
it. 
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Mr.  Campbell:  Let's  have  the  time,  if  the  Court 
please. 

The  Witness:  This  was  in  1941,  about  in  either 
June  or  July. 

A.  (continuing)  And  we  watched  for  that 
sleeper  to  be  distributed,  and  it  was  not  disti'ibuted. 

And  there  was  an  entry  made  of  those  sleepers 
in  a  book,  this  same  book  that  so  mysteriously  dis- 
appeared— that  is — 

Mr.  Campbell:  I  ask  that  the  words  ''myster- 
iously disappeared"  be  stricken,  if  the  Cornet 
please. 

The  Court:    That  may  eo  out. 

A.     (continuing')     — that  cannot  be  found. 

Mr.  Belli:     Q.     That  is  better. 

A.  And  it  was  also  placed  in  that  book:  it  was 
a  larsre  book,  about  the  size  of  Mr,  Belli *s  book 
there  (indicating),  and  there  were  several  com- 
])artments  in  there.  And  althoueh  we  [274]  were 
very  seldom  allowed  to  look  in  that  book,  ^vhy,  on 
one  or  two  occasions  I  was  able  to  get  in  there 
and  look  in  there  when  Mr.  Wild  and  Mi.  Kra- 
kauer  and  myself  were  checkins^  up  the  amounts, 
and  there  was  no  record  of  tliat  sleeper  in  tliere, 
nhich  made  the  rest  of  the  boys  and  I  very  much 
disappointed. 

And  at  the  time  we  mentioned  it  to  Mr.  Wild, 
but  Mr.  Wild- 
Mr.  Campbell:     Xow,  just  a  moment. 

I  am  going  to  object  to  any  conversation,  if  the 
Court  i^lease. 
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The  Court:    All  right. 

Mr.  Belli:  Q.  Did  you  mention  it  to  Mr.  Krp- 
kauer?  A.     No,  sir,  we  did  not. 

Q.     Did  Mr.  Krakauer  have  charge  of  that  book  ? 

A.     Yes,  sir. 

Q.     And  was  that  book  locked  up  any  place'? 

A.     It  was  locked  up   in  his  bottom   drawer. 

Q.     That  is  the  last  place  you  saw  it? 

A.    Yes,  sir. 

Q.  Now,  with,  reference  to  Julius  being  in  hock, 
do  you  know  anything  about  him  going  to— was  it 
Maxferd's,  or  Manford's?  A.     Maxferd's. 

Q.  Do  you  know  anything  about  that  of  your 
own  knowledge?  A.     Only  that  I —  [275 J 

Q.     Let  me  stop  you  just  a  moment. 

Maybe  for  the  sake  of  time,  counsel,  do  you  have 
a  record  of  his  visits  to  the  other  uncle,  Maxferd? 

Mr.  Campbell :  The  Maxf erd  man  is  on  subpoena  to 
come  back.  We  can  bring  him  back  if  you  wish. 

Mr.  Belli :  I  mean,  in  order  to  show  the  transaction. 

Mr.  Campbell:  Yes,  to  show  the  loans  to  Max- 
ferd,  and  the  repayment,  yes. 

Mr.  Belli:  Then  it  won't  be  necessary  to  go 
through  it  with  him. 

A.     As  far  as  I  am  concerned,  if  I  may  say — ? 

Mr.  Campbell :  I  doubt  if  he  is  competent  to 
testify. 

The  Witness:  I  wouldn't  be  competent,  outside 
of  what  Mr.  Wild  told  me,  by  hearsay. 

Mr.  Belli:    All  right. 

Q.     How  about  anybody  else?  Was  he  borrow- 
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ing-  from  anybody  else  during  this  period  of   '41, 

'42,  and  '43?  A.     Only  by  hearsay,  sir. 

Q.  Well,  could  you  give  us  even  the  names,  in 
hearsay,  and  we  won't  take  it  for  substantive  value, 
but  as  a  point  to  check  from? 

Mr.  Campbell:    I  will  object,  if  the  Court  please. 

The  Court:    Sustained. 

Mr.  Belli:    All  right. 

You  may  cross  examine.  [276] 

Mr.  Campbell:    Pardon  me. 

Cross  Examination 

Mr.  Campbell:  Q.  Mr.  Hughes,  when  did  you 
first  go  to  work  for  Mr.  Wild? 

A.    About  approximately  1931. 

Q.    And  you  worked  for  him  there  until  when? 

A.  As  long  as  the  book  was  open,  until  about 
1943. 

Q.    When,  in  1943? 

A.  Well,  the  exact  date  I  do  not  know,  and  the 
only  time,  the  only  way  I  could  have  established 
it  is  when  my  handwriting  stopped  on  those  tickets 
(indicating). 

Q.     Well,  can  you  establish  it? 

A.    Yes,  sir;  in  May,  1943. 

Q.  I  will  give  you  the  three  sets  of  cards,  par- 
ticularly the  last  set  for  the  year  1943  (handing 
cards  to  the  witness),  and  I  will  ask  you  if  you 
can  establish  the  date? 

A.  According  to  the  last  time  here,  the  only 
way  I  can  check  it — because  I  do  not  keep  records 
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on  times  I  went  to  work,  miless  they  are  approxi- 
mate dates — would  be  on  the  5th  month  and  the 
15th  day  of  1943. 

Q.     That  will  be  May  15,  1943? 

A.     That's  right. 

Q.     Those  are  the  last  entries  you  made? 

A.  That  is  the  last  entries,  as  far  as  I  know, 
that  I  haA^e  made.  [277] 

Q.  And  to  the  best  of  your  recollection  it  would 
be  immediately  after  that  that  you  left,  is  that 
correct?  A.     That's  right. 

Q.  Now,  you  say  \\dth  reference  to  these  sleep- 
ers, that  the  record  of  those,  and  the  sleepers  them- 
selves, were  kept  by  Mr.  Krakauer? 

A.     That's  right. 

Q.  And  you  have  described  some  instance  in 
1941 — June  or  July  you  said? 

A.     That's  right. 

Q.  When  you  and  Mr.  Koster  put  in  a  sleeper 
that  you  didn't  hear  from  again,  is  that  right? 

A.     That's  right. 

Q.  And  Mr.  Krakauer  continued  to  handle  those 
sleepers  right  up  until  the  time  you  left,  did  he? 

A.     That's  right. 

Q.  Never  any  interruption  of  his  taking  care 
of  those  sleepers?  A.     That's  right. 

Q.  Now,  Mr.  Hughes,  there  has  been  some  ref- 
erence as  to  this  being  two  rooms  there,  a  phone 
room  and  another  room.  Were  there  more  than 
one  room  there?  A.    Yes,  sir. 

Q.     A   front   room   and  a   back  room? 
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A.     That's  right,  sir.    [278] 

Q.     The  back  room  was  an  office? 

A.  It  was,  preAdous  to  that  time,  what  we  called 
a  "Women's  Room,"  and  an  arch  was  put  in,  a 
small  arch  was  put  in  from  the  main,  big  room 
to  the  small  room  in  back. 

Q.  There  for  awhile  you  operated  a  room  for 
women  bettors,  did  you?  A.     Yes,  sir. 

Q.     That  was  exclusively  for  their  use  ? 

A.     That's  right,  sir. 

Q.  Over  what  period  of  time  did  you  have  this 
lady's  parlor  or  women's  room,  whatever  you  want 
to  call  it? 

A.  Oh,  that  was  before,  I  would  say,  1936,  if 
I  remember  rightly,  because  that  is  when  the,  as 
we  call  it,  "big  heat"  was  on,  and  the  Atherton 
investigation  was  started. 

Q.  And  during  the  Atherton  investigation  I 
take  it  you  closed  up  your  lady's  room? 

A.     Tight  as  a  drum. 

Q.    And  didn't  reopen  that  part  of  the  business? 

A.     Didn't  open  any  part. 

Q.  Well,  when  you  reopened  after  that  you 
abandoned  the  women's  room? 

A.     That's  right. 

Q.  And  when  did  you  start  to  operate  again 
after  that? 

A.  I  couldn't  tell  you,  sir.  I  don't  know  any 
dates  at  all.  I  never  kept  any  records.  [279] 

Q.     How  long  were  you  closed  up? 

A.    A  year  and  a  half. 
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Q.     That  was  back  about  '36,  '37? 

A.     The  dates  I  couldn't  tell  you,  sir. 

Q.  Well,  that  was,  at  any  rate,  during  the  Ath- 
erton  investigation?  A.     That's  right. 

Q.     Is  that  right?  A.     That's  right,  sir. 

Q.     Then  you  reopened  after  that? 

A.    Yes,  sir. 

Q.  And  you  continuously  operated,  with  small 
interruptions,  I  presume,  right  up  until  the  time 
you  left  the  emj^loyment? 

A.     That's  right,  sir. 

Q.  And  it  is  a  fact,  is  it  not,  that  you  closed 
for  two  months  in  1941,  as  shown  by  these  cards? 

A.     That  I  couldn't  tell  you,  sir. 

Q.    And  that  may — 

A.  If  that  has  been  determined,  why,  it  is  the 
truth.  But  I  did  not  keep  any  records  of  any  time 
we  were  closed. 

Q.  Do  you  recall  that  you  were  having  trouble 
with  some  sergeant  in  the  precinct,  and  he  v/ouldn't 
let  you  operate? 

A.     That  I  couldn't  tell  you,  sir. 

Q.  All  right.  You  do  recall  this:  Occasionally 
you  would  be  closed  for  a  few  days,  is  that  right? 

A.     That's  right,  sir. 

Q.     And  then  you  would  reopen  your  business? 

A.     That's  right,  sir. 

Q.  And  during  all  the  years  in  question  you 
operated  in  one  location — 1182  Market  Street? 

A.     No,  sir. 

Q.    You  did  not?  A.    No,  sir. 


United  States  of  America  273 

(Testimony  of  Robert  E.  Hughes.) 

Q.    Where  did  you  operate? 

A.    Halfway  down  the  block. 

Q.     In  the  same  building? 

A.     No,  sir;  in  another  building. 

Q.    What  other  building  did  you  operate  in? 

A.     I  don't  know  that. 

Mr.  Belli:  Well,  isn't  this  going  into  something 
else  we  are  not  concerned  with  in  this  case? 

Mr.  Campbell:  Well,  I  am  going  into  his  famil- 
iarity with  the  business.  He  has  exhibited  great 
familiarity  with  Mr.  Wild's  affairs. 

Mr.  Belli:  I  will  withdraw  the  objection  if  that 
IS  counsel's  purpose. 

The  Witness:  I  don't  know  the  name  of  the 
building,  and  I  don't  know  the  address.  1  can 
find  out  for  you,  but  I  don't  know  the  name  of  it. 

Mr.  Campbell:  Q.  Now,  Mr.  Hughes,  you  have 
identified  [281]  and  picked  out  for  purposes  of  iden- 
tification the  first  card  in  Government's  Exhibit  7, 
the  group  of  cards  relative  to  1941.  Now,  that  is 
the  one  you  were  shown  on  direct  examination  and 
the  one  from  which  you  have  testified,  wasn't  it? 

A.    Yes,  sir. 

Q.  And  you  stated,  I  believe,  that  on  the  reverse 
side  of  the  card — whether  you  call  it  the  front  or 
the  reverse — where  the  expenses  are  listed — do  you 
have  that  in  front  of  you?  A.    Yes,  sir. 

Q.  That  lettering,  '^EXT,"  and  the  ''$30.00," 
is  your  writing?  A.     That's  right,  sir. 

Q.    What  does  that  "EXT"  stand  for? 

A.    "Extras." 
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Q.    What  extras?  What  does  it  refer  to? 

A.    We  were  given  a  bonus  that  day. 

Q.  And  that  was  a  bonus  that  you  and  the 
employees  received?  A.     That's  right,  sir. 

Q.     So  it  was  entered  on  that  day,  is  that  right? 

A.     Yes,  sir. 

Q.  Then  you  have  ''Rent,  $117.50,"  is  that 
right?  A.    Yes,  sir. 

Q.  The  next  item  is  "Nut,  $105.00."  What  is 
that,  sir? 

A.  That  is  an  item  that,  as  long  as  I  ever 
worked  for  Julius,  that  I  never  showed  no  interest, 
and  showed  no  inclination  to  [282]  find  out  what 
it  was. 

Q.  AYell,  now,  you  wrote  this  word  "Nut"  down 
there?  A.     That's  right. 

Q.     You  paid  that  money  out  on  that  occasion? 

A.     No,  sir. 

Q.  Where  did  you  get  tlie  information  to  vrite 
"Nut.  $105.00"?  A.     From  Mr.  Wild. 

Q.     He  told  you  to  write  "Nut"  there? 

A.  That  is  what  it  was  called,  so  that  is  what 
was  put  down. 

Q.     And  he  told  you  that? 

A.  After  all,  this  is  in  1941,  and  what  he  told 
me  I  could  not  tell  you  at  this  time,  sir. 

Q.  Well,  you  remember  other  details  of  this 
business. 

Mr.  Belli:    Just  a  moment. 

That  is  argumentative,  your  Honor. 

Mr.  Campbell:     All  right. 
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Q.  You  recall  details  here  of  transactions  had 
of  which  there  are  no  records  presently  available. 

A.     That's  right. 

Mr.  Belli:     Just  a  moment. 

We  object  to  that.  What  transactions  I  Let's  have 
it  specifically,  and  we  will  lay  the  foundation 
whether  he  remembers  that  or  not.  That  is  an  argu- 
inentative  question. 

The  Court:    It  may  be. 

Do  you  wish  to  withdraw  it?  [283] 

Mr.  Campbell:     I  will  reframe  it. 

Q.  You  remember  details  here  concerning  such 
matters  as  transactions  with  No.  1 — Operator  No. 
1?  A.     That's  right. 

Q.  Now,  you  said  that  records  as  to  that  had 
disappeared.  I  am  referring  you  now  to  a  record 
which  you  state  that  you  made,  an  existing  record, 
and  referring  to  the  word  ''Nut";  I  will  ask  you, 
as  long  as  you  made  that  entry,  who  authorized 
you  to  make  it? 

A.    Mr.  Wild  authorized  me  to  make  that? 

Q.  What  did  he  tell  you  when  he  told  you  to 
make  it?  A.     "Put  down  'Nut,  $105.00'." 

Q.  Did  he  tell  you  on  that  occasion  what  it  was 
for? 

A.  I  never  asked  him.  I  never  asked  anything 
on  any  of  the  things  that  were  supposed  to  be  put 
down  here.  I  was  not  the  bookkeeper.  All  1  did 
was  take  care  of  his  business  in  the  room  itself, 
and  helped  him  take  care  of  his  business  in  the 
back  room. 
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Q.     But  this  item  you  never  asked  about? 

A.     I  never  did. 

Q.  You  had  no  curiosity  as  to  what  the  word 
'*Nut",  which  you  were  instructed  to  put  down, 
meant? 

Mr.  Belli:  I  think  that  is  argumentative,  vour 
Honor,  as  to  whether  it  was  curiosity,  or  the  con- 
verse of  that.  I  think  it  is  of  no  moment  here.  [2S4] 

The  Court:    Well,  proceed,  counsel. 

Mr.  Campbell:  Q.  Did  you  put  down  similar 
items,  or — strike  that. 

There  was  a  card,  was  there  not,  kept  for  each 
day?  Is  that  right?  Each  day  you  would  get  a  new 
card,  wouldn't  you?  A.     That's  right,  sir. 

Q.  And  you  would  make  entries  for  the  day  of 
the  amounts  that  were  bet  there,  is  that  right? 

A.  The  total  take,  pay-out,  and  expenses,  yes, 
sir. 

Q.  Yes.  And  they  would  be  accumulated,  v>-ould 
they  not,  on  the  following  day's  card? 

A.  That  I  don't  know,  sir.  I  never  took  care  of 
that.  And  in  fact,  these  cards,  if  vou  want  to  kaow, 
were  against  my  policy. 

Q.  Well,  I  am  not  interested  in  your  policy, 
Mr.  Hughes. 

A.  And  if  I  had  had  my  say,  these  cards  would 
not  have  been  ever  drawn  up. 

Q.  T  appreciate  that,  sir.  Now,  nevertheless,  the 
cards  are  here.  A.     That's  right. 

Q.  Yes,  sir.  And  you  made  entries  on  the  cards 
during  the  time  you  were  there  f 
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A.    Because  I  was  so  ordered  to  do  so. 

Q.  Ajid  you  made  entries  daily  while  you  were 
there  of  the  [285]  expenses? 

A.     That's  right,  sir. 

Q.  On  how  many  occasions  did  you  make  en- 
tries similar  to  this  "Nut,  $105.00"? 

A.     I  don't  know  exactly  what  you  mean. 

Q.  How  many  times?  How  often  would  you 
make  an  entry  of  ^'Nut,  $105.00,"  as  part  of  your 
daily  expense? 

A.     Whenever  I  was  told  to  do  it. 

Q.     How  often  were  you  told  that? 

A,     That  part  was  determined  by  Mr.  Wild. 
Do  you  have  any  recollection  as  to  how  often  you 
])ut  it  down?  A.     No,  sir. 

Q.  You  were  told  from  time  to  time  to  put 
down  $105.00?  A.     That's  right,  sir. 

Q.     And  it  was  always  that  sum,  $105.00? 

A.  That  part  you  couldn't  question  me,  because 
T  never  noticed  whether  it  is  that  sum  down  there 
01"  not.  If  that  sum  is  the  sum  that  was  to  be  put 
down  there  all  the  time,  yes. 

Q.     Did  you  ever,  in  making  entries  on  these 

Q.     Was  it  once  a  month? 

A.  If  he  told  me  to  put  it  down  once  a  month, 
yes. 

Q.    Well,  what  is  your  recollection  now,  sir? 

A.  If  he  told  me  to  put  it  down  once  a  month, 
I  did  so. 

Q.    Well,  did  you  put  it  down  once  a  month? 
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cards  of  the  daily  [286]  expenses,  use  the  symbol 

"X",  or  "XX"? 

A.  I  would  have  to  look  at  the  cards  to  see 
what  the  figure  is  opposite,  and  then  I  could  tell 
you. 

Q.  Pardon  me.  Let's  turn  to  one  of  these  cards 
in  '41.  You  were  working  there  full  time  in  '41, 
as  I  understand  if^ 

A.     Up  until  December  7th. 

Q.     Until  December  7th  or  December  8th? 

A.     Either  that,  or  we  were  closed. 

Q.  I  am  going  to  refer  you  to  Card  No.  9, 
being  for  the  period  3/1/41.  I  call  your  attention 
to  the  "X,  1105.00."  Do  you  know  what  that  is 
(indicating)  ? 

A.  Well,  on  that  card,  I  wouldn't  know,  be- 
cause it  doesn't  happen  to  be  in  my  handwriting; 
it  happens  to  be  in  Mr.  Krakauer's  handwriting. 

Q.  Anything  that  isn't  here  in  your  handwrit- 
ing you  know  nothing  about? 

A.  If  it  was  put  down  there  how  would  1  know 
it  was  down  there  if  it  wasn't  in  my  handwriting? 
I  wouldn't  be  interested  in  it. 

Q.  Well,  let  me  ask  you  this:  Did  you  know 
anything  about  any  of  the  entries  made  there,  or 
in  comiection  with  that  business,  that  were  not  in 
your  handwriting? 

A.     No,  sir,  not  all  the  time,  no. 

Q.     You  did  not?  A.     No.  [287] 

Q.  You  didn't  keep  this  little  black  book  and 
make  the  entries  in  tliat,  did  you? 
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A.  Not  in  completeness,  no,  sir.  When  I  was 
told  to  put  the  entries  in  there,  I  put  it  in  there. 

Q.  And  did  you  have  any  information  as  to 
what  those  entries  represented? 

A.  Yes,  because  I  had  helped  Mr.  Wild  check 
on  both  against  the  book,  against  the  room. 

Q.    You  would  ask  about  those  entries? 

A.    When  I  helped  him  figure  them  out,  yes. 

Q.  Do  you  recall  ever  having  made  entries  on 
these  cards  of  ''X",  or  "XX" ? 

A.  No,  sir,  I  don't.  I  may  have  done  it,  but  I 
couldn't  tell  you  if  I  did  or  not,  sir. 

Q.  You  do  recall  making  entries  of  "Nut", 
however? 

A.  Yes.  Well,  it  is  in  my  handwriting  there, 
so  I  must  have  made  it,  sir.  After  all,  that  is  seven, 
eight  years  ago,  and  I  don't  remember  what  was 
on  those  cards  every  month  and  every  day  that 
the  entries  were  put  in  there. 

Q.     Now,  you  don't  know  what  that  was  paid  for? 

A.  I  might  hazard  a  guess,  but  I  don't  see  why 
1  have  to. 

Q.  No.  I  am  asking  you  if  you  know.  I  gi'ant 
that  you  don't  have  to  make  a  guess.  Do  you  kiiow? 

Mr.  Belli:  Well,  then,  if  counsel  will  be  that 
charitable,  your  Honor,  and  say  that  he  doesn't 
have  to,  I  see  [288]  that  there  is  a  reluctance  on  the 
part  of  the  witness  to  say  w^hat  he  thinks  it  is  for. 

Mr.  Campbell:  I  am  not  entitled  to  know  what 
he  thinks.  I  didn't  ask  him  w^hat  he  thinks;  I  asked 
liim  what  he  knows. 
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Q.     Do  you  know? 

A.     No.  I  think  that  if  you  will — 

Mr.  Belli:  Just  a  moment,  now.  The  more  you 
say  the  more  you  are  going  to  get  asked. 

The  Witness:  No.  All  I  was  going  to  mention, 
that  he  asked  me  that  same  question  in  that  state- 
ment, and  I  told  him  at  that  time  I  don't  know 
what  it  was.  That  was  taken  on  March  26th. 

Mr.  Campbell:  Q.  Didn't  you  tell  me,  Mr. 
Hughes,  that  you  would  not  state  what  it  was  for? 

A.     That's  right;  I  said  I  didn't  know. 

Q.  Well,  didn't  you  say,  ''T  will  not  tell  anyone 
Avhat  it  is  for"? 

A.  I  may  have.  That  is  still  in  1946  when  that 
was  made. 

Q.  But  isn't  that  what  you  told  me,  **I  will  not 
tell  what  that  was  for"? 

A.     Is  that  what  it  says  in  the  book? 

Mr.  Belli:     Tust  a  moment. 

Isn't  the  proper  way  to  do  this,  as  I  understand 
it,  if  there  were  a  former  statement  made  by  the 
witness,  in  all  [289]  fairness,  shouldn't  it  be  shown 
to  him? 

The  Court:  The  witness  claims  complete  famil- 
iarity with  that  statement,  of  recent  date.  He  stated 
he  had  read  it. 

Mr.  Belli :    Yes,  that  he  had  read  it,  but— 

The  Court:  And  a  copy  was  handed  to  him.  He 
claimed  full  familiarity  with  it. 

Mr.  Belli:  I  have  asked  for  it  and  have  been 
unable  to  get  it. 
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The  Court:  I  am  sure  counsel  will  hand  it  to 
you. 

Mr.  Campbell:  I  have  had  it  marked  for  identi- 
fication. 

Mr.  Belli:     It  has  been  on  your  table. 

Counsel  wouldn't  give  it  to  me  just  a  moment 
ago. 

Mr.  McMillan:  Counsel,  that  isn't  correct.  I 
wanted  to  use  it,  and  I  said  I  would  give  it  to 
you  in  a  minute. 

The  Court:  Now,  counsel — counsel  have  been 
getting  along  very  well  on  both  sides. 

Mr.  Belli:     May  I  have  the  copy  now? 

Mr.  Campbell:  Q.  Mr.  Huahes,  do  you  have  a 
copy  of  this  statement?  A.     At  home,  yes,  sir. 

Q.  It  was  furnished  to  you  at  the  time  you  gave 
this  statement? 

A.  Yes,  sir  —  I  don't  remember  when  it  was 
given  to  me,  but  it  was  given  to  me. 

Mr.  Campbell:  The  record  will  show  this  copy 
of  the  [290]  statement  was  marked  14  for  identi- 
fication and  will  be  left  with  the  Clerk.  I  am  usmg 
it  at  this  time  for  the  purpose  of  examination. 

Mr.  Belli:  I  still  would  like  to  see  it,  your 
Honor. 

The  Court:  Q.  Mr.  Hughes,  after  you  made  the 
statement  did  you  discuss  the  matter  with  Mr. 
Wild,  or  did  you  show  him  a  copy  of  the  statement 
you  made? 

A.  No,  sir ;  nobody  has  ever  seen  that.  Not  even 
Mr.  Belli  has  ever  seen  that. 
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The  Court:  Well,  for  a  4:30  o'clock  recess,  we 
are  reaching  a  point — 

You  may  make  a  copy  of  it,  or  cause  a  copy 
to  be  made. 

Mr.  Campbell:  I  informed  Mr.  Belli  that  I 
would  see  if  there  was  a  copy  available,  and  that 
T  would  furnish  it  to  him.  I  don't  know  why  we 
have  this  discussion  at  this  time. 

Mr.  Belli:  Well,  if  I  get  the  copy  that  is  all  I 
want,  as  far  as  I  am  concerned. 

The  Court:     All  right,  proceed. 

Mr.  Campbell:  I  thought  your  Honor  said  we 
would  take  a  recess. 

The  Court :  No ;  proceed.  These  interchanges 
take  time.  They  serve  no  useful  purpose. 

Mr.  Campbell:  Q.  Now,  coming  back  to  this 
black  book —  A.    Yes,   sir. 

Q.  (continuing)  — where  was  that  black  book 
maintained  in  [291]  the  premises? 

A.     In  Mr.  Wild's  desk  in  a  drawer. 

Q.     That  was  a  locked  desk,  was  it? 

A.     No,  sir. 

Q.    When  did  you  last  see  it  there? 

A.     I  would  say  in  the  early  part  of  1941. 

Q.     That  is  the  last  time  you  ever  saw  it? 

A.     That's  right,  sir. 

Q.    When  you  say  that  it  disappeared — 

A.    You  said  we  wouldn't  use  that  word. 

The  Court:    No.  ** Mysteriously  disappeared."    > 

The  Witness:    Oh. 
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Mr.  Campbell:  You  said  *' mysteriously  disap- 
peared.'^ 

The  Witness:    All  right. 

Mr.  Campbell :  That  is  entirely  hearsay  with 
you,  is  it  not? 

Q.  You  have  no  knowledge  of  what  has  hap- 
pened to  it,  have  you?  A.     No,  sir. 

Q.     You  don't  know  who  has  it  today,  do  you? 

A.     No,  sir. 

Q.  You  don't  know  whether  or  not  Mr.  "Wild 
has  it?  A.    No,  sir. 

Q.     Now,  you  say  you  made  entries  in  that  book  ? 

A.    Yes,  sir. 

Q.     And  you  observed  the  book  there  in  1941? 

A.     Yes,  sir. 

Q.     All  right.  When  did  you  last  see  it  in  1941? 

A.  I  told  you  in  the  early  part  of  1.941;  just 
exactly  when  I  couldn't  tell  you,  sir. 

Q.     Would  it  be  prior  to  the  summer  m.onths? 

A.     It  would  be,  just  shortly  prior  to  that,  sir. 

Q.     And  then  in  the  spring  of  1941  ? 

A.     Yes,  sir. 

Q.  All  right.  And  you  have  not  seen  it  since 
then?  A.     No,  sir. 

Q.  So  that  you  have  no  knowledge  of  what  en- 
tries, if  any,  were  made  in  that  book  after  the 
spring  of  1941?  A.     That's  right,  sir. 

Q.  Now,  at  the  time  that  you  obse^-ved  the  book, 
w^hat  was  the  nature  of  the  entries  that  you  made 
in  it?  What  did  they  relate  to? 

A.  A  figure  was  placed  in  there,  one  figure 
only,  and  it  was  underlined  either  in  red  or  blue. 
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The  figure  amounted  to  the  play,  the  gain,  in  the 
I'oom,  plus  or  minus,  or  vice  versa,  of  the  gain  in 
the  back  room. 

Q.  In  other  words,  according  to  your  testimony, 
it  was  the  siun  of  the  gains  from  what  you  call 
the  front  room,  together  with  the  back  room? 

A.     That's  right,  sir. 

Q.  And  if  one  was  a  loss  and  the  other  a  profit, 
one  would  [293]  be  divided  from  the  other.,  is  that 
correct  ?  A.     Subtracted,  yes. 

Q.  And  over  what  period  of  time  up  until  the 
spring  of  '41  that  you  last  saw  this  book,  what 
period  did  the  book  purport  to  cover? 

A.  It  covered  from  the  time  I  was  there,  in 
1931,  until  that  time.  Mr.  Wild  always  kei)t  a 
book  of  that  respect. 

Q.  All  right.  But  after  the  spring*  of  1941  \ou 
no  longer  made  any  entries  in  it?  A.     No,  sir. 

Q.     And  you  never  saw  it  after  that? 

A.     No,  sir. 

Q.  All  right.  Now,  you  say  that  back  room 
business  was  done  by  runners? 

A.     That's  right,  sir. 

Q.  Your  business,  I  take  it,  with  the  runners, 
also  terminated  in  the  spring  of  '41,  is  that  right? 

A.     No,  sir,  they  did  not. 

Q.  Well,  you  still  accepted  the  sheets  they 
brought  in?  I  am  talking  about  you,  personally, 
your  personal  transactions. 

A.  No,  sir,  unless  Mr.  Wild  was  not  there,  I 
did  not  handle  any  of  their  bets. 
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Q.  You  mean  when  he  was  there  you  did  not 
handle  it,  is  that  right? 

A.  When  he  was  or  when  he  was  not.  I  handled 
none  of  their  [294]  bets. 

Q.  In  other  words,  you  had  nothing  to  do  with 
tlie  runner  business? 

A.  Of  accepting  the  bets.  I  put  the  bets  down 
as  Mr.  Wild  accepted  them,  .and  saw  that  the}^ 
were  taken  care  of,  that  they  were  followed 
through;  that  when  the  bets  won,  that  the  bets  was 
marked  in  there,  how  much  the  man  won,  how 
much  the  man  had  coming. 

Q.  That  was  done  ri^ht  along  with  the  regulai* 
business,  wasn't  it? 

A.     Of  the  back  room  business,  yes,  sir. 

Q.  Was  that  kept  in  a  separate  place  from  the 
front  room  business? 

A.  Oh,  naturally.  The  front  room  business  was 
all  done  on  small  cards  the  size  of  those  Vindicat- 
ing). The  back  room  business  was  done  on  lar^e 
sheets  of  paper. 

Q.  Would  you  figure  the  pay-offs  in  the  front 
room,  then  go  to  the  back  room  and  figure  the  i)ay- 
offs  there?  A.     That's  right,  sir. 

Q.     And  between  each  race? 

A.     That's  right,  sir. 

Q.  And  would  you  handle  the  cash  to  make  the 
pay-outs?  A.     No,  sir. 

Q.     AYho  handled  that? 

A.     A  Mr.  Collard  did.  [295] 
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Q.  That  was  nothing  Avhatsoever  to  do  with  the 
cashier's  office,  the  cashier's  cage  in  the  front  of- 
fice? 

A.  Oh,  wait  now,  pardon  me.  I  misunderstood 
your  question.  I  thought  you  were  talking  about 
the  front  room. 

Q.  I  am  talking  about  these  runner's  bets  you 
were  speaking  of. 

A.     Mr.  Wild  paid  them  out  of  his  own  pocket. 

Q.     Now,  who  were  these  runners? 

A.  I  told  you,  they  came  and  they  went.  Some- 
times they  were  different  fellows. 

Q.  What  were  the  names  that  you  could  give  as 
of    '41? 

A.  Well,  it  is  going  to  sound  fimny,  but  the 
only  two  I  could  remember  the  names  was  one 
fellow  named  Yama,  and  another  felloAV  was  a 
fellow  we  called  ''Shufflin'  Sam,"  because  that  is 
the  way  he  walked. 

Q.    Yama — how  do  you  spell  that? 

A,  Y-a-m-a.  I  think  you  would  find  it  in  the 
ncAvspapers.  He  was  killed  in  a  stabbing  affray 
several  years  ago  dowai  on  Ellis  Street. 

Q.     And  what  happened  to  Shufflin'  Sam? 

A.     He  is  still  around. 

Mr.   Campbell:     I  see. 

Mr.  Belli:    We  have  a  subpoena  out  for  him. 

Mr.  Campbell:    Q.     T)o  you  know  his  true  name? 

A.     No,  sir,  I  don't.  [296] 

Q.     How   did   these   men  who   were   coming   in 
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there  at  the  rate  of  eight  or  ten  a  clay  from  cer- 
tain bookmaking  places,  you  can  only  remember 
two  names?  A.     That's  right. 

Q.  And  you  only  know  the  last  name  of  one 
of  the  individuals'? 

A.  That's  right.  You  know,  if  you  have  ever 
been  in  a  bookmaking  establishment,  any  person  that 
is  here,  they  will  quite  reasonably  understand — 
even  being  that  you  are  so  amused  about  it,  about 
Ihese  rumiers — and  you  will  see  that  these  runners 
came  in  the  room,  and  they  had  this  monej^,  and 
tlioy  laid  it  down  there  and  bet.  There  was  fjuite 
a  few  of  them  that,  when  they  collected  a  bet,  they 
just  kept  right  on  going,  and  the  fellow  that  orig- 
inal! 3^  made  the  bet  was  out  of  his  mone}^  And 
it  was  awfully  hard  to  get  a  very  reliable  runner, 
l^ut  that  was  one  of  the  risks  that  they  took. 

Q.  Let  me  ask  you  this:  When  you  say  ''run- 
ners", were  they  representatives  of  other  book- 
makers, or  w^ere  they  people  accepting  bets  on  the 
street? 

A.  No,  sir:  they  were  representatives  of  big 
bettors  and  commissions  from  the  East. 

Q.  Well,  now,  let's  see  if  w^e  can  cher-k  that 
out.  Mr.  Hughes.  A.     Very  easily. 

Q.  Who  did  these  runners  represent?  What 
otliei'  bookmakers  did  they  represent '^ 

A.     The  Greenwald  Club  and  the  Kingston  Club. 

Q.     Just  the  two? 

A.  In  the  Greenwald  Club  there  may  have  been 
— I  know  of  at  least  eight  persons  that  operated 
in  that. 
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Q.    What  is  tliat,  a  kind  of  syndicate? 

A.     That's  right. 

Q.  And  that  ^yas  one  of  the  places  that  you 
Avere  taking  bets  from,  is  that  right? 

A.     That's  right. 

Q.     And  just  those  two  that  you  have  named? 

A.     Well,  amongst  them. 

Q.     I  mean,  those  tsvo  places,  those  two  clubs? 

A.  That  was  the  two  largest  in  San  Francisco 
at  the  time,  yes,  sir. 

Q.  And  among  the  two  of  them,  they  would 
liire  as  many  as  ten  runners  a  day? 

A.  They  would  hire  as  many  as  50  runners  a 
day. 

Q.  As  many  as  ten  of  those  would  come  into 
your  place?  A.     That's  right. 

Q.     And  these  were  cash  transactions? 

A.     Absolutely. 

Q.     And  you  were  handling:  them'? 

A.  Between  myself  and  Mr.  Wild  we  h^mdled 
them,  and  when  Mr.  Wild  was  not  there  I  did  not 
handle  any  of  the  nmners  myself,  rimners'  busi- 
ness. 

Q.  But  you  never  saw  a  record  that  was  main- 
tained after  the  [298]  spring  of  1941  respecting 
that  business?  A.     No. 

Q.  So  you  don't  know  of  your  own  knowledge 
whether  or  not  that  business  was  running  at  a  loss 
or  a  profit,  other  than  what  you  may  have  been 
told,  isn't  that  right? 

A.  I  would  say,  ''Yes,"  but  if  you  wanted  to 
put  me   down  to   a   specific   figure   of  about  how 
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much  of  the  profit  and  loss,  how  much  it  might  be, 

I  would  say  ''No." 

Q.     I  see. 

The  Court:  I  think  we  have  reached  a  conven- 
ient hour,   although  we  ran  half  an  hour  late. 

Mr.  Campbell:    Very  well,  your  Honor, 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
as  I  announced  to  you  earlier  in  the  afternoon,  we 
will  stand  in  recess  and  adjourn  this  case  until 
tomorrow  afternoon  at  two  o'clock  by  reason  of 
the  fact,  as  I  announced  to  you,  of  the  services 
for  the  late  Senior  Circuit  Judge  Francis  Clar- 
recht,  which  will  take  place  tomorrow  morning.  vSo 
we  all  understand  it  now,  tomorrow  afternoon  at 
two  o'clock.  The  jurors  are  to  return  to  the  court 
then. 

However,  the  Court  will  take  up  the  matter  to- 
morrow morning  at  11:30,  of  some  criminal  mat- 
ters. 

We  will  now  stand  in  recess. 

(Whereupon  an  adjournment  was  taken  mi- 
til  Friday,  August  13,  1948,  at  2:00  o'clock 
p.m.)  [299] 

Afternoon  Session,  Friday,  August  13,  1948,  2:00 

The  Clerk:  United  States  of  America  v.  Julius 
Wild,  for  further  trial. 

Mr.  Campbell:    Ready. 

Mr.  Belli:  We  are  ready,  your  Honor.  J  think 
Mr.  Hughes  was  on  the  stand.  May  I  ha^e  him 
resume "? 
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was  recalled  to  the  stand;  previously  sworn. 

Mr.  Campbell:     Shall  I  proceed,  your  Honor? 

The  Court:     Yes. 

Cross   Examination — (Resumed) 

Mr.  Campbell:  Q.  Mr.  Hu2:hes,  coming  back  to 
the  period  of  time  during  which  you  were  em- 
ployed by  Mr.  Wild,  during  1941,  '42  and  '43,  let 
us  see  if  we  can  definitely  establish  the  periods  of 
time  that  you  were  working  in  the  bookmaking 
establishment  during  that  time.  I  believe  you  pre- 
A^ously  testified  that  your  em]:>loyment  terminated 
approximately  May  15,  1943.  That  is  correct,  is  it 
not  ?  A.     That's  correct. 

Q.  You  stated  you  were  full  time  np  until 
Pearl  Harbor,  or  December  7,  1941,  is  that  correct? 

A.     That's  correct. 

Q.  You  were  working  six  days  a  week  there 
during  that  period  of  tune,  1941?  [300] 

A.     That's  right. 

Q.  And  approximately  eight  hours  a  day,  I 
presume?  A.     That's  right. 

Q.  After  December  7,  1941,  and  up  imtil  the 
termination  of  your  employment  on  May  15,  1943, 
what  hours  did  you  work,  and  what  days? 

A.  On  December  8  I  was  in  the  State  Guard. 
I  think  I  previously  mentioned  that,  and  1  was 
called  out  on  active  duty  for  a  period  of  about  15 
to  30  days  when  I  was  on  the  Golden  Gate  Bridge 
all  the  time. 

Q.     That  was  24  hours  a  day? 
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A.     That's  right,  sir. 

Q.    Yes. 

A.  Then  later  on  we  were  assigned  to  a  period 
of  approximately  12  hours  a  day  from  12:00  noon 
until  12:00  midnight,  and  the  detail  was  divided 
into  several  groups  and  I  was  able  to  arrange  to 
work  in  the  morning  up  until  the  time  that  T  was 
called  on  guard  duty. 

Q.  How  long  was  that,  your  duty  on  the  12 
hour  shift  on  the  bridge?  A.     Four  hours. 

Q.  I  mean,  how  many  days,  weeks  or  months 
would  that  continue? 

A.  That  continued  until  about  March,  or  the 
beginning  of  April. 

Q.     1942?  [301]  A.     That's  right. 

Q.  During  that  period,  then,  for  the  first  15 
to  30  days  after  Pearl  Harbor  you  were  not  em- 
ployed in  "the  room"  at  all? 

A.     I  was  not  employed,  but  I  was  being  paid. 

Q.  What  I  mean  to  say,  you  were  not  in  "the 
room"  at  all  during  the  day  or  had  anything  to 
do  with  the  business?  A.     No,  sir. 

Q.  Then  after  that  up  until  March  or  April  of 
1942  you  were  on  guard  duty  from  12:00  noon  un- 
til 12:00  midnight,  but  in  the  morning  hours  prior 
to  12:00  o'clock  noon  you  would  do  some  work  at 
1182  Market  Street?  A.     That's  right. 

Q.  What  hours  did  you  report  there  or  those 
days? 

A.    Where,  at  the  book  or  at  the  guard  duty? 
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Q.     At  the  book. 

A.     9:00  in  the  mornmg. 

Q.  When  we  use  the  term  ''book"  we  are  re- 
ferring to  the  establishment  itself,  are  we  not? 

A.    Yes. 

Q.     The  establishment  is  known  as  the  book? 

A.     That  is  right. 

Q.  You  worked  there  from  9:00  until  about 
when— 11:30? 

A.     No,  about  2:30  or  3:00  o'clock. 

Q.  I  understood  you  to  say  you  went  on  guard 
duty  at  12:00  o'clock.  [302] 

A.  I  also  stated  I  was  able  to  arrange  that  I 
w^ouldn't  have  to  be  there  imtil  around  4:00  o'clock. 

Q.  And  you  would  remain  there  from  4:00 
o'clock  in  the  afternoon  until  12:00  midnight,  is 
that  right?  A.     That's  right. 

Q.  Then,  after  March  or  April,  during  the  pe- 
n'iod  you  have  described,  what  was  your  employment 
with  Mr.  Wild? 

A.  What  periods?  From  there  until  about — the 
only  way  I  can  determine  it  is  when  mv  writing 
disappeared  on  those  cards. 

Q.     May  15,  1943?  A.     That's  riirht,  sir. 

Q.  What  hours  of  the  day  did  you  work  then 
during  that  period? 

A.  I  went  to  work  over  at  the  United  States 
Naval  Air  Base  on  October  2,  1942.  if  I  remember 
rishtlv. 
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Q.  Let  us  take  the  period  from  April  1942  up 
until  the  time  you  went  to  work  at  the  Naval  Air 
Base.  A.     That's  right. 

Q.  What  was  your  employment  then  other  than 
with  Mr.  Wild? 

A.     Nothing,  only  with  Mr.  Wild. 

Q.  You  had  no  guard  duties  to  perform  during 
that  period  of  time?  A.     No,  sir. 

Q.  You  were  at  Mr.  Wild's  establishment  every 
day,  then,  is  that  right?  A.     Yes.   [303] 

Q.     You  were  working  on  a  full  time  basis? 

A.     Yes,  sir. 

Q.  In  October  of  1942  you  were  employed  at 
the  Naval  Air  Base,  is  that  right? 

A.  From  12:00  midnight  until  8-00  o'clock  in 
the  morning. 

Q.  During  that  period  of  time  and  up  imtil  May 
15  were  you  also  working  in  Mr.   Wild's  place? 

A.    Yes,  sir. 

Q.    What  hours? 

A.  9:00  o'clock  in  the  morning  until  I  just 
couldn't  go  any  further,  which  would  amount  to, 
from  anywhere  from  11:00  o'clock  to  maybe  3:00 
o'clock,  and  I  would  go  home  to  sleep — 9:00  o'clock 
in  the  morning  until  about  3:00  o'clock  in  the  after- 
noon. 

Q.     And  that  continued  up  until  May  15,  1943? 

A.     That's  right. 

Q.  Or  approximately  then  when  you  terminated 
your  employment  altogether  with  Mr.  Wild? 

A.     That's  right,  sir.  ■ 
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Q.  As  I  understand,  during  this  period  of  tiine, 
and  that  is  to  say  up  until  May  15  of  1943  and 
I  am  referring  in  my  questions,  unless  otherwise 
indicated,  to  1941,  1942  and  up  until  you  left  in 
1943,  you  stated  you  were  in  charge  of  the  room 
play,  is  that  correct?  A.     That's  right,  sir. 

Q.  You  also  stated  that  you  assisted  Mr.  Wild 
in  the  play  which  you  have  described  as  the  back 
room  play  from  runners,  is  that  right? 

A.     That's  right,  sir. 

Q.  But  that  w^hen  Mr.  Wild  was  absent  none 
of  that  runner  play  was  accepted,  is  that  right? 

A.     No,  sir. 

Q.     What's   that?  A.     That's   right,   sir. 

Q.  So  that  any  time  this  play  that  you  have 
described,  the  bets  brought  in  by  these  ruimers, 
the  so-called  smart  money,  that  you  have  referred 
to,  Mr.  Wild  was  always  present  when  they  were 
accepted?  A.     That's  right. 

Q.  You  never  accepted  those  when  he  \vas  ab- 
sent? A.     No,   sir. 

Q.  And  it  is  a  fact,  is  it  not,  that  Mr.  Wild 
was  present  daily  at  that  business  establishment? 

A.     I  would  say  almost  daily,  sir. 

Q.     And  he  ran  that  part  of  the  business? 

A.     Yes,  sir. 

Q.  You  say  that  some  record  of  that  was  kept, 
to  your  knowledge,  up  until  the  spring  of  1941, 
is  that  right,  the  little  black  book  you  referred  to? 

A.  I  would  say  it  was  kept  up  until  the  spring 
of  1943.  [305] 
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Q.  Now,  you  stated  yesterday  that  you  had  not 
seen  this  black  book  after  the  spring  of  1941.  Was 
some  other  book  kept  then? 

A.     Not  that  I  know  of. 

Q.  Well,  you  never  saw  the  black  book  record 
after  the  spring  of  1941?  A.     No,  sir. 

Q.  So,  of  your  knowledge,  I  asked  you,  or  let 
me  put  it  this  way:  Did  you  ever  see  any  record 
kept,  any  written  record,  kept  of  that  business  you 
have  described  as  the  runner  business  or  back  room 
business  after  the  spring  of  1941  ? 

A.  Onh^  what  was  put  down  on  the  daily  run- 
down tape  and  was  put  into  his  pocket. 

Q.  And  you  don't  know  what  happened  to 
those?  A.     No,  sir. 

Q.  You  don't  know  whether  that  was  trans- 
ferred to  any  book  or  whether  the  tape  was  kept? 

A.     No. 

Q.  T  also  understood  your  testimony  that  on 
several  occasions  in  1941  you  went  with  the  de- 
fendant Wild  to  Caliente  or  Tijuana,  is  that  cor- 
rect? A.    Yes,  sir. 

Q.  Did  the  occasions  you  went  there  with  him 
all  fall  in  the  year  1941? 

A.     That  I  could  not  be  sure  of. 

Q.  Did  you  go  with  him  on  any  occasions  in 
1942?  [306]  A.     No. 

Q.     Did  you  go  on  any  occasions  in  1943? 

A.    No. 

Q.  You  did,  however,  go  on  certain  occasions 
m  1941?  A.    Yes,  sir. 
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Q.     And  possibly  in  prior  years,  I  take  it? 

A.     Yes,  sir. 

Q.  In  1941  on  how  many  occasions  did  you  go 
there  with  him? 

A.     I  don't  know;  I  never  kept  track  of  them. 

Q.     Your  best  estimate,  sir. 

A.  That  could  not  be  estimated,  sir,  as  far  as  I 
am  concerned.  I  didn't  keep  all  those  things. 

Mr.  Belli:    Speak  a  little  louder,  please. 

The  Witness:     Yes. 

Mr.  Campbell :  Q.  Can  you  state  definitely  that 
in  1941  you  went  to  Tijuana  or  Agua  Caliente  on 
more  than  two  occasions  with  him? 

A.     I  could  not,  sir. 

Q.  Could  you  state  whether  you  went  on  one 
occasion  definitely  in  that  year? 

A.     I  could  not,  sir. 

Q.  All  right.  Now,  you  referred  in  youi  testi- 
mony yesterday  to  the  laying  off  of  bets  which 
were  accepted  at  the  rooms  and  you  referred  ])ar- 
ticularly  to  this,  what  you  called  the  smart  money 
or  runner  money,  and  you  referred  to  layoff  places 
at  [307]  Bay  Meadows  and  Tanforan.  Was  Tan- 
foran  running  in  1941,  do  you  know?  Did  they 
have  a  meeting  there? 

A.     That  I  couldn't  be  positive  of. 

Q.  Did  they  have  a  meeting,  do  you  know,  in 
1942  ? 

A.  No,  I  don't  think  they  did.  I  think  that  the 
M'ar  took  it  over  then. 

Q.     And  they  did  not  run  in  '43  either,  did  they? 
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A.     No,  sir. 

Q.  Was  there  a  meeting  at  Bay  Meadows  in 
1941?  A.     I   would   say  yes. 

Q.     There  was  in  1942  as  well? 

A.     I  don't  remember,  sir. 

Q.  You  don't  recall  whether  there  was  or  was 
not?  A.    Whether  there  was  or  not. 

Q.     And  was  there  a  meeting  therp  in  1943,  sir? 

A.     I  don't  remember,  sir. 

Q.     You  don't  recall  that?  A.     No,  sir. 

Q.  But  you  have  a  recollection  that  there  was 
a  meeting  at  Bay  Meadows  at  least  in  1941? 

A.    Yes,  sir. 

Q.  Now,  you  refer  to  the  fact  that  there  were 
layoff  rooms  at  Bay  Meadows  where  these  bets 
were  handled.  Will  you  explain  what  a  layoff  room 
is  or  where  the  layoff  room  is  at  Bay  Meadows? 

A.  The  layoff  bet  at  Bay  Meadows  was  usually 
run  by  a  man  who  had  a — I  never  was  in  the  room, 
but  it  was  explained  to  me  and  I  have  called  him 
up  several  times,  and  he  had  phones  in  this  room 
across  the  highway,  across  the  101  Highway  at 
some  spot  down  there,  and  any  bets  that  wanted 
to  be  telegraphed  down  or  sent  in  to  him  were 
sent  down  and  he  would  in  turn  take  the  money 
and  go  over  and  bet  it  in  the  mutuel  machines. 

Q.  Let's  get  this  straight.  Who  was  this  indi- 
vidual? A.     Jack  Kyne. 

Q.    Jack  Kyne?  A.     Yes. 

Q.  And  he  was  the  person  that  was  used  by 
your  book  for  that  purpose? 
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A.     That's  right,  sir. 

Q.  When  would  you  phone  down  to  him  with 
reference  to  a  particular  race? 

A.     You  had  to  phone  to  him — 

Q.  Say,  a  race  with  a  post  time  of  2:10,  v/hat 
time  would  you  have  to  phone  dowm  to  him? 

A.  You  would  have  to  phone  down  at  least  a 
half  hour  ahead  of  time. 

Q.  And  what  would  you  do  with  the  layoff  bets 
that  you  received  less  than  a  half  hour  before  post 
time  ? 

A.  We  would  not  take  them  if  we  could  help 
it. 

Q.  You  wouldn't  take  any  bets  in  any  time  less 
than  a  half  hour   [309]   before  post  time? 

A.  Not  big  bets — small  bets  in  the  room  we 
took  up  until   exactly  post  time. 

Q.  But  this  so-called  smart  money  or  big  bets 
you  would  not  take  after  you  had  an  opportunity 
to  lay  it  off?  A.     That's  right. 

Q.  Did  you  have  any  arrangement  which  guar- 
anteed that  your  money  would  be  laid  off  down 
there  with  this  Jack  K^me  you  have  referred  to? 
In  other  words,  what  guarantee  did  you  have  that 
he  would  get  up  to  any  mutuel  window  in  time  to 
place  your  bets? 

A.  No  guarantee.  The  man  was  a  bookmaker 
and  when  you  made  a  bet  with  a  bookmaker  it  was 
the  same  as  in  the  room.  There  was  no  guarantee 
you  would  get  paid  off  in  the  room,  but  you  made 
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a  bet  and  expected  to  be  paid  off  by  the  man,  and 

if  he  didn't  pay  off  he  would  not  be  in  business. 

Q.  I  take  it  when  you  referred  in  your  testi- 
mony yesterday  to  the  layoff  place  at  Ba}'  Meadows 
you  were  not  referring  to  an}'  enclosure  within  the 
track  itself?  A.     That's  right,  sir. 

Q.  Now,  you  were  showTi  yesterday  these  cards 
with  reference  to  1941  and  1942,  and  drawing  your 
attention  up  mitil  May  15  of  1943,  which  v:ere 
the  last  ones  on  which  your  hand  win  ting  appears, 
do  I  understand  you  that  you  have  no  knowledge 
of  what  was  contained  in  the  figures  on  the  bottom 
of  these  cards  in  [310]  ink,  showing  you  Crovern- 
ment  Exhibit  7,  and  I  call  your  attention  to  the 
face  of  these  cards,  the  figures  that  appear  in  ink 
that  you  testified,  I  believe,  were  made  by  Mr. 
Krakauer?  A.     That's  right,  sir. 

Q.    You  have  no  knowledge  of  these  figures? 

A.  I  never  saw  these  figures  until  the  first  time 
I  was  asked  about  it  in  the  Bureau  of  Internal 
Revenue. 

Q.  Did  you  have  any  knowledge  of  your  own, 
then,  of  what  is  set  forth  in  these  figures  or  con- 
tained in  the  figures  or  the  totals  which  are  set 
forth  there? 

A.  Only  to  the  extent  that  I  was  asked  what 
they  were  supposed  to  be  and  I  tried  to  make  a 
guess  for  you  folks;  in  fact,  when  I  was  asked 
about  it — 

Q.     I  am  asking  you  now  if  you,  of  your  own 
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knowledge,  know  what  is  represented  in  these  fig- 
ures at  the  bottom  of  these  cards? 

A.  No,  I  am  not  a  bookkeeper.  I  don't  know 
how  he  carried  those  cards. 

Q.  And  do  you  knoAv  what  figures  went  into 
the  totals  of  these  cards?  A.     Pardon  mo? 

Q.  Do  you  know  what  figures  went  in  these 
cards  to  make  up  the  totals?  Take  this  one,  for 
example,  of  $11,926.  A.     No,  sir. 

Q.  So  you  do  not  know  of  your  own  knowledge 
whether  or  not  the  [311]  telephone  bets  weie  re- 
corded on  the  bottom  part  of  these  cards,  do  you? 

A.     No,  sir. 

Q.  And  you  don't  know  w^hether  or  not  the 
runner  bets  were  recorded  on  these  cards,  do  you? 

A.     No,  sir. 

Q.  I  believe  you  stated  yesterday  with  refer- 
ence to  this  first  card  that  the  word  ''Ext."  rep- 
resented the  bonus  which  was  paid  to  the  employees 
on  that  day,  and  that  is  the  first  week  of  January 
1941?  A.     Yes,  sir. 

Q.     How  much  was  paid  to  each  employe?? 

A.     I  don't  know,  sir. 

Q.    How  much  did  you  receive,  sir? 

A.     I  don't  know. 

Q.     It  was  an  entry  which  you  made,  however? 

A.    Yes,  sir. 

Q.  Isn't  it  a  fact  that,  or  is  it  a  fact,  that  you 
only  received  a  bonus  when  the  profit  ran  over 
$100  a  day?  A.     Ordinarily,  yes. 

Q.  I  call  your  attention  to  the  fact  on  this  card 
that  the  profit  shown  is  that  of  $43  and  I  ask  you 
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if  it  is  not  a  fact  that  ''Ext."  stands  for  some- 
thing other  than  bonus  paid  to  employees? 

A.     No,  it  doesn't.  [312] 

Q.  You  are  very  positive  that  it  refers  to  a 
bonus  paid  you  employees  and  on  that  day? 

A.     Yes,   sir. 

Q.  I  call  your  attention  to  the  second  card  of 
this  group  and  to  the  figures  appearing  on  the 
back  under  the  "Expenses"— ''XX— $50"— do  you 
know  what  that  is? 

A.     That  probably  would  be  a  bonus,  sir. 

Q.    Is  that  your  handwriting?  A.     Yes. 

Q.    You  used  "XX" — two  cross  marks  on  this? 

A.     That's  right,  sir. 

Q.  Did  you  on  some  occasion  use  "Ext."  as 
a  code  for  bonus  ?  A.     Yes,  sir. 

Q.  And  on  some  occasions  you  would  use  the 
double  cross?  A.     That's  right. 

Q.  Is  your  answer  the  same  as  to  this  sixth 
card  with  two  X's  and  $85? 

A.     I  would  say  yes. 

Q.     That  is  your  entry  on  there,  isn't  it? 

A.     Yes,  sir. 

Q.  And  your  statement  now  is  that  XX  means 
a  bonus  of  $85  that  was  paid  to  employees  on  that 
day? 

A.  I  don't  say  it  is  absolutely,  sir,  but  I  say  it 
is  very  ju'obable  that  is  the  truth. 

Q.  I  am  asking  for  what  is  the  truth;  that  is 
your  best   [313]   recollection  at  this  time? 

A.     That  is  my  best  recollection. 
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Q.    How  much  did  you  receive  on  that  occasion? 

A.    With  that  amount  I  would  say  double  salary. 

Q.     Did  you  on  occasion  receive  double  salary"? 

A.    Yes,  sir. 

Q.  Let  us  take  the  eighth  card  on  the  list,  the 
double  X,  and  there  is  $1.  Is  that  a  bonus  paid  to 
emj)loyees,  a  dollar  split  up  among  them?  That 
is  3^our  writing,  isn't  if?  A.     Yes,  sir. 

Q.  Do  you  wish  to  change  your  testimony  as  to 
the  meaning  of  that  double  X? 

A.     No,  I  don't. 

Q.     That  is  a  bonus?  A.     No,  sir. 

Q.    What  is  that  double  X? 

A.     I  do  not  know,  sir. 

Q.  I  call  your  attention  to  the  word  "nut" — 
''$45."  Is  that  your  writing,  sir? 

A.    Yes,  sir. 

Q.     What  is  that?  A.     I  don't  know,  sir. 

Mr.  Belli:  That  was  gone  into  the  other  day, 
your  Honor,  was  it  not?  I  object  to  this  as  having 
been  asked  and  answered  and  reasked  and  roan- 
swered.  [314] 

The  Court:     Objection  overruled. 

Mr.  Campbell:     This  is  a  different  card. 

Mr.  Belli:  But  it  is  the  same  question  as  to 
the  problem  of  pay-off  which  I  understood  we  were 
not  trying  in  this  case. 

The  Court:     Objection  overruled. 

Mr.  Campbell:  Q.  I  call  your  attention  to  the 
ninth  card  with  a  single  cross  and  $105.  is  that 
vour  writinsr?  A.    No,  sir. 
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Q.     Do  you  know  what  that  entry  is? 

A.     No,  sir. 

Q.  I  call  your  attention  to  the  27th  card  of 
this  group,  all  being  from  Government  Exhibit  7, 
the  card  relative  to  1941,  the  item  of  single  X — 
fi^20.  Is  that  your  writing?  A.     No,  sir. 

Q.  Do  you  know  what  that  single  X,  $20  rep- 
resents? A.     No,  sir. 

Q.  I  call  your  attention  to  the  28th  card,  a 
single  X — $10.  Is  that  your  writing,  sir? 

A.     No,   sir. 

Q.     Do  you  know  what  that  represents? 

A.     No,  sir. 

Q.  I  call  your  attention  to  the  29th  card,  again 
a  double  X — $20.  Is  that  your  handwriting? 

A.     Yes. 

Q.     Do  you  know  what  that  represents?   [315] 

A.  No,  sir,  after  all,  my  dear  sir,  how  would 
1  know  after  this  little  time  just  exactly  what  those 
figures  would  be? 

Q.  Well,  you  previously  statr^d,  Mr.  Hughes, 
that  the  double  X  represented  a  bonus  that  was 
paid. 

A.  That's  right,  but  the  only  way  I  could  deter- 
mine that,  if  they  were  bonuses  or  not,  is  v^h ether 
the  profit  was  over  $100  usually  wr*  would  get  a 
bomis.  You  are  just  showing  me  that  one  item 
and  then  taking  it  away.  If  you  let  me  look  on  the 
back  of  the  card  and  let  me  see  if  the  profit  is 
exceeding  $100  I  can  say,  not  definitely,  but  would 
say  in  all  probability  that  is  a  bonus. 
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Q.  All  right.  Let  us  take  this  next  card,  ISJo.  32: 
I  call  your  attention  to  the  fact  that  there  is  a 
triple  X  item  of  $85  and  double  X  item  of  $20, 
and  I  ask  you  as  to  those  to  state  if  they  are  in 
your  writing  and  what  they  represent. 

A.  In  this  case  there  is  a  profit  of  $158  on 
the  day,  but  I  would  say  that  one  of  those  items 
would  definitely  state  that  we  got  a  bonus  on  that 
day.  What  the  bonus  was  I  couldn't  tell  you,  sir, 
or  the  amount. 

Q.    Well,  w^hich  is  the  bonus? 

A.     I  don't  know,  sir. 

Q.  Do  you  recognize  one  of  those  symbols  as 
representing  a  bonus? 

A.  No,  sir,  they  are  both  marked  with  a  cross, 
so  it  is  all  the  same.  [316] 

Q.  One  is  for  $85  and  the  other  is  for  $20,  and 
the  day's  profit  was  $158,  is  that  right? 

A.    Yes. 

Q.    But  you  say  one  of  those  was  bonus? 

A.    Yes. 

Q.  Let  us  take  card  No.  38:  There  is  $105  gain 
for  the  day,  but  the  double  X  is  for  $7.  Will  you 
explain  that? 

A.  Right  above  it,  not  in  my  writing,  it  says, 
''X  salary  —  $48,"  so  that  would  mean  we  got 
double  salary  that  day. 

Q.  But  there  is  a  double  X  of  $7 — what  would 
that  be?  A.     I  don't  now  what  that  would  be. 

Q.    You  have  examined  these  cards,  haven't  you? 

A.    Just  as  far  as  the  handwriting"  of  mine  that 
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is  on  the  back  of  the  card  and  on  the  front  of  the 

card  and  that  it  was  mine. 

Q.  Well,  you  have  observed  that  there  are 
various  X's,  a  single  X,  a  double  X  and  triple  X 
items  on  these  cards  under  the  ''Expense"  items. 

A.  Yes,  sir,  just  from  what  you  have  showed 
me. 

Q.  Would  your  answer  be  the  same  as  to  all  of 
those  that  you  do  not  know  what  they  represent 
unless  they  represent  bonus? 

A.     That's  right,  sir. 

Q.  And  where  more  than  one  of  such  items 
ap}>ears  you  do  not  know  whether  or  not  they 
represent  profit  or  loss  from  this  so-called  phone 
business  you  have  referred  to,  do  you? 

A.  No,  I  don't.  Well,  that  would  not  be  up 
there,  regardless  [317]  of  where  it  is  because  that 
is  the  actual — as  far  as  what  was  put  on  there,  it 
shows  the  actual  book  expense,  the  outside  room 
expense. 

Q.  That  is  an  expense  item  of  some  kind,  then; 
you  do  know  that? 

A.     It  was  paid  out  from  the  book. 

Q.  I  am  trying  to  find  out  who  it  was  paid  to 
and  for  what  purpose,  Mr.  Callahan. 

A.     My  name  is  Hus^hes. 

Q.  I  mean,  Mr.  Hughes.  Pardon  me,  sir.  I  want 
to  call  your  attention  to  just  a  few  more  of  these 
cards  and  then  I  will  leave  the  matter.  T  call  your 
attention  to  card  No.  38  for  September  19,  1942, 
and  double  X  and  $125.  Is  that  vour  writms:? 
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A.     No,  sir. 

Q.     Do  you  know  what  that  isf 

A.     No,  sir. 

Q.  And  the  card  immediately  preceding  that, 
card  No.  37  for  the  period  ending  September  12, 
1942,  "X  Salary  $30"— that  is  a  bonus  item,  is  it 
not? 

A.  I  would  say  so.  It  is  not  in  my  handwriting, 
but  I  would  say  that  is  what  it  was. 

Q.  And  isn't  it  a  fact  when  the  bonuses  were 
recorded  on  these  the  word  ''Salary"  is  used? 

A.  When  Mr.  Krakauer  it  seems  to  be,  but 
when  I  wrote  it,  it  did  not.  [318] 

Q.  And  you  say  some  of  these  X's  and  double 
X's  were  not  written  by  you  but  were  written  by 
him,  is  that  right?  A.     That's  right,  sir. 

Q.  Showing  you  this  one  of  August  1,  1942,  is 
that  your  "X"  and  the  $105? 

A.     That's  right,  sir. 

Q.     What  was  that,  sir— that  $105? 

A.     I  don't  know,  sir. 

Q.    You  have  no  idea  of  what  that  item  was? 

A.    No,  sir. 

Q.  Was  that  an  item  you  wrote  at  the  direc- 
tion of  Mr.  Wild? 

A.  I  wouldn't  know,  sir.  When  I  was  told  to 
put  down  there  something,  I  did,  but  where  the 
money  went  to  or  who  got  it  I  couldn't  t*^ll  you 
from  this  date. 

Q.    Did  you  take  instructions  from  anyone  other 
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than  Mr.  Wild  as  to  what  to  put  down  on  these 

cards  ? 

A.  I  put  it  down  at  my  discretion,  sir;  if  the 
mone}^  was  to  be  paid  out  to  newspapers  or  racing 
forms,  or  anything  else,  I  did  not  have  to  ask  Mr. 
Wild's  permission  on  that  account. 

Q.  You  saw,  of  course,  that  the  money  was  paid 
out? 

A.  I  saw  that  the  money  was  handed  to  the 
proper  person  to  whom  the  money  was  to  be  de- 
livered to. 

Q.     Who  had  you  handed  the  $105  to? 

A.     I  couldn't  tell  you. 

Q.  Let  us  take  this  one  of  April  4,  1942,  card 
No.  14  with  [319]  ^'X  $105".  Are  those  your  fig- 
ures? A.    No,   sir. 

Q.     Do  you  know  what  that  ''X"  means? 

A.     No,  sir. 

Q.  That  was  money  that  to  your  knowledge 
was  taken  out  of  the  business?  A.     Yes. 

Q.  Each  of  these  items  on  the  expense  side  was 
money  taken  out  of  the  business,  to  your  knowl- 
edge, is  that  right? 

A.     Yes,  I  would  say  that. 

O.  But  you  would  balance  uy)  the  cash  on  the 
front  side  of  this,  would  you  not? 

A.     Yes,  sir,  with  Mr.  Krakauer. 

Q.  So  that  each  time  that  these  double  X's  or 
triple  X's  or  single  X  appears  as  an  expense  item, 
to  your  knowledge  that  money  was  actually  taken 
out  of  the  drawer  or  till  and  used  for  some  r>ur- 
pose?  A.    That's  right. 
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Q.  And  that,  with  your  knowledge,  was  taken 
out  of  the  room? 

A.  Yes,  but  if  it  was  taken  out  of  the  room, 
naturally  being  responsible  for  the  money,  I  wanted 
to  know  that  it  was  written  down  on  the  card  and 
that  was  the  only  reason. 

Q.  And  being  responsible  for  the  money  you 
made  sure  it  went  to  Mr.  Wild  or  to  someone  at 
his  request,  is  that  right?  A.     That's  right. 

Q.  Now,  you  were  asked  yesterday  about  bank 
account.  What  bank  accounts  did  he  have  in  1941? 

A.  The  only  two  that  I  absolutely  knew  about 
w^as  one  at  the  Day  and  Night  Branch,  and  I  am 
not  sure  whether  that  was  in  1941;  but  the  other 
one  was  up  at  the  American  Trust  at  the  Civic 
Center  and  it  was  kept  there  for  one  purpose  only 
and  that  was  so  that  we  could  get  change. 

Q.  Was  that  Civic  Center  account  opened  dur- 
ing 1941?  A.     I  don't  know,  sir. 

Q.  Didn't  you  say  j^esterday  that  you  first 
learned  of  that  account  in  1942? 

A.  That  I  don't  know,  sir;  I  couldn't  tell  you 
the  exact  dates. 

Q.  You  don't  know  now^  whether  that  was  open 
in  1941  or  not. 

A.     No,  I  am  not  absolutely  positive. 

Q.  You  had  also  a  safety  deposit  box  in  connec- 
tion with  the  business? 

A.     I  never  saw  the  safety  deposit  box. 

Q.  But  you  knew  there  was  a  safety  deposit  box 
in  connection  with  the  business? 
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A.  I  have  heard  there  was  such  a  thing,  yes, 
sir. 

Q.     Where  was  that  maintained'? 

A.  At  the  Day  and  Night  Branch  of  the  Bank 
of  America  on  Market  Street. 

Q.  Did  you  have  access  to  that  safe  deposit 
box.?  [321] 

A.     I  never  saw  the  box,   or  was  never   there. 

Q.  You  were  not  authorized  to  go  into  that 
box?  A.     No,  sir. 

Q.  And  by  authorization  I  mean  authorized  at 
the  bank  as  one  who  could  sign  and  enter. 

A.     Not  so  far  as  I  know,  sir.  [321-A] 

Mr.  Campbell:     Pardon  me  a  moment.  That  is* 
all. 

Redirect  Examination 

Mr.  Belli :  Q.  Do  you  know  of  your  own  knowl- 
edge whether  Mr.  Krakauer  knew  of  the  black 
book,  or  not? 

Mr.  Camijbell:  Objected  to  —  Pardon  me,  I 
thought  you  were  finished. 

Mr.  Belli:     Yes,  I  did  finish. 

Mr.  Campbell:  I  am  going  to  obiect  to  tliat  as 
his  conclusion,  as  to  Mr.   Krakauer 's  know^ledge. 

The  Court:     Sustained. 

Mr.  Belli:    Did  your  Honor  rule? 

The  Court:     I  sustained  the  objection. 

Mr.  Belli:  I  believe  I  appended  the  question 
with  the  statement  of  his  own  knowledge,  if  he 
knew. 
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Mr.  Campbell:  I  submit  he  wouldn't  know  what 
Mr.  Krakauer  knew. 

Mr.  Belli:  Q.  Did  you  ever  see  Mr.  Krakauer 
around  with  a  black  book?  A.     No,  sir. 

Q.  Did  you  ever  discuss  the  black  book  with 
Mr.  Krakauer  i 

Mr.  Campbell:    Well,  now — 

A.     I  do  not  think  so,  sir. 

Mr.  Belli:  Q.  Was  the  black  book  discussed 
with  Mr.  Wild  and  you  or  anyone  in  the  presence 
ot:  Mr.  Krakauer?.^ 

A.     No,  sir,  I  do  not  think  so. 

y.  Wlien  you  were  called — withdi'aw  that.  Were 
you  not  [322]  called  by  the  Internal  Revenue,  by 
Mr.  Burkett,  after  you  gave  one  or  two  of  these 
statements'^  A.    Yes,  sir. 

Q.  And  were  you  then  asked  about  the  black 
book? 

Mr.  Campbell:    Objected  to — 

A.     Yes — 

Mr.  Campbell:  Just  a  moment.  That  is  objected 
to  as  immaterial.  I  think  any  discussion — I  don't 
know  what  this  would  lead  it,  but  any  discussion 
he  may  have  had  with  a  revenue  agent  on  these 
matters,  we  are  going  into  very  collateral  matters. 
1  have  no  objection  to  this  particular  question,  but 
I  think  this  type  of  testimony  or  this  type  of 
question  can  lead  us  far  astray  from  the  inqury 
here. 

Mr.  Belli:  I  recall  yesterday,  your  Honor,  that 
the  proffer  of  proof  that  was  taken — 
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Mr.  Campbell:  I  will  withdraw  my  objection. 
I  will  withdraw  my  objection  to  this  particular 
(question. 

Mr.  Belli:     Read  the  question,  please. 

The  Court:  You  had  a  discussion  with  Mr. 
Jiurkett  about  a  black  book? 

The  Witness:  Yes,  he  did  ask  me  if  1  had  ever 
seen  the  book,  or  knew^  of  its  whereabouts.  I  an- 
swered that  I  did.  I  not  only  seen  the  book,  but 
had  entered  figures  into  the  book  and  entered 
figures  ever  since  I  began  to  work  for  Mr.  Wild, 
but  where  the  book  was,  why,  I  did  not  know.  [323] 

Q.     You  have  seen  the  black  book,  you  said? 

A.     Yes,  sir. 

Q.     Did  you  do  some  work  in  it,  yourself? 

A.  My  figures  are  in  that,  just  like  they  are 
on  the  cards,  sir. 

Q.  With  reference  to  Julius'  expenses  there  at 
the  book,  that  are  not  in  the  card,  here,  did  Julius 
have  a   free  lunch  or  entertaimnent  there? 

A.  Well,  he  always  bought  lunch  for  most  of 
his  employees.  We  were  never  allowed  a  lunch 
Ijeriod,  with  only  a  few  exceptions,  and  he  always 
brought  down  Roquefort  cheese  and  crackers  and 
salads  and  coffee  and  everything  else  that  the  help 
wanted.  Our  work  was  continuous.  I  mean,  from 
the  time  the  races  started  until  we  were  finished. 

Q.     Where  was  that  paid  from? 

A.     Usually  from  Julius'  pocket. 

Q.  Did  Julius  have  a  jockey  that  he  was  keep- 
ing there  at  the  book?  A.     Yes,  sir. 
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Q.  Can  you  tell  us  about  that,  who  paid  the 
expense  for  him?  A.    Well,  Julius  did. 

Q.    Who  was  the  jockey? 

A.  Well,  Armando  Fermin,  the  boy  that  rode 
most  of  his  horses  most  of  the  time. 

Q.  Well,  can  you  tell  us  why  or  how  he  kept 
him  there  at  [324]  the  book? 

A.  Well,  the  boy  did  not  get  many  mounts,  but 
he  rode  for  Julius,  and  naturally  his  fee  from 
Julius  and  his  horses  wasn't  enough  to  keep  him 
going  and  it  was  only  natural;  later  on  when  he 
got  enough  mounts  to  get  by  on,  he  finally  left 
there. 

Q.  With  reference  to  the  business  of  these  rim- 
ners,  now  you  have  given  us  some  indication  of 
the  business  that  was  transacted  by  them  and  some 
concept  of  the  size  of  it.  In  other  words,  for  us 
to  subpoena  those  rimners,  will  you  state  for  the 
record  now,  so  that  we  will  have  it  over  the  week 
end,  just  give  the  names;  you  can  give  us  the  last 
names,  or  if  not,  give  us  the  first  name  or  the 
nicknames  of  some  of  these  runners  that  you  knew. 

A.     Well,  there  was  Shufflin'  Sam. 

Q.    We  had  his  the  other  day. 

A.     There  was  Yama. 

Q.    And  we  had  his  name  the  other  day. 

A.  Rosie;  that  is  the  only  name  I  ever  knew 
him  by.  And  the  dishwasher  used  to  come  in  there 
and  bet. 

Q.    Who?  A.     The  dishwasher. 

Q.     Is  that  the  name  he  was  known  by? 
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A.  That  is  all.  He  used  to  wash  dishes  when  he 
went  broke.  He  would  wash  dishes  for  a  little  while 
to  get  started  again. 

Q.     All  right,  who  else?  [325] 

A.    Well — (hesitating) 

Q.  Was  there  someone  called  "Sacramento 
Butch"  that  came  in  there? 

A.  Sacramento  Butch  was  a  bookmaker  that  ac- 
cepted Julius'  lay-offs.  Another  one  was  "Arti- 
choke Joe." 

Q.    Where  did  Artichoke  Joe  come  from? 

A.  He  originally  came  from  San  Bruno,  and  he 
eventually   womid  up   down   on   Sixth   Street. 

Q.     How  about  "Ten  Grand  Paddy"? 

A.  He  was  a  big  bettor  that  used  to  come  in 
there  and  bet. 

Q.    How  about  Mr.  "Q"? 

Mr.  Campbell:  I  am  going  to  object  that  this 
is  all  leading  and  suggestive,  if  the  Court  please. 

The  Court:    Well,  it  may  be. 

Mr.  Campbell:  We  may  be  saving  time,  how- 
ever,  so — 

Mr.  Belli:     That  is  the  purpose  of  it. 

Mr.  Campbell:     All  right,  go  ahead. 

Mr.  Belli:  I  mean,  I  have  been  given  a  list  of 
these  rather  romantic  appellations  and  I  thought 
it  would  be  fastest  to  do  it  this  way. 

A.  (Continuing) :  Mr.  Q  is  also  another  bettor 
who  flitted  in  and  out. 

Q.     And  that  is  the  letter  "Q"? 

A.     That's  right. 
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Q.    And  Willie  Watso?  [326] 

A.     Yes,  he  also  bet. 

Q.  Now,  are  these  characteTS,  or  these  people, 
men  who  habituated  the  ])ooking'  row  of  the  street 
about  at  that  time,  and  were  well  known  in  the  com- 
munity? A.     That's  right. 

Q.  Did  they  carry  transactions  by  means  of 
cashier's  check,  or  personal  check,  or  a  money 
order,  or  cash? 

A.  Cash  was  always  advisable  in  a  bookmaker 
establishment  or  in  a  bookmaking  game,  just  like 
down  at  a  racetrack — you  bet  cash,  not  checks. 

Q.  The  other  day  you  remarked  about  these 
cards.  I  think  that  your  expression  was  that  you 
wished  or  suggested  that  he  not  keep — Julius  not 
keep — these  cards,  and  by  "these  cards"  1  refer 
to  9,  7,  and  8,  Government's  Exhibits.  Will  you 
explain  your  answer,  please? 

A.  Well,  naturally,  they  don't  reflect  the  true 
business  that  Julius  handled  down  there. 

Mr.  Campbell:  I  ask  that  the  answer  be  stiicken. 
The  witness  had  heretofore  stated  that  he  didn't 
know  what  was  on  those  cards,  if  the  Court  please. 

The  Witness:  Well,  since  I  have  looked  at 
them — 

Mr.  Campbell:     Just  a  moment,  Mr.  Hughes. 

The  Court:  The  answer  may  be  stricken  in  its 
form,  but  the  witness  will  be  allowed  to  explain 
just  what  he  has  in  mind,  precisely,  in  the  light 
of  his  former  answer  to  Mr.  [327]  Campbell  yes- 
terday. You  might  address  the  question  to  him, 
an  explanation  of  what  he  had  in  mind. 
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Mr.  Belli:    Yes. 

Q.  You  say  you  made  the  statement  the  otlier 
day  that  you  didn't  want  him  to  wished  that  he 
didn't,  or  something  like  that,  about  keeijing  these 
cards  here.  Now,  you  just  gave  us  that  flat  state- 
ment that  more  or  less  is  a  conclusion.  Will  you 
explain  your  reason  for  that  answer  in  detail  'i 

A.  Well,  when  you  take  on  a  daily  card  there 
of  the  amount  that  was  put  down  there  and  was 
left  on  the  top  of  the  card  where  you  subtracted 
your  pay  and  your  take,  if  the  pad  has  a  bad  day, 
which  it  frequently  did,  why,  that  wouldn't  be  the 
true  value,  and  if  the  figure  is  supposed  to  have 
been  transferred  down  there  and  there  is  only 
marked  in  as  far  as  the  room  play — as  Mr.  Kra- 
kauer  has  explain,  himself — that  this  is  only  a 
room  play  business — 

Mr.  Campbell:  Now,  just  a  moment,  I  ask  that 
that  characterization,  that  Mr.  Krakauer  explained 
himself,  be  stricken. 

The  Court:    All  right. 

A.  (Continuing) :  So  I  am  just  saying  that 
that  is  not  a  true  value  of  the  real  play  that  was 
in  the  book, 

Mr.  Belli:  Q.  As  far  as  Julius,  himself,  was 
concerned,  in  the  running  of  the  business,  did  you 
ever  at  any  time  see  Julius  do  a  dishonest  thing 
in  the  booking  business? 

Mr.  Campbell:  Now,  that  is  objected  to,  if  the 
Court  [328]  please. 

The  Court:     Sustained. 
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Mr.  Belli:  Q.  Was  there  anything  dishonest 
with  reference  to  these  sleepers? 

Mr.  Campbell:     That  is  also  objev^ted  to. 

Mr.  Belli:  Q.  By  Julius- 
Mr.  Campbell:  That  is  also  objected  to,  your 
Honor. 

The  Court:  Sustained.  I  think  the  subject-mat- 
ter has  been  gone  into  very  thoroughly. 

Mr.  Belli:  All  right.  That  is  all,  sir.  Thank 
you. 

Mr.  Campbell:    Just  one  or  two  questions. 

Recross  Examination 

Mr.  Campbell:  Q.  You  stated,  I  believe,  that 
there  was  a  hocket  expense  in  connection  with  Mr. 
Wild's  stable.  A.     Yes,  sir. 

Q.     Fermin?  A.     Yes,  sir. 

Q.  Now,  as  a  matter  of  fact,  didn't  Julius,  after 
1940,  and  sometime  around  or  about  July  of  1940, 
dispose  of  any  interest  he  had  in  horses  and  get 
out  of  racing?        A.     No,  sir. 

Q.     I  am  going  to  show  you  a  document — 

Mr.  Belli:     May  I  see  it  first,  Counsel? 

Mr.  Campbell:  Yes,  I  am  going  to  identify  it 
for  the  record.  I  ask  that  this  be  marked  for  iden- 
tification. It  is  a  [329]  carbon  copy  of  a  letter  on 
the  stationery  of  the  Hotel  Whitcomb,  San  Fran- 
cisco, dated  and  bearing  the  typewritten  address, 
1182  Market  Street— July  1,  1941,  and  addressed 
to  the  Treasury  Department,  and  bearing  the  type- 
written signature  "J.  Wild,  By ,"  and  with 
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the  initials  '*RFC/C,"  to  which  is  attached  what 
purports  to  be  an  original  letter  from  Mat  Rogan, 
Collector,  by  W.  R.  Pearson,  Cashier,  on  the  letter- 
head of  the  Treasury  Department,  addressed  to  Mr. 
J.  Wild,  care  of  Hollywood  Turf  Club,  and  to 
which  are  attached  coi^ies  of  what  purx)ort  to  be 
employer's  report  of  taxable  wages  paid  to  em- 
ployees, dated  6/20/40,  and  ask  that  they  be  marked 
for  identification. 

The  Clerk:    Government's  Exhibit  15  For  Iden- 
tification. 

(Letters  referred  to  were  marked  U.  S.  Ex- 
hibit 15  for  Identification.) 

(Exhibit    15    for    Identification    was    then 
handed  to  Mr.  Belli  by  Mr.  Campbell.) 

Mr.  Belli:    They  are  all  as  one  exhibit? 

Mr.  Campbell:    Yes,  for  Identification  purpDses. 

Mr.  Belli:     We  will  stipulate  they  may  go  in. 

Mr.  Campbell:    May  go  in  evidence? 

Mr.  Belli:    Yes. 

Mr.  Campbell:    I  will  offer  it  in  evidence  then, 
if  the  Court  please. 

The   Court:     It  may  be  marked   Government's 
Exhibit  next  [330]  in  order. 

The   Clerk:     Govermnent's   Exhibit    15   in   evi- 
dence. 
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(U.    S.    Exhibit    15    for    Identification    was 
thereupon  received  in  evidence.) 
Mr.  Campbell:    Q.     I  am  going  to  read  you  this 
letter,  and  ask  you  if  this  refreshes  your  recollec- 
tion:   (reading) 

Hotel  Whitcomb, 

San  Francisco, 

At  the  Civic  Center 

1182  Market  Street 
July  1,   1941 
' '  Treasury  Department, 
Internal  Revenue  Service, 
Los  Angeles,  California 

Attn.  W.  R.  Pearson,  Cashier. 
Sir: 

Replying  to  your  letter  of  June  25th,  in  regard 
to  the  payment  of  $2  made  in  August,  1940,  copy 
of  which  is  returned  herewith,  together  with  forms 
SS-la  as  requested. 

Please  be  advised  that  I  paid  Jockey  A.  Fermin 
the  smn  of  $50  in  June  and  $50  in  July  of  1910— 
since  that  time  I  have  disposed  of  my  interest  in 
horses  and  am  no  longei'  connected  with  racing. 

For  your  information  I  wish  to  advise  that  this 
is  the  first  letter  to  reach  me   in  regard  to   this 
matter,  and  trust  that  the  enclosed  form  will  en- 
able you  to  close  your  file  on  the  matter.   [331] 
' '  Sincerely, 

J.  WILD, 

By    

HFC.C 
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Does  that  refresh  your  recollection? 

The   Court:     What  is  the   date,   July    '40 f 

Mr.   Campbell:     July  1,  1941. 

Q.     Does   that  refresh  your  recoUection  ■? 

A.  No,  it  does  not;  as  far  as  I  am  concerned, 
even  in  1943  and  '44  when  Julius'  horses  ran, 
they  were  still  entered  under  the  name  of  Wild 
in  the  i^aper  and  in  the  Racing  Form,  and  that 
is  as  far  as  I  would  know  of  it. 

Q.  So  far  as  you  know,  he  still  had  horses  in 
July  of  1941? 

A.  As  far  as  the  paper  would  state,  and  that 
is  as  far  as  I  know. 

Q.  Well,  then,  let's  get  this  straight.  You  know 
that  he  actually  had  a  racing  stable,  that  he  had 
ownership  in  it  other  than  that  you  saw  in  the 
l^aper  his  name?  A.    When? 

Q.     In  1941,  '42,  and  '43. 

A.  Not  if  he  says  there  he  doesn't — why,  he 
doesn't,  I  guess.  But  he  didn't  tell  me  about  it. 

Q.  So  when  you  stated  he  did  have  a  stable, 
you  were  stating  what  you  had  heard,  did  you  not? 

A.     That's  right,  sir. 

Q.     That's  right. 

Q.  Now,  you  made  some  explanation  of  the 
statement  you  made  [332]  previously  on  cross  ex- 
amination, that  as  far  as  you  were  concerned,  you 
were  against  keeping  cards? 

A.     That's  right,  sir. 

Q.  Now,  isn't  it  a  fact  that  the  reason  you 
didn't  want  to  keep  the  cards  was  the  fact  that 
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they  might  be  evidence  in  case  of  a  raid  regarding 

the  making  of  book  in  that  establishment? 

A.     That    is    part   of   the    reason,    yes,    sir. 

Q.     That  is  part  of  it?  A.     Yes,  sir. 

Q.  Yes.  It  is  not  customary  to  keep  records  in 
that  type  of  business? 

A.     ^ot  in  your  business  establishment,  no. 

Q.  And  usually  the  records  of  most  of  these 
businesses  are  destroyed  every  day^ 

A.  Either  that  or  kept  at  home  where  tliey 
are — 

Q.     Somewhere  out  of  reach? 

A.     That's  right,  sii\ 

Mr.  Campbell:    That  is  all. 

Further   Redirect   Examination 

Mr.  Belli:  Q.  It  would  be  an  easy  thing  to 
determine  whether  Julius  had  horses:  after  '41  by 
the  names  of  the  horses  in  the  Facing  Forms, 
wouldn't  it? 

Mr.  Campbell:  Just  a  moment,  that  is  calling 
for  the  witness'  conclusion. 

Mr.  Belli:     Q.     Your  expert  opinion —   [338] 

The  Court:     Sustained. 

Mr.  Belli:  Q.  What  were  the  names  of  Julius' 
horses  ? 

Mr.  Campbell:  That  is  also  calling  for  his  con- 
clusion, in  view  of  his  statement  that  he  didn't 
own  horses. 

The  Court :  Not  necessarily.  Reference  was  made 
to  two  horses  yesterday.  You  made  reference  to 
two  horses? 
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The  Witness:    Yes,  Deer  Fly  and  Silent  Julie — 

The  Court:     Were  there  any  others? 

The  Witness:    He  had  Biloxi  Bay. 

Q.  Wait  a  moment,  let's  have  those  easy.  Biloxi 
Biin  A.    Biloxi  Bay. 

Q.     B-i-1-o-x-i?  A.     Yes— Bay,  B-a-y. 

Q.    Yes? 

A.  Silent  Julie,  J-u-1-i-e,  Deer  D-e-e-r  Fly  F-l-y, 
Skookmn  Chuck. 

Q.    What?  A.     Skookum  Chuck. 

Q.    Yes,  what  else? 

A.  Well,  he  had  several  others,  the  names  right 
now  have  escaped  me.  1  don't  know  what,  just 
exactly  what  their  names  were.  It  has  been  so  long 
ago,  I  can't  remember,  and  I  was  never  a  sticker 
for  that  sort  of  stuff. 

Mr.  Belli:    That  is  all. 

Mr.  Campbell:  Just  one  question.  Are  you 
through,  Mr.   [334]  Belli? 

Mr.  Belli:     Yes,  thank  you. 

Mr.  Campbell:    Just  one  question  or  two. 
Further  Recross  Examination 

Mr.  Campbell :  Q.  Did  he  have  these  horses  you 
just  described  on  July  1,  1941? 

A.  To  my  knowledge  he  did,  sir,  but  whether 
with  that  letter  that  is  shown  me,  why,  I  am  in 
doubt,  myself,  now.  After  all,  he  wrote  it  down 
in  a  letter;  he  must  have  got  rid  of  them  without 
my  knowledge,  of  knowing  it. 

Q.     Well,  I  take  it — you  have  just  testified  that 
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he  had  those  horses;  if  he  had  horses,  that  letter 

does  not  state  the  fact,  does  it? 

Mr.  Belli    Well,  let  him— 

Mr.   Campbell:     All  light,   I   won't  bother. 

Mr.  Belli:  He  shouldn't  make  comments  on 
someone  else's  letter. 

Mr.  Campbell:     Very  well. 

Mr.  Belli:  I  didn't  object  to  the  letter  going  in, 
because  I  am  not  objecting  to  anything.  But  T  do, 
if  he  is  asked  to  pass  upon  that. 

The  Court:    Have  you  finished  with  the  witness? 

Mr.  Belli:    Yes,  I  have. 

The  Court:    Step  down.  [335] 


The  Court:  Is  this  witness  excused  now?  Is  he 
required  for  any  further  examination? 

Mr.  Belli:  Well,  I  just  talked  with  him,  your 
Honor,  and  he  asked  me  that,  and  I  asked  him  if 
he  w^ould  stand  by.  There  may  be  something  else 
about  which  we  would  want  to  call  him. 

Now,  I  understand  Mr.  Callahan  has  been  sub- 
poenaed by  the  Government,  but  that  he  is  not 
going  to  be  called  by  the  Grovernment,  and  he  wants 
to  go  to  Portland,  so  I  think — he  spoke  to  your 
Honor  about  that,  I  believe? 

The  Court:     No. 

Mr.  Belli:  Well,  at  any  event,  I  know  he  v/ants 
to  go,  so  I  will  call  hun  myself. 

Mr.  Campbell:  Well,  the  statement  that  he  is 
not  going  to  be  called  by  the  Government  may  not 


United  States  of  America  323 

be  accurate.  He  has  not  been  to  this  point  called 
by  the  Government. 

The  Court:    That  is  a  correct  statement  of  fact. 

Mr.  Belli:  Well,  we  will  defer  to  you.  Do  you 
want  to  call  him  now? 

Mr.  Campbell:     Let's  put  on  our  case  in  order. 

Mr.  Belli:  All  right,  Mr.  Callahan  come  on. 
We  will  call  him.  We  will  make  him  our  witness. 

ROBERT  F.  CALLAHAN, 

called  as  a  witness  on  behalf  of  the  defendant; 
sworn.   [336] 

The  Clerk:  Q.  Will  you  state  your  full  name, 
please?  A.     Robert  F.  Callahan. 

Direct  Examination 

Mr.  Belli:  Q.  Now,  you  were  subpoenaed  by 
the  Goverimient  here  the  other  day,  weren't  you, 
Mr.  Callahan?  A.     Yes,  I  was. 

Q.  And,  first,  so  that  the  jury  will  know  a  little 
bit  about  you,  you  are  a  member  and  have  been 
a  member  of  the  San  Francisco  Firo  Department, 
is  that  right?  A.     That's  right. 

Q.  And  you  have  had  some  experience  with  the 
keeping  of  books  and  figures  and  so  forth,  haven't 
you?  A.     I  have. 

Q.  You  are  not  an  accountant  or  bookkeeper  by 
trade  ?  A.     No. 

Q.  However,  you  did  take  on  some  part-time 
job  or  spare  time  job,  some  bookkeeping  of  Julius' 
back  in  '41,  '42,  and  '43,  is  that  right? 

A.     Not  bookkeeping,  no. 

Q.    Well,  what  did  you  do? 
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A.     I   prepared  his   income  tax   return. 

Q.  And  that  was  for  the  years  1941,  '42  and  '43, 
is  that  right?  A.     That's  right. 

Q.  All  right.  You  had  laiown  Julius  before  that, 
before  then,  in,  shall  we  say,  a  social  wayV 

A.    Business  way.  [337] 

Q.  Business  way.  All  right.  And  you  were  re- 
ferred to  him  or  he  to  you,  as  someone  who  would 
keep  his  income  tax  return,  or  do  his  returns? 

A.     That's  right. 

Q.  Now,  let's  come  to  some  point  of  entry  Jiere 
and  begin  with  the  duties  that  you  were  given 
there.  The  returns  that  are  here  that  are  persently 
under  scrutiny  by  the  Govermnent  are  the  returns, 
of  course,  encompassed  within  the  indictment  for 
1941,  '42  and  '43.  Now,  where  did  you  get  the 
figures  to  make  up  those  returns? 

A.    From  Julius  Wild. 

Q.  And  did  you  ever  see  these  cards  here,  7,  8 
and  9  of  the  Government?  (Displaying  to  witness.) 

A.  Yes,  I  saw  them  when  I  was  called  to  the 
Government  office. 

Q.     Did  you  see  them  before  then? 

A.     I  did  not,  those  particular  cards,  no. 

Q.  By  the  way,  were  you  here  w^hen  Mr.  Kra- 
kauer  testified  the  other  day?  A.     I  was. 

Q.  I  ask  you  if  you  gave  Mr.  Krakauer  at 
any  period  of  time  any  figures  or  told  him  to  make 
up  the  12  cards  to  take  up  to  Uncle  Sam  or  take 
up  to  the  Government  ?  A.     I  did  not. 

Q.     Do  you  recall  the  conversation  at  that  time 
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with   reference    [338]   to   any  12   cards   that   were 

taken  to  the  Government?  A.    Yes,  I  do. 

Q.  All  right,  will  you  tell  the  ladies  and  gentle- 
men of  the  jury  just  exactly  what  Mr.  Krakauer 
did  say  and  what  was  done  at  the  time  that  these 
twelve  cards  were  prepared? 

A.  Well,  I  don't  recall  what  Mr.  Krakauer  said, 
but  at  the  time  that  those  cards  were  prepared,  Mr. 
Wild  had  received  a  letter  from  the  Revenue 
Agent's  Office  to  bring  in  some  substantiation  in 
connection  with  regard  to  his  '41  income  tax  return. 
I  told  Mr.  Wild  that  he  would  have  to  have  some 
lecords  to  substantiate  his  income  tax.  He  told  me 
that  Mr.  Krakauer  would  prepare  them,  and  I 
don't  exactly  remember  how  the  amounts  were  ar- 
rived at,  or  who  arrived  at  them,  but  in  no  in- 
stance did  I  ever  dictate  any  amounts  to  Mr.  Kra- 
kauer to  be  put  in  any  twelve  cards. 

Q.  Were  you  there  when  Mr.  Krakauei*  wrote 
the  amounts  on  the  cards? 

A.  I  was  not.  I  came  in  one  day,  I  told  Mr. 
Wild  what  we  had  to  have,  he  called  Mr.  Kra- 
kauer in  in  my  presence  and  said  that  we  had  to 
have  records  to  substantiate  it,  and  instructed  Mr. 
Krakauer  to  prepare  them.  I  came  back  the  next 
day  and  the  cards  were  prepared,  and  my  recollec- 
tion is  that  they  were  in  Mr.  Krakauer 's  hand- 
writing. 

Q.  And  those  cards  then  were  taken  up  to  the 
Revenue  Department  and  you  accompanied  Julius 
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up  there  as  his  agent  or  as  [339]  tlie  man  who  pre- 
pared the  cards,  is  that  right? 

A.  No,  I  went  as  the  man  who  prepared  the 
return. 

Q.  Prepared  the  return — that  is  what  T  mean. 
Now,  when  you  got  up  there,  how  long  were  you 
up  there  on  that  occasion? 

A.  Oh,  my  recollection  is  about,  between  45  min- 
utes and  an  hour. 

Q.  Did  you  bring  the  cards  back  to  the  betting 
establishment?  A.     I  did. 

Q.    And  to  whom  did  you  give  those  cards? 

A.  Gee,  I  don't  recall  with  whom  I  left  them, 
or  whether  I  placed  them  on  a  table  in  the  rear 
of  the  room  with  other  betting  cards  for — what 
they  were,  I  don't  know. 

Q.  Did  you  tell  Mr.  Krakauer,  do  you  recall, 
whether  you  had  brought  the  cards  back,  or  did 
you  have  any  discussion  with  him  subsequent  to 
that? 

A.  I  don't  recall  ever  discussing  bringing  back 
the  cards  with  Mr.  Krakauer. 

Q.  When  was  the  last  time  that  you  sav;  those 
cards  ? 

A.  The  day  we  returned  from  the  Revenue 
Agent's  of&ce. 

Q.    And  that  was  in  which  year? 

A.  I  believe  that  was  in  194 — I  don't  know 
whether  it  was   '42  or   '43. 

Q.    Well,  maybe  we  can  fix  the  time. 

A.  It  was  in  January  of  either  '42  or  '43.  I 
don't  know  which. 
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Q.  All  right.  Now,  there  was  some  testimony  by 
Mr.  Krakauer  [340]  the  other  day  about  some 
showing  of  elation  when  you  were  coming  back 
from  the  Internal  Revenue  Office.  Do  you  recall 
the  incident  when  you  were  coming  back  there, 
laughing  or  discussing  anything  with  Mr.  Julius? 

A.  I  came  back  laughing  because  Julius  had 
given  me  a  tip  that  won. 

Q.  Now,  with  reference  to  Mr.  Krakauer  meet- 
ing at  the  bank  subsequent  to  his  being  discharged 
by  Mr.  Wild,  perhaps  I  should  withdraw  that  and 
replace  it  and  ask  you  a  i)refatory  question.  Do 
you  laiow  whether  Mr.  Krakauer  left  or  was  tired? 

Mr.  Campbell:  Well,  now,  just  a  moment,  I  ob- 
ject to  that  unless  it  is  shown  in  the  light  of  a 
proper  foundation. 

Mr.  Belli:     Withdraw  it. 

Q.  Do  you  know  the  circmnstance  of  Mr.  Kra- 
kauer's  abrupt  departure? 

Mr.  Campbell:  May  that  be  answered  ^'Yes" 
or  "No,''  if  the  Court  please? 

The  Court:  You  may  answer  that  "Yes"  or 
"No,"  Mr.  Callahan. 

A.  I  am  not  sure  what  he  means  by  "circum- 
stance". I  was  not  present. 

The  Court:    All  right. 

Mr.  Belli :  Q.  Well,  what  do  you  know  about 
Mr.  Krakauer 's  leaving  the  employment?   [341] 

Mr.  Campbell:  I  object  on  the  groimd  it  is  hear- 
say. 

The  Court:    Sustained. 
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Mr.  Belli :  Q.  Did  you  talk  with  Mr.  Krakauer 
about  his  leaving  the  employ? 

A.  I  did  only  in  regard  to  a  statement  that  I 
had  prepared  for  him  to  sign  releasing  Mr.  Wild, 
and  also  releasing  Mr.  Krakauer,  that  he  had  turned 
over  all  of  the  records  of  Mr.  Wild. 

Q.  All  right.  Were  you  in  court  the  other  day 
when  Mr.  Krakauer  testified  from  the  stand  that 
he  had  met  you  in  the  bank  and  told  you  that 
he  was  keeping  all  of  these  cards,  7,  8,  and  9? 

A.     I  was. 

Q.  A¥ill  you  tell  us  what  actually  happened  in 
the  bank? 

A.  Mr.  Krakauer  at  no  time  told  me  that  he 
was  keeping  any  records  of  Mr.  Wild's.  Tn  fact, 
he  told  me  the  contrary  at  the  time  he  signed 
that  statement,  that  he  had  given  to  Mr.  Wild  all 
of  the  records. 

Q.  And  by  that  statement,  you  are  referring  to 
our  exhibit  number — ^let's  see,  that  is  A.  ''That  he 
has  turned  over  all  of  the  papers  to  Mr.  Wild"? 
(Handing  paper  to  witness.) 

A.    Yes,  that  is  the  one. 

Q.  And  this  paper,  E  for  Identification,  I  will 
ask  you  if  you  have  seen  E  before  (handing  to 
witness). 

A.  Yes,  Mr.  Krakauer  had  prepared  this,  him- 
self, and  had  [342]  asked  Julius  to  sign  it,  and 
Julius  asked  me  to  prepare  another  one,  which  I 
did.  I  went  to  meet  Mr.  Krakauer.  he  signed  it,  and 
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Mr.   Wild  signed  it,  and  I  gave  a   copy  to  Mr. 

Krakauer. 

Mr.  Belli:  All  right,  we  olfer  now  into  evidence 
that  which  heretofore  has  been  marked  for  iden- 
tillcation  as  Defendant's  E,  being  a  set — 

The  Court:    It  may  be  received. 

Mr.  JJelli:  — your  Honor,  that  this  witness  tes- 
tifies was  prepared  by  Mr.  Krakauer — A,  the  re- 
ceipt was. 

The  Court:  They  may  be  received  and  marked 
in  evidence,  Defendant's  Exhibits  next  in  order. 

The  Clerk:    Defendant's  Exhibit  E  in  evidence. 
(Defendant's    Exhibit   E    for   Identification 
was  thereupon  received  in  evidence.) 

Mr.  Belli:    To  read:  (Reading.) 

''San  Francisco,  California 
9/29/43 
''To  Whom  It  May  Concern: 

I  or  my  duly  appointed  representative 

do  hereby  certify  that  J.  Krakauer  has  this  day 
accounted  to  me  for  all  monies  in  his  charge — all 
records  &  accounts — all  building  &  safety  deposit 
keys — also  any  and  all  other  material  and  chattels 
that  may  have  been  in  his  care. 

/s/  JULIUS  WILD, 

By    , 

or  by 


Representative  and  agent." 
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Mr.  Belli :  Q.  Did  Mr.  Krakauer  tell  you  at  any 
time  anything  as  to  whether  these  cards  or  any 
cards  that  were  kept  there  represented  a  true  pic- 
ture of  the  business?  A.     He  did  not. 

Q.  Did  you  see  this  black  book  of  Mr.  Wild's 
at  any  time*?  A.     I  did  not. 

Q.  Now,  you  have  some  sheets  that  the  Gov- 
ei'mnent  asked  you  for  when  you  were  called  up 
there  to  show  your  work  sheet  on  the  preparation 
of  Julius'  returns,  is  that  right? 

A.  I  co-oi)erated  with  the  Government,  sur- 
rendered every  record  that  I  had  regarding  his 
account. 

Mr.  Belli:  Gentlemen,  do  you  have  the  work 
sheet? 

(Paper  handed  to  Mr.  Belli  by  Mr.  Camp- 
bell.) 

Mr.  Belli:  Have  you  any  objection  if  these  go 
into   evidence  ? 

Mr.  Campbell:  Yes,  I  have  no  objection,  those 
are  the  work  sheets.  Show  them  to  him.  I  am  sure 
those  are  the  work  sheets. 

Mr.  Belli:  Q.  I  think  you  recognize  these,  do 
you?  A.    Yes,  these  are  in  my  handwriting. 

Mr.  Belli:  May  we  have  those  as  one  exhibit?  It 
makes  no  difference  whose. 

Mr.  Campbell:  Will  he  identify  those  and  the 
work  sheets  he  used  from  which  he  prepared  the 
1942  and  1943  returns?   [344] 

The  Witness:    That  is  correct. 

Mr.  Belli:     I  thinJv  he  \vill. 
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Q.     You  do,  don't  you?  A.     Yes. 

Mr.  Cami^bell:  I  will  stipulate  they  may  be 
received  as  Defendant's  next  in  order. 

The  Court:  Defendant's  Exhibit  next  in  order, 
the  work  sheets  of  Mr.  Callahan,  1942  and  1943. 

The  Clerk:     Defendant's  Exhibit  G. 

(Work  sheets  referred  to  were  received  in 
evidence  as  Defendant's  Exhibit  G.) 

The  Court:    For  the  use  of  either  attorney. 

Mr.  Belli:  Q.  Now,  from  that  information  on 
that  sheet,  you  then  computed  the  returns  for  '42 
and   '43,  is  that  right? 

A.  From  the  information  given  me  by  Mr. 
Wild,  in  addition  to  the  expenses  which  are  all 
that  are  shown  on  those  work  sheets. 

Q.    All  right,  now — 

A.     I  prepared  his  returns. 

Q.  Will  you  tell  us — if  1  may  stand  up  here, 
let's  see  how  we  can  do  this —  We  have  here  a 
yellow  sheet  of  paper.  It  says,  "Operating  state- 
ment, 1942,"  and  you  have  got  June  through  De- 
cember, and  then  you  have  got  ''Wages,  telephone 
forms,  service,  rent,  tickets,  sheets,  selections,"  and 
what's  that,  "painting,  decorating"? 

A.     I  can't  see  it  from  here.  I  i^resume  it  is. 

Q.     And  what   is   this,   here    (indicating)  ? 

A.  Toilet  paper  and  soap  and  sweei)ing  com- 
pound. 

Q.  ''Caliente,  Orphemn  Building,  Cal.  Jockey 
Club,   Miscellaneous,"   and   I   can't  read   the  last. 
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And  ''Daily  Paper,"  and  ''Silent  Julie."  What  is 

this  ' '  Silent  Julie ' '  over  here  (indicating)  "^ 

A.  That  is  what  Mr.  Wild  told  me  that  the 
purse  that  he  had  won  on  the  horse  was,  $800,  and 
it  had  cost  him  $1200  to  keep  the  horse  for  that 
year. 

Q.     Did  you  take  a  loss  of  $4001 

A.     I  did  not. 

Q.    Did  he  have  Silent  Julie  in  '41  and  '42? 

Mr.  Campbell;  Just  a  moment,  that  is  objected 
to  as  calling  for  this  witness'  conclusion. 

Mr.   Belli:     All   right. 

Q.     Do  you  know? 

A.     Only  from  what  he  told  me.  I  don't  know. 

Q.  Now,  will  you  tell  the  ladies  and  gentlemen 
of  the  jury  how  you  computed  these  figures  and 
where  you  got  them  from,  and  what  they  were? 
(Handing  to  witness.) 

A.  Well,  the  items  shown  as  wages  were  the 
only  records  that  I  kept.  I  kept  the  record  of  all 
wages  paid,  the  social  security  and  the  unemploy- 
ment insurance.  Those  figures  are  exactly  the  wages 
reported  to  me  as  having  been  paid.  The  telephone 
— Mr.  Wild  gave  it  to  me  as  estimated  at  $8  a 
month,  and  I  ran  it  for  twelve  months.  The  Racing 
Forms,  he  told  me  that  they  ran  [346]  on  a  30- 
day  month,  $100,  and  it  was  by  the  week,  evidently, 
so  some  months  it  ran  $125.  I  put  that  in  for  the 
whole  year,  but  there  were  no  receipts  given  to  me. 
The  same  applies  to  the  next  column  for  service. 
He   told  me   that   some   months   it   was   $100   and 
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other  months  it  was  $125,  depending  upon  the 
number  of  weeks  in  the  month.  The  rent  he  told 
n\e  was  $100  a  month  and  I  carried  it  forward 
each  month  at  $100  a  month  for  twelve  months. 
The  tickets  he  estimated  by  the  month  foi'  me  as 
between  $30  and  $25,  and  sometunes  in  the  latter 
part  of  the  year,  as  more.  1  computed  that  as  $30 
and  averaged  it  out,  going  one  month  as  high  as 
$38.  For  the  racing  run-down  sheets,  he  told  me 
that  in  the  first  part  of  the  year  they  ran  approxi- 
iiiately  $60  to  $65,  and  m  the  last  part  of  the  year 
between  $65  and  $70.  [347]  The  selections  were 
the  same  way.  He  told  me  that  it  cost  $100  to  paint 
and  decorate  the  room  during  that  year.  He  told 
me  that  it  cost  for  toilet  paper  and  soap  and 
sweeping  compound  approximately  $15  a  month 
and  then  he  told  me  about  his  trips  to  Caliente. 
And  in  order  to  substantiate  that,  I  wrote  to  the 
airline  company,  I  wrote  to  the  hotel,  and  the  only 
receipts  that  I  could  substantiate  were  for  $964 
and  $65  which  I  showed  on  the  work  sheet.  He  told 
me  that  he  received  as  income  from  the  Orpheum 
liuilding  $1,119.  In  that  year  he  told  me  that  there 
was  no  dividend  paid  by  the  Jockey  Club,  and  I 
have  shown  it  as  the  item  of  ''None".  The  daily 
I^ajjers  he  told  me  were  approximately  $15  a  month, 
for  the  twelve  months,  or  $180.  Hf^  also  told  me 
that  he  had  loans  at  Maxferd's  and  Morris  Plan 
and  I  checked  with  those  two  firms,  but  I  never 
received  anything  in  writing.  They  did  tell  me  that 
lie  did  have  loans  there;  they  were  reluctant  to  give 
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me  any  information,  and  Mr.  Wild  obtained  for 
me  the  interest  paid  in  each  year.  .1  carried  that 
forward  and  totaled  the  expenses,  the  total  ex- 
penses being  those  reported  to  me  on  an  estimate 
basis  of  $17,435.  Mr.  Wild  told  me  that  he  had 
made  approximately  $5,000.  Adding  to  that  the 
smn  of  $4,998.36,  I  then  put  what  appears  as 
''gross  take"  on  this  sheet,  of  $22,433.61,  or  show- 
ing a  net  profit  of  $4,998.36,  which  is  the  amount 
that  was  reported  on  his  1942  income  tax. 

Q.  That  is  the  amount  that  appears  in  the  ac- 
tual return  itself,  [348]  is  that  right? 

A.  That's  right,  and  I  did  not  take  any  logs 
for  the  purse  that  was  won  and  the  cost  of  the 
horse,  because  in  my  opinion  it  was  not  a  deduc- 
tible expense. 

Q.     All  right.  Now  about  1943— 

The  Court:    I  think  we  had  better  take  a  recess. 

Mr.  Belli:    I  am  sorry.  I  didn't  notice  the  time. 

The  Court :  Same  admonishment,  ladies  and  gen- 
tlemen, not  to  discuss  the  case  or  form  or  express 
an  opinion  thereon  until  it  is  finally  submitted  to 
you. 

(Recess.)  [349] 

Mr.  Belli :  Your  Honor,  there  are  two  gentlemen 
here  from  the  loan  agency.  The  testimony  we  would 
elicit  would  be  entirely  documentary.  I  wonder  if 
we  could  not  put  them  on  the  stand  so  we  won't 
have  to  keep  them. 

The  Court:     All  right. 

Mr.  Campbell:     No  objection. 
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SAMUEL  ZEMAN 

called  as  witness  on  behalf  of  the  defendant,  sworn. 

The  Clerk :  Will  you  state  your  name  to  the  court 
and  jury? 

A.     Samuel  Zeman. 

Direct  Examination 

Mr.  Belli:  Q.  You  were  subpoenaed  the  other 
day  by  the  Government?  A.     Yes,  sir. 

Q.     And  we  subpoenaed  you  today  ourselves? 

A.     Yes,  sir. 

Q.  Pursuant  to  the  subpoena  you  did  bring'  a 
transcript  of  your  account  with  Julius  Wild? 

A.     As  many  as  I  could. 

Q.     Are  there  others  besides  these? 

A.  There  might  be  others.  There  is  a  card  sys- 
tem and  there  might  be  other  records  that  I  couldn't 
find  the  cards  for. 

Q.  Some  of  the  property  with  you  still  has  not 
been  redeemed,  [350]  has  it? 

]Mr.  Campbell:  Just  a  minute,  that's  objected  to 
as  immaterial. 

The  Court:     Sustained. 

Mr.  Belli :  Did  he  have  to  sign,  or  did  you  trust 
him  ? 

A.  These  are  signed.  Those  are  all  signed  by 
his  handwriting. 

Q.     Were  there  any  for  which  you  took  his  word  ? 

A.    No,  there  is  always  a  signature. 

Q.     You  don't  take  anybody's  word? 

A.  Well,  it  is  required  that  we  have  them  all 
signed,  I  think,  by  the  police  department. 


336  Julius  Wild  vs. 

(Testimoiw  of  Samuel  Zeman.) 

Mr.  Belli:  We  offer  these  as  our  next  exhil)it, 
four  cards. 

The  Court :     So  ordered. 

Mr.  Belli:  Q.  May  we  keep  those  and  we  will 
see  that  they  are  returned  to  you,  and  we  will  make 
photostats?  A.     Yes,  that's  all  right. 

(Thereupon  the  cards  referred  to  were  re- 
ceived as  Defendant  Exhibit  H.) 

Mr.  Belli:  Q.  Now,  you  loan  on  collateral 
rings,  jewelry,  and  something  of  that  nature? 

A.     Jewelry  and  diamonds,  yes  sir. 

Q.  Will  you  look  at  these  cards'?  You  are  a 
little  bit  more  familiar  than  I  am,  fortunately,  per- 
haps with  these,  and  tell  the  ladies  and  gentlemen 
of  the  jury  what  the  dates  are,  [351]  the  collateral 
and  dates  they  were  redeemed  and  the  amounts? 

A.  On  number  one,  he  made  a  loan  on  a  gent's 
white  gold  diamong  ring  with  six  diamonds  and  a 
gold  open  face  diamond  watch  about  55  diamonds, 
and  a  chain,  about  $1,000  on  December  2,  1941.  It 
was  redeemed  on  February  6,  1942. 

Q.    All  right. 

A.  One  was  a  gent's  white  gold  diamond  ring 
that  he  borrowed  $800  on  and  was  not  redeemed, 
but  was  forfeited.  It  was  borrowed  in  March,  1945, 
and  forfeited  in  April,  1946. 

Mr.  Campbell :    I  submit  that  be  stricken,  please. 

The  Court:     Granted. 

Mr.  Belli:  Q.  That  is  out  of  the  years  1941, 
1942,  and  1943,  do  I  understand  correctly? 
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A.  Yes,  the  other  one,  number  4,  is  not.  That 
was  a  gent's  white  gold  diamond  ring  and  diamond 
open  faced  watch  he  borrowed  March,  1942,  $750 
which  was  redeemed  a  year  later,  March  9,  1943. 

Q.  Can  you  tell  us  whether  you  recall  Mr.  Wild 
expressing  his  need  for  this  money? 

A.     I  wouldn't  know. 

Mr.  Campbell:  Just  a  minute,  we  object  to  that 
question. 

The  Court:     Objection  sustained. 

Mr.  Belli:     You  may  cross-examine. 

Cross-Examination 

Mr.  Campbell:    I  didn't  get  3^our  name. 

A.     Zeman. 

Q.  As  long  as  you  are  here,  rather  than  call  you 
back,  you  were  requested  to  produce  certain  records 
for  the  Government,  were  you  not? 

A.     That's  right. 

Q.     And  released,  subject  to  a  phone  call? 

A.     That's  right. 

Q.  Could  you  state,  Mr.  Zeman,  the  amount  due 
from  Julius  Wild  to  your  firm  as  of  January  1, 
1941? 

A.     The  amount  that  was  due  at  that  time? 

Q.  Yes.  Was  there  any  amount  owing  to  you 
from  him  on  that  date? 

A.  Nothing  except  what  would  be  on  the  cards. 
He  wouldn't  be  for  any  purchases;  it  was  all  for 
loans.  [353] 

Q.     Yes.   Did  he  owe  you  anything  on  account  of 
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loans  on  January  1,  1941,  and  if  so,  how  much? 

A.     In  1941  he  owed  one  for  $1,000. 

Q.  As  of  December  31,  1943,  did  he  owe  you 
any  amount  whatsoever  ?  A.     1943  ? 

Q.     Yes.  A.     Not  to  my  knowledge. 

Q.  He  didn't  owe  you  anything  according  to 
your  records?  A.     Not  to  my  knowledge. 

Q.  So  there  was  no  loan  outstanding  to  Mr.  Weil 
at  that  time?  A.     That's  right. 

Mr.  Campbell:     That's  all. 

Mr.  Belli:     I  have  no  further  questions. 

The  Court:     The  witness  is  excused. 

HARRY  T.  HICKS 

called  as   a   witness   on  behalf  of   the   defendant; 
sworn. 

The  Clerk :  Q.  Will  you  state  your  name  to  the 
Court  and  jury?  A.     Harry  T.  Hicks. 

Direct  Examination 

Mr.  Belli:  Q.  You  are  the  gentleman  from  the 
Morris  Plan  that  brought  the  transcript  of  Julius' 
account,  is  that  right?  [354]  A.     I  am. 

Q.  Likewise  you  were  subpoenaed  by  the  Gov- 
ernment? A.     Yes,  sir,  I  was. 

Q.     And  told  to  bring  records,  is  that  right  ? 

A.     That's  correct. 

Q.  You  were  then  released  by  them  the  other 
day?  A.     Subject  to  phone  call. 

Q.  And  today  you  got  a  subpoena  from  the  de- 
fendant to  appear  and  testify  for  us,  is  that  right? 

A.    I  did. 
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Mr.  Belli:  All  right.  These  three  records  we 
offer  in  evidence  next  for  the  defendant  as  one 
exhibit. 

Mr.  Campbell:  I  didn't  look  at  them.  T  pre- 
sume each  card  is  relevant  to  the  period  here  in 
question. 

Mr.  Belli :  I  can  not  say.  I  have  never  seen  these 
before. 

Mr.  Campbell:  I  think  they  should  be  laid  be- 
fore the  witness. 

The  Witness:     One  of  them  isn't. 

The  Court:     Examine  them. 

Mr.  Campbell:  I  think  one  of  them  is  a  card 
relative  to  a  transaction  after  1943. 

The  Witness:     That's  right. 

Mr.  Campbell:  Q.  The  others  are  in  the  period 
of  1941,  '42  and  '43?  [355] 

A.     That's  correct. 

Mr.  Campbell:    May  that  one  card  be  removed? 

The  Court:     Yes. 

Mr.  Belli:  Q.  You  can  take  Julius'  current 
card  back  there  and  tell  us  about  the  other  two 
where  Julius  was  in  the  red  side  with  you. 

A.  The  loan  date  of  June  15,  1940,  in  the  amount 
of  $3090  and  paid  ofe  January  14,  1941. 

Q.     Yes. 

A.  A  loan  made  November  14,  1941,  in  the 
amount  of  $2556,  paid  in  full  November  13,  1942. 
Those  are  the  only  two  within  that  period,  Novem- 
ber 1941,  1942  and  1943. 

Q.  He  had  an  account  with  you  before  or  after, 
though,  did  he?  A.    Yes,  he  did. 
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Q.     All  right,  just  these  two  cards,  and  they  indi- 
cate what  he  put  up  there  as  collateral,  right? 
A.     That's  correct. 
Q.     Stock  certificates  and  so  forth? 
A.     Yes,  they  are  all  there. 

Mr.  Belli:     We  will  get  that  from  someone  else. 
We  offer  these  as  our  next  exhibit. 
Mr.  Campbell:     I  have  no  objection. 
The  Court:     So  ordered. 

(Bank  record  in  question  was  thereupon  re- 
ceived   in    evidence   and   marked    Defendant's 
Exhibit  I.)  [356] 
Mr.  Belli :     That  is  all  I  have. 

Cross  Examination 

Mr.  Campbell:  Q.  Will  you  examine  that,  sir, 
and  state  the  balance  due  from  Julius  Wild  to  the 
Morris  Plan  Company  as  of  January  1,  1941. 

A.    $2577.70. 

Q.  AVill  you  state  what  ])alance,  if  any,  was  due 
from  Julius  Wild  to  the  Morris  Plan  Company  as 
of  December  13,  1943,  if  any?  A.     No  balance. 

Q.  In  other  words,  he  had  paid  back  during  that 
period  of  time  the  money  which  he  owed  you  as  of 
January  1,  1941,  and  had  repaid  any  loan  he  made 
in  the  period,  is  that  correct? 

A.     That  is  correct. 

Q.  So  that  there  was  nothing  owing  from  him 
to  you  as  of  December  31,  1943? 

A.     That's  right. 

Mr.  Campbell:     That's  all. 
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Redirect  Examination 

Mr.  Belli:  Q.  However,  he  did  not  close  the 
account  with  you? 

A.  The  individual  accounts  were  closed,  but  of 
course,  it  was  open  for  future  loans  at  any  time. 

Mr.  Belli:    All  right.  That  is  all.  [357] 

ROBERT  F.  CALLAHAN 

recalled  as  a  witness  on  behalf  of  the  defendant, 
previously  sworn. 

Direct  Examination  (Resumed) 

Mr.  Belli:  Q.  By  the  way,  statements  were 
taken  from  you,  Mr.  Callahan,  were  they  not,  by 
the  Internal  Revenue  Department? 

A.     They  were. 

Air.  Belli:  If  there  is  no  objection,  gentlemen, 
we  have  Mr.  Callahan's  statement.  You  have  the 
original,  and  we  offer  that. 

Mr.  Campbell:  I  object  to  that.  That  is  not 
proper. 

Mr.  Belli:    All  right. 

Mr.  Campbell:     The  witness  is  here  on  the  stand. 

Mr.  Belli:  Well,  let  us  submit  the  offer  of  evi- 
dence to  His  Honor.  We  submit  to  offer  in  evidence 
the  two  statements  made  by  Mr.  Callahan  when  he 
was  called  to  the  Department  of  Internal  Revenue. 

Mr.  Campbell:  I  object  on  the  ground  he  is  on 
the  stand  and  here  to  testify  in  answer  to  any  ques- 
tions that  counsel  may  propound. 

The  Court:     The  objection  is  sustained. 
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Mr.  Belli:  Now,  you  finished  the  one  sheet.  You 
didn't  finish  the  other  sheet.  A.     No.  [358] 

Q.  Was  it  done  in  the  same  manner,  without 
running  over  each  item,  the  same  columns  and 
figures  'i 

A.  It  was  in  the  same  manner,  except  in  some 
instances  the  figures  are  changed,  and  in  1943  the 
Social  Security  and  Unemployment  Insurance 
showed  an  amount  returned  from  the  Orj>heum 
Building  was  different  and  there  was  a  payment  by 
the  California  Jockey  Club  on  stock. 

Mr.  Campbell:  Will  you  state  the  exhibit  to 
which  the  witness  is  referring? 

Mr.  Belli:  That  is  A  and  B.  I  don't  think  we 
marked  them  A  and  B,  but  we  can  identify  them. 

Q.     What  is  the  number  on  the  two  pages? 

The  Court :     The  work  sheets. 

Mr.  Belli:  Q.  Yes,  the  yellow  large  work 
sheets.   Is  that  Exhibit  G?  A.     G. 

Q.  By  the  way,  the  rent  is  listed  on  there  as 
$100,  isn  't  it  ?  A.     The  rent  ? 

Q.     Yes.  A.     Yes,  on  both. 

Q.  What  did  you  ascertain  subsequently  the  rent 
actually  was? 

A.    I  don't  know.   I  just  heard  it  in  court  what 

it  was. 

Q.  All  right.  Then  you  can  not  comment  on  that. 
Did  you  see  Julius  take  any  sheets  in  the  room 
other  than  the  place  where  Mr.  Krakauer  was 
working?  [359]  A.    Yes,  I  did. 

Q.     Did   you   see   him   do   anything   with   those 
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sheets,  or  how  did  he  operate? 

Mr.  Campbell :  Let  us  have  the  foundation  laid. 
I  object  on  the  ground  no  proper  foundation  has 
been  laid. 

The  Court:     Objection  sustained. 

Mr.  Belli:  Q.  Let  us  have  the  year,  the  time 
and  place  and  persons  present — your  best  recol- 
lection. 

A.  Over  a  period  of  five  or  six  years  I  saw  him 
take  bets  on  the  phone. 

Q.     How  large  were  the  bets  on  the  average  ? 

A.     I  don't  know. 

Mr.  Campbell:  I  make  the  same  objection.  The 
time  has  not  been  laid. 

The  Court:     Sustained. 

Mr.  Belli:  Q.  You  say  over  a  period  of  five  or 
six  years.  Does  that  include  the  period  in  question, 
1941,  '42  and  '43?  A.     It  does. 

Q.  What  would  he  do  with  the  bets  that  he 
would  take? 

Mr.  Campbell:     Same  objection. 

The  Court:     Sustained. 

Mr.  Belli :     Q.     How  would  he  take  those  bets  ? 

Mr.  Campbell:     Same  objection. 

The  Court :     Sustained. 

Mr.  Belli:  That  is  during  the  years  in  question, 
Your  [360]  Honor. 

Q.  You  were  present  at  the  time,  were  you  not, 
Mr.  Callahan? 

A.  On  many  occasions  I  was  present  in  the 
place. 
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Q.  All  right,  during  these  years,  then,  1941,  *42 
and  '43,  when  you  state  you  w(>re  personally  pres- 
ent and  personally  saw  ^Ir.  AVild,  what  did  Mr. 
Wild  do  with  these  bets? 

A.  Wrote  them  on  a  piece  of  paper,  a  run-down 
sheet  he  had  in  front  of  him. 

Q.     What  would  he  do  with  the  paper? 

Mr.  Campbell :  That  is  objected  to  as  calling  for 
the  conclusion  of  the  witness,  and  no  foundation  as 
to  time. 

The  Court:     Objection  overruled. 

Mr.  Belli:     Withdraw  it. 

Q.  As  I  understand,  the  work  sheets  on  these 
two  jjieces  of  paper  were  not  taken  from  any  cards. 
Now,  will  you  tell  us  about  1941,  the  work  sheet, 
or  how  you  got  the  tax  in  1941,  the  figures  to  sup- 
port it? 

A.  In  1941  when  I  prepared  his  return  I  didn't 
have  any  figures.  I  just  had  the  statements  from 
Mr.  Wild  as  to  the  amount  of  money  that  he  had 
earned. 

Q.  With  reference  to  the  twelve  cards,  what 
year  was  that? 

A.  My  recollection  is  now  that  that  was  in  the 
payment  of  1943. 

Mr.  Belli:     You  may  cross  examine. 

Cross  Examination 

Mr.  Campbell:  Q.  You  say  you  have  known 
Mr.  Wild  for  a  [361]  number  of  years,  Mr. 
Callahan? 
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A.  Yes,  I  Avas  a  plaj^er  in  his  Ijookmaking-  es- 
tablishment since  1932. 

Q.  And  that  is  how  you  happened  to  be  present 
on  these  various  occasions  j^ou  had  referred  to ;  you 
said  you  had  been  there  many  times  and  seen  many 
things.  You  were  there  as  a  customer,  is  that  right  ? 

A.     Prior  to  1942  I  was,  yes. 

Q.  And  you  were  the  person  who  prepared  his 
returns  for  1941,  '42  and  '43,  is  that  right? 

A.     That's  right. 

Q.  Do  I  understand  correctly  that  in  connection 
with  the  preparation  of  those  returns  you  were  not 
shown  any  books  and  records  of  any  kind? 

A.     I  was  not. 

Q.  You  never  saw  any  little  black  book  at  any 
time? 

A.     I  saw  no  little  black  book  or  big  black  book. 

Q.  As  a  matter  of  fact,  didn't  you  on  many 
occasions  during  that  period  of  time  tell  Julius  that 
he  should  produce  some  kind  of  books  and  maintain 
books  to  show  what  he  was  making?  A.     I  did. 

Q.  And  that  occurred  on  many  occasions,  is  that 
right?  A.     On  many  occasions. 

Q.  Nevertheless,  in  connection  with  any  of  these 
returns,  he  did  not  produce  any  records,  did  he? 

A.  On  those  twelve  cards  for  1941  which  was 
subsequent  to  the  time  when  the  return  had  been 
made. 

Q.  In  1943,  as  I  understand  it,  a  letter  was 
received  asking  for  substantiation  of  the  1941  re- 
turn, is  that  right? 
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A.     Yes,  I  believe  it  was  in  January. 

Q.     Of  1943?  A.     Of  1943. 

Q.  It  would  not  have  been  in  1942,  could  it,  by 
reason  of  the  fact  that  the  1941  return  had  not  been 
filed  in  January  of  1942,  and  I  show  you  Grovern- 
ment  Exhibit  No.  1  if  you  care  to  refresh  your 
recollection  so  that  the  1941  return  was  not  in  ques- 
tion by  the  Internal  Revenue  Agent  in  1942,  was  it  ? 

A.     No,  not  that  I  know  of,  sir. 

Q.  Is  it  your  best  recollection  that  in  1943  the 
letter  was  received  from  the  Internal  Revenue  agent 
asking  for  substantiation  of  the  figures  you  had 
set  up'?  A.     That  is  correct. 

Q.  As  I  understand  you,  you  were  present  at 
a  conversation  between  Wild  and  Krakauer  and 
yourself  and  at  which  I  believe  you  sa}^  that  Wild 
having  told  you  first  that  Krakauer  would  prepare 
cards,  that  Krakauer  was  instructed  to  do,  is  that 
right!  A.     That  is  my  recollection,  yes. 

Q.  And  you  took  twelve  cards,  as  I  understand 
you,  down  to  the  Internal  Revenue  agent,  is  that 
right?  [363] 

A.  In  company  with  Mr.  Wild.  I  don't  know 
which  one  carried  it. 

Q.     And  those  were  the  twelve  cards? 

A.     Those  were  the  twelve  cards. 

Q.  So  you  know  at  the  time  you  took  those  cards 
down  to  the  Revenue  Agent  those  were  not  the 
cards  you  had  at  the  time  the  return  was  made? 
Well,  I  will  reframe  that  question. 
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At  the  time  you  took  those  twelve  cards  down  and 
showed  them  to  the  Internal  Revenue  agent,  you 
and  Mr.  Wild,  in  support  of  the  1941  return,  you 
knew  that  those  were  records  which  had  been  made 
up  within  a  few  days  of  the  time  you  went  down 
there  in  1943,  didn't  you? 

A.     No,  I  can't  say  I  knew  it. 

Q.  You  were  present  when  the  instructions  were 
given  to  Mr.  Krakauer,  according  to  your  testimony, 
to  make  them  up? 

A.  No,  no,  I  don't  want  to  be  confused  on  that. 
My  recollection  is  on  that,  that  at  the  time  this 
letter  was  received,  Mr.  Wild  spoke  to  me  about  it, 
having  made  the  return,  and  I  said,  ''You  will  have 
to  substantiate  that,"  and  he  sjjoke  to  Mr.  Krakauer 
and  even  at  that  time  I  never  saw  any  records  until 
the  next  day  when  I  returned  and  the  twelve  cards 
were  ready. 

Q.  My  recollection  of  your  testimony  on  direct 
examination,  and  correct  me  if  I  am  wrong,  was 
that  Mr.  Wild  in  your  presence  instructed  Krakauer 
to  prejjare  cards  to  substantiate  the  return;  is  that 
wrong  or  right?  [364] 

A.  Whether  he  actually  said  to  him  in  my 
presence  to  prepare  them  or  not? 

Q.     Yes. 

A.  He  spoke  to  Mr.  Krakauer — what  the  exact 
words  were  I  don't  remember. 

Q.  And  you  knew,  did  you  not,  when  you  and 
Mr.  Wild  went  down  to  the  Revenue  agent's  office 
to  support  this   '41  return  that  you  were  taking 
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cards   which   had   just   been   prepared   within   the 
period  of  just  a  few  days  before  you  went  down, 
is  that  correct? 

A.    It  was  my  imj^ression  they  were. 

Q.     That  they  were?  A.     Yes. 

Q.  Did  you  tell  the  Revenue  Agent  these  were 
not  cards  that  were  prepared  when  the  business 
was  done  back  in  1941? 

A.  I  don't  even  remember  what  the  discussion 
was  with  the  agent.  It  was  mostly  between  Mr. 
Wild  and  the  agent. 

Q.  All  right,  did  Mr.  Wild  tell  him  that  in  your 
presence?  A.     Not  in  my  presence,  no. 

Q.  You  were  present  at  all  times  on  that  oc- 
casion? A.     In  Mr.  Lippert's  office? 

Q.     Yes.  A.     No,  I  did  not  hear  that. 

Q.  As  a  matter  of  fact,  they  were  handed  to 
Mr.  Lij^pert  as  being  the  twelve  cards  made  up  in 
1941,  weren't  they? 

A.  My  recollection  was  that  there  was  a  rubber 
band  on  them  [365]  and  what  was  presented  to  Mr. 
Lippert  I  don't  know,  but  I  know  there  was  no 
statement  made  that  they  had  been  just  made  up. 

Q.     I  see.   That  was  not  told  to  him  then? 

A.     No,  not  in  my  presence. 

Q.  And  you  examined  those  cards  yourself  be- 
fore you  took  them  down? 

A.     Did  I  examine  them? 

Q.  Yes,  did  you  examine  them  before  you  took 
them  down?  A.     Yes. 

Q.    And  they  did  substantiate  the  figures  you  had 
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set  out  in  this  1941  return,  Government  Exhibit  1, 

is  that  right,  sir? 

A.  To  the  best  of  my  recollection  they  did — the 
exact  amount,  yes,  sir. 

Q.  Yes,  as  I  understand  your  testimony,  the 
amounts  set  forth  in  here  by  you,  for  example,  total 
receipts  of  $19,758.58  was  arrived  at  by  your  set- 
ting down  certain  expenses  and  then  adding  the 
sum  of  approximately  $5,000  and  setting  that  forth 
as  the  receipts,  is  that  right? 

A.  Yes,  whatever  the  figure  was  he  gave  me, 
that  is  the  way  it  was  arrived  at. 

Q.  And  as  I  recall  your  testimony,  you  said  Mr. 
Wild  said,  "I  made  about  $5,000,"  is  that  right  .^ 

A.  Well,  that  is  my  recollection.  He  did  tell  me 
oft*  a  piece  of  paj^er  in  his  hand  that  it  was,  but  I 
don't  remember. 

Q.  Did  he  say  "$5,000,"  or  did  he  give  you  a 
sum?  [366] 

A.     My  recollection  is  that  he  gave  me  a  sum. 

Q.     Did  he  give  you  the  sum  of  $4998.36? 

A.     No,  he  might  have  given  me  $5,000. 

Q.     Where  did  that  $4998.36  come  from? 

A.     I  don't  remember. 

Q.  Do  you  still  have  your  w^ork  sheet  for  1941, 
or  did  you  ever  have  one? 

A.     No,  I  never  had  one. 

Q.  I  beg  your  pardon.  Possibly  I  have  con- 
fused you  relative  to  the  $4998.36.  I  have  been 
questioning  you  as  to  one  which  is  the  return  for 
1941.  Actually  that  figure  was  used  by  you  for  the 


350  Julius  Wild  vs. 

(Testimony  of  Robert  F.  Callahan.) 

1942  return,  is  that  right  ?  A.     That's  right. 

Q.  Now,  isn't  it  a  fact  that  in  preparing  the 
return  for  1942  and  setting  up  this  work  sheet  that 
you  first  decided  or  were  told  what  profit  to  report 
and  then  set  in  these  figures  here  to  support  that? 

A.     Will  you  repeat  that  question? 

Q.  In  other  words,  didn't  you  do  exactly  the 
reverse  of  what  you  say  here,  as  I  understand  your 
testimony  here,  you  gathered  together  certain  ex- 
penses, and  to  find  your  gross  you  added  to  that  a 
sum  which  Mr.  Wild  told  you  was  his  profit?  Isn't 
actually  the  figure  you  started  with  his  profit,  and 
you  put  together  certain  expenses  which  would  ap- 
pear to  be  reasonable  for  that  type  of  business. 

A.  No,  the  figures  that  I  put  down  as  expenses 
were  given  to  me  by  Mr.  Wild  as  an  average 
monthly  expense,  but  there  were  no  receipts. 

Q.  And  you  looked  no  further  and  you  saw 
nothing  further  with  respect  to  these  expenses  other 
than  wages?  A.     That  is  all. 

Q.     For  any  confirmation. 

A.  That  is  correct;  that  is  the  only  record  I 
saw,  was  the  wages  and  Social  Security  and  unem- 
ployment, and  I  kept  that  myself. 

Q.  And  the  same  method  was  followed  in  1943, 
was  it?  A.     That  is  correct. 

Q.  And  at  the  time  that  you  say  you  were  a 
customer  there  in  1942  you  were  not  there  daily, 
were  you? 

A.  No,  I  wouldn't  say  I  was  [368]  in  there  daily. 
Sometimes  I  would  go  in  once  a  week.    Prior  to 
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1941   and   1942   I   was  in  there   quite   often  as   a 

player. 

Q.  And  you  believe  gross  take  in  there  was 
$22,000  for  1942  .^ 

A.  No,  since  I  have  seen  the  word  ''take,"  and 
found  what  they  meant  by  that,  it  should  be  gross 
profit  rather  than  gross  take. 

Q.  Where  did  that  figure  you  have  here,  gross 
take,  or  gross  profit,  if  you  recall,  come  from, 
122,433.61^? 

A.  By  taking  the  expenses,  adding  to  it  the 
amomit  given  to  me  as  profit,  and  that  is  how  I 
arrived  at  the  word  "gross  take"  but  which  should 
be  "gross  jjrofit." 

Q.  Can  you  state  definitely  now,  that  the  amount 
that  you  added,  which  was  $4998.36,  was  that  sum 
given  to  you  by  Mr.  Wild,  or  did  you  supply  that 
figure  to  coincide  closely  to  a  $5,000  figure  which  he 
gave  you'? 

A.  It  could  have  been  sui3plied  by  to  coincide 
with  the  $5,000  figure.  I  don't  remember  the  exact 
amount  he  gave  me. 

Q.  Why  didn't  you  use  the  $5,000  figure,  then, 
Mr.  Callahan?  A.     I  don't  know. 

Q.  You  thought  this  would  not  be  questioned, 
did  you  not,  if  you  used  a  figure  which  came  out 
in  odd  dollars  and  cents'? 

A.     I  thought  it  wouldn't  be  questioned? 

Q.     Yes.  [369]  A.     No,  I  didn't  think  that. 

The  Court:  Q.  Did  you  understand  the  import 
of  this  last  question? 
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A.  He  says,  did  I  think  it  would  not  be  ques- 
tioned if  I  used  that  figure,  and  I  have  said  I  did 
not.  Wait  a  minute,  that  has  got  me  confused. 

The  Court:  I  think  probably  the  witness  is 
confused. 

Mr.  Campbell:  Yes,  I  will  reframe  the  question. 
The  last  answer  may  go  out. 

Q.  Isn't  it  a  fact,  Mr.  Callahan,  that  you  used 
the  figure  $4998.36  because  you  believed  that  using 
a  figure  of  an  odd  amoimt  of  profit  rather  than  an 
even  that  the  Bureau  of  Internal  Revenue  would 
not  question  the  report  that  you  prepared  for  Mr. 
Wild  '^   Do  you  understand  the  question  ? 

A.    No,  I  don't. 

Mr.  Belli :  If  it  would  save  any  trouble,  I  object 
to  the  question  as  being  argumentative,  which  I 
should  have  done  in  the  first  instance. 

The  Court:    Objection  overruled. 

Mr.  Belli:  Well,  the  question  is  argumentative. 
May  I  have  my  objection  in  the  record'? 

Mr.  Campbell:  I  withdraw  the  question  and  put 
it  this  way: 

Q.  Your  purpose  in  using  the  profit  figure 
$4998.36  was  to  avoid  any  questioning  by  the  In- 
ternal Revenue  Bureau  of  that  [370]  return,  was 
itnof? 

A.  It  was  not,  and  that  is  the  reason  I  told  Mr. 
Wild  that  he  would  have  to  have  records  to  sub- 
stantiate it. 

Q.  Now,  what  happened  when  you  prepared  the 
1942  return?  A.     That  I  told  him  that? 
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Q.     Yes. 

A.  I  told  him  that  when  I  prepared  the  1941 
return,  the  1942  return,  and  the  1943  return, 

Q.    And  he  never  produced  those  records? 

A.     Never  produced  them. 

Q.  And  you  continued  to  make  out  his  return 
for  him? 

A.  I  prepared  it,  but  he  signed  it.  I  never  signed 
it  after  the  first  one. 

Q.  You  knew  that  it  was  not  an  accurate  return 
and  that  was  the  reason  you  did  not  sign  it? 

A.     I  did  not  know  it  was  not  an  accurate  return. 

Q.  How  does  it  happen  you  would  say  you  did 
not  sign  it  .^  A.     That's  right. 

Q.    And  you  would  not  sign  it? 

A.     No,  he  signed  it. 

Q.  But  you  didn't  put  your  name  down  as  the 
jjerson  who  prepared  the  return,  did  you? 

A.     I  did  not. 

Mr.  Campbell:     That's  all. 

Redirect  Examination 

Mr.  Belli:  Q.  Why  did  you  continue  to  make 
the  returns  for  Julius?  Did  you  believe  that  the 
figures  he  gave  to  you  were  correct  ? 

A.     Did  I  believe  them? 

Q.     Yes,  did  you  find  him  honest? 

A.  Yes,  I  always  found  him  honest.  He  was  the 
only  one  in  a  position  to  know  as  to  how  much  he 
was  making,  and  I  didn't  know  how  much. 

Mr.  Belli:     That's  all. 

Mr.  Campbell:     That's  all.  [372] 
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Mr.  Campbell:  If  you  are  through  with  this 
witness  and  he  may  be  excused,  we  will  excuse  him 
from  the  Grovermnent  subi^oena  that  he  is  still 
under. 

Mr.  Belli:  With  the  exception  of  this,  that  I  am 
going  to  renew  my  offer  into  evidence  of  the  state- 
ments that  were  taken  of  Mr.  Callahan  in  1946 — 
I  think  there  were  two  of  them  taken  at  the  De- 
partment. I  think  that  they  are  admissible  under 
the  question  of  recent  fabrication;  in  other  words. 
to  show  the  testimony  then  is  the  same  as  the  tes- 
timony now. 

Mr.  CamiDbell :  Well,  we  will  keep  Mr.  Callahan 
here  available  if  counsel  wants  to  question  him, 
and  we  can  call  him  to  the  stand.  The  witness  is 
here  available  and  can  be  asked  any  question. 

Mr.  Belli:  I  think  counsel  missed  the  point.  I 
would  like  to  introduce  his  former  testimony  before 
the  Department  to  show  that  there  is  nothing  pres- 
ently said  that  is  a  recent  fabrication,  that  it  is  the 
same  estimony  here  as  was  formerly  given. 

Mr.  Campbell:  I  don't  admit  that  is  the  fact, 
but  these  are  certainly  not  material  or  competent 
here. 

The  Court:  The  objection  is  sustained.  They 
may  be  marked  for  identification. 

Mr.  Belli:  May  we  renew  that,  Your  Honor,  if 
I  can  show  Your  Honor  a  case  on  that  theory  of 
recent  fabrication'?  I  would  like  to  have  it  intro- 
duced to  corroborate  his  testimony,  to  show  [373] 
that  it  was  the  same  as  the  statement  which  was 
given. 
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The  Court:  They  ma}'  ]x^  marked  for  identifica- 
tion, counsel. 

Mr.  Callahan:  May  I  be  excused  in  connection 
with  this  matter? 

The  Court:     Certainly. 

Mr.  Belli:  Let's  see.  How  many  have  we  got? 
Ha^e  we  got  the  statement?  This  is  one  of  Mr. 
Hughes '. 

Mr.  Campbell :  If  those  are  to  be  marked,  I  have 
the  original  here. 

Mr.  Belli:     Have  you  got  Mr.  Callahan's? 

(Thereupon  a  conversation  between  Mr. 
Campbell  and  Mr.  Belli  occurred  outside  the 
hearing  of  the  Reporter.) 

The  Court:  Mr.  Schaeft'er  advises  me  that  Mr. 
Callahan  has  to  leave  the  jurisdiction  to  go  to  Port- 
land. Now  both  of  you  gentlemen  are  advised  of 
that  fact?  It  is  agreeable  with  you  that  we  excuse 
him? 

Mr.  Campbell:     Yes,  Your  Honor. 

Mr.  Belli:     Yes,  Your  Honor. 

The  Court:     All  right. 

Mr.  Campbell:  Now,  I  have  here  the  original 
signed  statement  which  I  believe  certain  corrections 
were  made  in  from  place  to  place,  and  they  may 
be  marked  for  identification. 

The  Court:  So  ordered,  and  counsel  represent- 
ing the  defendant  may  renew  his  offer  at  a  later 
stage.  [374] 

Mr.  Belli:     All  right. 
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The  Court:  Defendant's  Exhibit  K  for  identifi- 
cation. 

(Signed  statement  referred  to  above  was 
thereupon  marked  Defendant's  Exhibit  K  for 
identification.) 

Mr.  Belli :  May  I  ask  through  the  Court,  if  there 
are  any  other  witnesses  present  that  we  have 
subpoenaed  just  generally? 

The  Court:     Yes,  sir. 

Mr.     Belli:    Are     there     any     other     witnesses 
sulDpoenaed  that  are  here  today  1 
(No  response.) 

Mr.  Belli:  Well,  I  presume  Your  Honor  will 
want  to  run  a  little  after  4 :00  today  ? 

The  Court:     Not  necessarily. 

Mr.  Belli:  Well,  we  might  start  with  Mr.  Wild 
tonight.  He  doesn't  know  he  is  going  on;  I  might 
take  him  by  surprise  and  i)ut  him  on  to  get  him 
started. 

Mr.  Campbell:  I  have  no  objection  to  a  recess, 
if  delaying  his  appearance  in  any  way  damages  his 
case. 

Mr.  Belli:    Let  him  go  on. 

The  Court:  May  I  ask  counsel  how  long  you 
anticipate  we  will  take? 

Mr.  Belli:    Yes,  shall  we  approach  the  bench? 

The  Court :  No.  How  many  additional  witnesses 
have  you? 

Mr.  Belli:  Well,  I  think  that  we  will  take  prob- 
ably [375]  another  court  day,  two  hours  in  the 
morning  and  two  hours  in  the  afternoon.  Not  more 
than  that. 


United  States  of  America  357 

Mr.  Campbell:  In  view  of  the  statement  of  de- 
fense offered  by  coimsel,  the  Government  will  have 
some  15  witnesses,  practically  all  of  whom  are  of 
a  formal  nature,  however,  to  i^roduce  records 
similar  to  the  records  produced  by  Maxferd's,  and 
those  two  witnesses  who  have  been  on  the  stand. 

The  Court:  So  you  anticipate  it  will  take  about 
a  day  in  rebuttal? 

Mr.  Belli:  I  will  be  willing,  if  there  are  any 
records  that  are  factual  records,  to  stipulate  to 
those.   We  might  have  them. 

The  Court:  Well,  you  would  say  Wednesday, 
and  then  the  case  might  go  to  the  jury  about 
Thursday  ? 

Mr.  Camijbell:     That  would  be  my  best  estimate. 

Mr.  Belli:  You  think  we  would  be  safe  in  say- 
ing that  we  will  conclude  them? 

The  Court:  I  think  under  the  circumstances  we 
might  adjourn  at  this  time. 

Mr.  Belli:  To  be  sure  on  Thursday,  we  can  put 
him  on  and  take  a  little  now,  Your  Honor,  if  we 
want  to. 

Mr.  Campbell:  I  would  suggest,  inasmuch  as  we 
are  going  over  until  Tuesday — it  is  difficult  to 
interrupt. 

The  Court:  Yes,  and  the  jurors  have  been  very 
jjatient — we  ran  late  yesterday  afternoon.  [376] 

Mr.  Belli :     All  right. 

The  Court:  Although  we  did  have  a  short  day 
today,  we  can't  hasten  the  trial  by  putting  Mr.  Wild 
on  for  a  few  minutes  today. 

Ladies  and  gentlemen  of  the  jury,  next  Monday 
is  allotted  to  law  and  motions — Mondays  are  ordi- 
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narily  allotted  as  law  and  motion  days  in  these 
courts;  we  will  therefore  take  up  the  further  trial 
of  this  case  next  Tuesday.  Not  Monday,  but  next 
Tuesday  at  10:00  o'clock.  I  again  admonish  you 
not  to  discuss  the  case  with  any  person,  nor  suffer 
any  person  to  converse  with  you  on  any  subject  of 
the  trial,  and  not  to  form  or  express  any  opinion 
thereon  until  the  case  is  finally  submitted  to  you 
for  decision. 

Are  there  any  ex  parte  matters,  Mr.  Schaeffer? 

The  Clerk:     Not  that  I  know  of. 

The  Court:  Are  there  any  witnesses  who  are 
now  in  attendance  whom  you  might  desire  to  ex- 
cuse? 

(No  response.) 

Mr.  Hughes:     May  I  be  excused? 

The  Court:  So  far  as  I  am  concerned,  Mr. 
Hughes.  The  Court  has  excused  you — unless  counsel 
desire  you  for  some  purpose. 

Mr.  Belli:    We  don't. 

The  Court:    Do  you  desire  him? 

Mr.  Belli:  No,  we  don't  need  him.  I  think  he 
would  be  in  San  Francisco  if  we  did.  [377] 

The  Court:  You  are  under  no  compulsion  on 
the  part  of  the  Court. 

Mr.  Campbell:  The  Government  has  excused 
him,  subject  to  anything  which  might  develop. 

The  Court:  That  is  a  matter  for  you  to  work 
out  with  Mr.  Hughes. 

Are  there  any  other  witnesses  outside  of  Mr. 
Hughes  now? 

(No  response.) 
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The  Court:  We  will  stand  adjourned  in  this  case 
until  next  Tuesday  at  10:00  o'clock. 

(Thereupon  an  adjournment  was  taken  in  the 
above-entitled  case  until  Tuesday,  August  17, 
1948,  at  10:00  o'clock  a.m.)   [378] 

Tuesday  Morning  Session,  August  17,  1948,  10:00 

The  Clerk :     United  States  v.  Wild,  on  trial. 
Mr.  Belli:     Ready. 
Mr.  Campbell:     Ready. 

The  Court:  The  jurors  are  present,  gentlemen — 
so  stipulated? 

Mr.  Campbell:     So  stipulated. 
Mr.  Belli:     Stipulated  for  the  defendant. 
Mr.  Belli :     May  I  proceed.  Your  Honor  % 
The  Court:    Yes. 

JOSEPH  SAMMUT 

called  as  a  witness  on  behalf  of  the  defendant, 
sworn. 

The  Clerk :  Q.  Will  you  state  your  name  to  the 
Court  and  jury? 

A.     Joseph  Sammut. 

Direct  Examination 

Mr.  Belli:  Q.  Bid  you  have  occasion  to  visit 
Mr.  Wild's  bookmaking  establishment  during  the 
years — you  don't  have  to  stand  up,  sir. 

A.  I  never  knew  the  man.  I  never  knew  who 
he  is.  I  never  met  the  man  in  all  my  life.  I  never 
seen  the  man  either  and  I  don't  even  know  him. 

Q.  You  don't  even  know  him  when  you  see  him 
here?  [379]  A.    No,  I  don't. 
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Q.  You  have  never  been  in  his  bookmaking  es- 
tablishment? A.     No,  sir. 

Q.  You  never  sent  anyone  to  his  bookmaking 
establishment?  A.     No,  sir. 

Q.  You  worked  in  a  booking  establishment  dur- 
ing those  years? 

A.     Yes,  I  had  a  place  of  my  own. 

Q.     Where?  A.     On  Sixth  Street. 

Q.  And  being  in  a  like  profession,  you  never 
heard  of  Julius  Wild? 

A.  Never,  no;  I  never  know  him  or  ever  see 
him. 

Q.  Certainly,  there  are  not  so  many  books  in 
San  Francisco  that  you  wouldn't  know  your  com- 
petitors? 

Mr.  Campbell:     Objected  to  as  argumentative. 

Mr.  Belli:    All  right. 

The  Court:    Objection  sustained. 

Mr.  Belli:  Q.  And  so  we  will  be  clear  about  it, 
did  you  have  any  niclaiame  that  was  used  during 
these  years  1941,  '42  and  '43  that  you  bet  under? 

A.     No,  sir. 

Q.    It  was  Sammut? 

A.  My  name  is  Joseph  Sammut,  J-o-s-e-p-h 
Sammut. 

Q.     And  that  is  all  you  know?  A.     Yes. 

Q.  You  don't  know  Mr.  Wild  or  anybody  con- 
nected with  Mr.  Wild,  or  never  bet  there,  or  sent 
anyone  over  there,  and  never  had  any  runners, 
although  you  worked  and  had  your  establishment 
all  those  years? 
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Mr.  Campbell:     Objected  to  as  argumentative. 
The  Court:     Sustained. 
Mr.  Belli:     That's  all. 
Mr.  Campbell:     No  questions. 

EMMA  MARIE  WILD 

called  as  a  witness   on  behalf   of  the   defendant, 
sworn. 

The  Clerk :  Q.  Will  you  state  your  name  to  the 
Court  and  jury^ 

A.     Emma  Marie  Wild. 

Direct  Examination 

Mr.  Belli:  Q.  Mrs.  Wild,  you  are  the  wife  of 
the  defendant  on  trial  here,  Julius  Wild,  is  that 
right '.^  A.     Yes. 

Q.    And  you  were  married  where  and  when? 

A.  In  1912  in  Salt  Lake  City,  Utah,  at  the 
Church  of  the  Madeline. 

Q.  After  you  were  married  there  you  went  to 
Texas,  did  you"?  A.     El  Paso,  Texas. 

Q.  And  there  was  a  little  nest  egg  or  sum  of 
money  built  up,  was  there,  before  the  marriage*? 

A.    Yes. 

Q.  And  that  was  built  up  between  Julius  work- 
ing and  yourself,  was  it? 

A.     Julius  and  myself  had  the  monies. 

Q.  Was  Julius  interested  in  the  horses  back  in 
1912?  A.    Well,  that  was  his  business. 

Q.     In  1912,  is  that  right?  A.     Yes. 

Q.  What  was  he  doing  there  ?  Was  he  connected 
with  the  track  or  what  ?  A.     Yes. 
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Q.  When  you  came  to  Texas,  did  you  buy  some 
property  in  Texas'?  A.     Yes. 

Q.  In  which  town,  and  I  want  you  to  be,  over 
the  years  here,  as  we  go  through  them,  just  as  de- 
tailed and  specific  as  you  can,  to  give  us  at  least 
some  pegs  on  which  we  may  hang  certain  of  these 
figures  to  build  your  assets,  whatever  they  are,  to 
the  present  time.  So,  I  ask  you  presently,  when  you 
W'cnt  to  Texas,  you  went  to  what  towai? 

A.     El  Paso,  Texas. 

Q.  Did  you  buy  some  property  in  El  Paso, 
Texas?  A.     Yes,  we  bought  a  little  home. 

Q.     Do  you  recall  the  address,  where  it  was? 

A.  It  was  out  on  Westminster — I  don't  recall 
the  address.   I  think  it  was  39  Westminster.  [382] 

Q.     You  lived  there  for  how  long,  Mrs.  Wild? 

A.     We  lived  there  for  not  quite  a  year. 

Q.     Did  you  have  any  other  property  in  El  Paso? 

A.  Well,  later  w^e  bought  another  home,  but  after 
we  left  our  home  there  we  were  in  the  apartment 
house  business.  We  had  thirty  apartments  and  I 
managed  those  for  five  or  six  years. 

Q.     Did  you  o\^^l  them  or  just  manage  them? 

A.     W^e  owned  the  lease  and  the  furnishings. 

Q.     Did  you  make  any  money  from  those? 

A.    Well,  yes. 

Q.  How  long  did  you  do  that,  over  how  many 
years?  A.     It  was  close  on  to  five  years. 

Mr.  Campbell:  I  am  going  to  object  to  this  line 
at  this  time  as  being  too  remote  to  the  years  in 
question. 
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Mr.  Belli:  All  right,  then  I  will  ask  the  next 
question  and  see  if  it  is  remote. 

Q.  When  you  came  to  San  Francisco,  how  much 
money  did  you  bring  with  you'^ 

Mr.  Campbell:    May  we  have  the  time,  please? 

Mr.  Belli:    Yes. 

Q.     When  did  you  come  to  San  Francisco? 

A.  It  was  in  '27  or  '26,  and  it  was  in  June — 
I  don't  know  the  exact  date. 

Q.     June  of  '26  or  '27? 

A.    Yes,  June  of  '26  or  '27.  [383] 

Q.     How  much  money  did  you  have  with  you? 

A.    Well, 

Mr.  Campbell:  Just  a  minute,  pardon  me — I 
object  to  that  question  as  too  remote. 

The  Court:     Objection  overruled. 

Mr.  Belli:  Q.  How  much  did  you  have,  Mrs. 
Wild? 

A.  I  had  close  to  $20,000  from  rentals  from  the 
home  for  a  period  of  that  time,  from  the  time  in 
1913  until  the  time  we  came  here. 

Q.  Now,  in  El  Paso,  did  you  bank  there  at  any 
place?  A.     City  National  Bank  in  El  Paso. 

Q.     City  National  Bank  in  El  Paso? 

A.    Yes,  sir. 

Q.  When  you  came  out  here  in  1927,  did  you 
bring  that  money  by  draft,  cashier's  check,  or  how? 

A.    In  cash. 

Q.     How  did  you  bring  it? 

A.  I  brought  it  in  cash  and  I  had  it  in  a  safe 
deposit  box. 
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Q.     In  the  safe  deposit  box  where? 

A.  Well,  some  of  it  in  the  safe  deposit  box  and 
I  had  to  keej)  a  certain  amount — I  kept  it  in  the 
home — a  certain  amount. 

Q.  Then  you  brought  that  out  here  in  cash  with 
you,  did  you?  A.     Yes,  I  did. 

Q.  And  when  you  brought  that  out  here  with 
you,  where  did  you  put  it  ?  [384] 

A.  In  the  beginning,  we  didn't  i^ut  it  anywhere, 
but  when  we  moved  to  Larkspur  I  had  a  safe  de- 
X)osit  box  in  Larks^jur  at  the  American  Trust, 

Q.  Is  there  only  one  American  Trust  Company 
in  Larkspur? 

A.  Yes,  and  as  a  matter  of  fact,  they  closed  that 
branch  just  before  we  moved  from  there. 

Q.  How  long  did  you  have  the  safe  deposit  box 
at  American  Trust  Company  in  Larkspur? 

A.  Well,  I  couldn't  say  offhand,  Mr.  Belli.  We 
came  over  there,  I  think,  about  eight  or  nine  years — 
something  like  that — maybe  not  that  long. 

Q.  Now,  with  reference  to  this  $20,000,  was  that 
yours  or  was  it  Julius's  or  was  it  yours  and 
Julius's? 

A.  Well,  it  was  mostly  from  the  rentals.  I  saved 
all,  all  what  I  made  from  the  apartment  and  Julius 
worked  and  we  lived  off  of  that  and  saved  even 
on  that. 

Q.  Did  you  have  that  as  late  as  what  year — 
could  you  tell  me?  A.    What,  sir? 

Q.     The  $20,000. 

A.    I  had  that  as  late  as  in  early  1941. 
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Q.    And  where  did  you  have  it  i 

A.  Well,  after  we  moved  from  Larkspur  I  had 
it — I  transferred  the  business  to  the  American 
Trust  in  San  Francisco. 

Q.     Which  branch  .^ 

A.     On  Grant  Avenue,  near  Market.  [385]. 

Q.     Grant  and  Market  branch  i 

A.     Yes,  sir,  that  is  near  Market. 

Q.  All  right.  Now^,  with  reference  to  this  twenty 
thousand,  did  you  give  that,  or  any  of  that  subse- 
quent to  1941,  to  Julius^ 

A.     No,  I  didn't  touch  that. 

Q.     What  happened  to  the  twenty  thousand? 

A.  I  gave  that — during  that  i^eriod  Mr.  Wild 
needed  monies  and  I  gave  most  of  it  to  Julius  dur- 
ing the  i)eriod  of  1941,  '42  and  '43. 

Q.  Why  did  he  need  money  during  that  period, 
do  you  know  of  your  own  knowledge? 

A.  Well,  Uke  always  during  the  past  years  he 
had  always  come  to  me  where  his  business  demanded 
it,  where  he  would  have  great  losses  and  I  would 
have  to  out  of  savings  and  what  have  I,  furnished 
him  the  wherewith. 

Q.  Was  he  drinking  during  those  years,  Mr. 
Wild,  '41,  '42  and  '43? 

A.  Well,  not  to  any  extent.  He  would  take  a 
drink  or  so.  He  would  drink,  yes. 

Q.  You  lived  with  him  contmuously  up  to  the 
present  time  as  husband  and  wife,  didn't  you? 

A.    Yes. 
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Q.  Was  there  any  period  of  time  when  the  two 
of  you  were  separated? 

A.     Yes,  for  a  while.  [386] 

Q.     What  year? 

The  Court:  What  possible  bearing  would  that 
have  on  the  controversy? 

Mr.  Belli :  It  would  indicate  any  derelictions  Mr. 
Wild  might  have  had  mentally  that  might  have  ac- 
counted for  his  losses  during  the  period,  rather 
severe  losses. 

The  Court:  The  defendant's  mental  derelictions 
are  not  at  issue  here. 

Mr.  Belli :  Your  Honor  recalls  what  went  on  be- 
fore the  trial. 

The  Court:  If  you  want  to  draw  any  inferences 
from  that,  I  am  sure  Mr.  Campbell  would  consent 
to  a  full  and  oj)en  disclosure  on  everything  that 
took  place  before  and  during  the  trial.  I  venture 
to  suggest  to  you  that  this  line  of  examination  has 
verj^  little  bearing,  if  any,  on  the  controversy. 

Mr.  Belli:  I  think  it  would  show  that  the  man's 
net  worth  at  the  beginning  of  the  period  and  end 
of  the  period  would  indicate  he  could  not  have  made 
the  money  the  Government  claims. 

The  Court:  I  particularly  directed  your  atten- 
tion to  the  matter  of  separation,  or  alleged  separa- 
tion, and  any  domestic  discord  that  may  have 
followed. 

Mr.  Belli:  Not  as  to  the  question  of  the  net 
worth  ? 

The   Court:     That  is  a  matter  that  still  bears 
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some  observations,  lout  thus  far  I  can  not  see  the 

relevancy  of  the  point.  [387] 

Mr.  Belli:     Of  which  question? 

The  Court:  The  question  of  the  net  worth  at 
this  juncture. 

Mr.  Belli :  For  the  purpose  of  the  record,  may  I 
take  exception  to  Your  Honor's  remark  and  ask 
Your  Honor  respectfully  to  instruct  the  jury  to  dis- 
regard them?  May  I  proceed,  Y^our  Honor? 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
counsel  has  requested  I  instruct  you  concerning 
your  possible  disregarding  of  the  matter  of  the  net 
worth.  At  a  proper  stage  in  this  case  I  will  instruct 
you  fully  with  respect  to  the  matter  of  delineation 
of  the  evidence  concerning  the  defendant's  income 
during  the  years  1941,  '42  and  '43.  I  again  reaf- 
firm what  I  have  already  annomiced  to  you,  that 
the  matter  of  the  net  worth  in  years  long  prior  to 
1941,  '42  and  '43  have  no  possible  relevancy  or  loear- 
ing  upon  the  activity  of  the  defendant  Julius  Wild 
during  the  years  in  question. 

Mr.  Belli:  May  I  also  take  exception  respect- 
fully to  those  remarks  to  the  jury  at  the  present 
time,  for  the  purpose  of  the  record? 

The  Court:    You  may  take  an  exception. 

Mr.  Belli:  I  shall  then  desist  from  any  questions 
of  any  marital  discord  and  go  into  the  question 
of  net  worth  and  bring  it  up  to  the  present  time. 

The  Court:  Unless,  counsel,  you  have  some  rea- 
son not  thus  far  disclosed  why  you  feel  that  such 
testimony  would  have  a  [388]  possible  bearing. 
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Mr.  Belli:  Well,  I  don't  want  to  prejudge  the 
rebuttal  of  the  Government,  but  if  it  becomes  neces- 
sary to  go  into  that  I  am  sure  Your  Honor — as 
Your  Honor  has  in  the  past,  will  give  me  all  the 
leeway  necessary  to  go  into  that. 

The  Court:  If  at  the  jjroper  time  you  can  indi- 
cate to  the  Court  the  relevancy  that  testimony  might 
have,  you  may  go  into  that. 

Mr.  Belli :  We  will  desist  presently  and  concUide 
with  the  net  worth. 

Q.  Coming  up  to  the  year  1941,  Mrs.  Wild,  I 
think  we  have  established  there  was  funds  and  cash 
of  some  $20,000.  Of  this  cash  how  much  was  left  in 
the  period  1941  to  1943? 

A.     Of  the  cash  in  the  bank? 

Q.    Yes. 

A.     $1994.92,  or  1992.94  at  the  end  of  1943. 

Q.     You  have  some  savings  books  indicating  that  ? 

A.     Yes. 

Q.  With  reference  to  savings  accounts,  at  the 
beginning  of  the  period,  that  is,  at  the  period  1941 
and  including  1943,  did  you  have  a  savings  accomit 
any  place?  A.     Yes. 

Q.  And  where  was  the  savings  account?  Give 
us  the  name  of  the  bank,  the  branch  and  everything 
else. 

A.  Well,  from  1941  it  was  the  Day  and  Night 
Branch  of  the  [389]  Bank  of  America  and  from 
early  1943  it  was  in  Redwood  City  at  the  Bank  of 
America  on  Broadway. 

Q.     Is  that  the  bank  that  you  mentioned  there 


United  States  of  America  369 

(Testimony  of  Emma  Marie  Wild.) 

was  $1992.94  that  was  left  at  the  end  of  the  period  ? 

A.     Yes,  I  am  quite  sure. 

Q.  And  again,  how  much  was  in  the  savings 
account  at  the  begimiing'^ 

A.     In  the  beginning  there  was  $3525. 

The  Court:     Q.     What  was  that  figure? 

A.     $3525  at  the  beginning. 

Mr.  Belli:  Q.  You  have  the  bank  books  on 
them?  A.     Yes,  but  I  didn't  bring  those. 

Mr.  Belli:     Well,  we  will  have  those. 

Q.  Now,  outside  of  this  one  lump  sum  of  cash 
that  you  had  brought  from  Texas — well,  we  will  let 
that  go  for  the  moment.  Outside  of  the  lump  of 
cash  did  you  and  Julius  have  any  other  cash  ? 

A.  Yes,  there  was  earnings  of  his  we  saved  to 
live  on. 

Q.  How  much  did  it  cost  you  a  month  to  live 
during  the  period  1941,  '42  and  '43  ? 

A.  WeU,  I  should  judge  close  to  $400,  between 
$350  and  $400. 

Q.     Where  did  that  money  come  from  I 

A.    Well,  out  of  stocks  and  savings. 

Q.  Now,  you  mentioned  some  stocks.  There  are 
stocks  in  Orphemn,  Universal  Totalisator  and  Cali- 
fornia Jockey  Club?  [390]  A.    Yes. 

Q.  There  are  no  other  stocks  than  that,  or  are 
there?  A.    No. 

Q.  Are  those  stocks  held  jointly  between  you  and 
Julius?  A.    Yes. 

Q.     In  both  your  names  ? 
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A.  Yes — outside  of  the  California  Jockey  Club — 
in  my  name. 

Q.  At  the  begimiing  of  the  j^eriod,  do  you  recall 
how  many  shares  you  had  in  the  Orpheum  Building  ? 

A.  At  the  beginning  of  the  period  it  was  around 
1577  shares.  [391] 

Q.     At  the  end  of  the  period? 

A.  At  the  end  of  the  period  it  was  3987,  or  some- 
thing— it  was  approximately  close  to  that. 

Mr.  Campbell:     Is  this  California  Jockey  Club  .^ 

Mr.  Belli:  This  is  just  the  Orpheum,  the  first 
block. 

The  Witness :     Yes,  the  Orpheum. 

Mr.  Belli:  Q.  You  know  the  figures;  you  have 
gone  over  them  with  Mr.  Bauer  on  my  account? 

A.     Yes. 

Q.  And  we  have  the  lum  sum  of  cash ;  No.  2,  the 
savings  account;  and  No.  3,  the  Orpheum  stock? 

A.     Yes. 

Q.     And  you  say  1577  shares  in  the  beginning? 

A.    Yes. 

Q.     That  was  1941?  A.     Yes. 

Q.  And  that  was  increased  to  3978  during  the 
period  1941  to  1943,  is  that  right?  A.     Yes. 

Q.  Now,  No.  4,  of  the  assets  on  the  second  l:)]ock 
of  stocks,  the  California  Jockey  Club,  how  many 
shares  did  you  have  at  the  beginning  or  before 
1941?  A.     Before  1941? 

Q.     Yes.  A.     Just  myself,  or ?  [392] 

Q.     Between  the  two  of  you. 

A.     Between  the  two  of  us? 
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Q.     Yes. 

A.  180  shares,  but  the  original — when  it  was 
bought  in  the  period  of  1934,  that  is,  when  the  Cali- 
fornia Jockey  Club  was  incorporated,  the  shares 
were  $100  a  share,  and  100  shares — that  would  be 
$10,000  that  Julius  paid  and  then  he  bought  10 
shares  from  Mr.  Benn  for  cash,  $60.  So  the  original 
cost  of  the  180,  of  which — well,  that  was  $10,600. 
That  was  in  1934  when  they  were  incorporated. 

Q.  Before  1941  you  had  f  100  a  share  and  there 
was  a  stock  dividend  that  gave  you  180'? 

A.  No,  110  shares  with  the  10  from  Mr.  Benn; 
but  there  was  70  shares  given  as  dividend  and  that 
was  held  in  escrow  for  a  period  of  years. 

Q.     But  that  was  all  before  1941  i 

A.  Before  1941  they  were  issued.  1  think  they 
were  issued  in — I  don't  remember,  it  may  have  been 
1937  or  in  that  whereabouts. 

Q.  Well,  we  will  get  that.  But  between  1941  and 
1943,  there  were,  as  I  understand,  10  shares  bought  % 

A.     Of  California  Jockey  Club  i 

Q.     Yes,  of  the  California  Jockey  Club. 

A.     No,  of  the  totalizator. 

Q.     None  of  the  California  Jockey  Club?  [393] 

A.    No. 

Q.  And  then,  of  the  totalizator — by  the  way, 
that  is  one  of  those  machines  that  they  use  at  the 
track?  A.    Yes. 

Q.  Did  you  have  any  of  that  before  the  period 
of  1941?  A.    No. 

Q.    Did  you  buy  that  after  1941^ 
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A.     Julius  did. 

Q.     What? 

A.     I'm  quite  sure  Julius  did. 

Q.     You  didn't  have  anything  before'^ 

A.    No. 

Q.     In  between  1941  and  1943  how  many  shares 
of  that  were  bought?  A.     There  were  only  10. 

Q.     Now,  the  6th  item,  the  home — how  much  did 
you  pay  for  the  home  ?  A.     $7500. 

Q.     When  did  you  buy  that? 

A.     In  1943  we  moved  in,  in  April. 

Q.    April,  1943?  A.     Yes,  April,  1943. 

Q.     That  was  the  full  price  of  the  home? 

A.     Yes. 

Q.    $7500?  A.     Yes.  [394] 

Q.     That  is  the  home  down  in  Redwood  City? 

A.     Yes,  that  is  the  home  down  in  Redwood. 

Q.  With  reference  to  Government  Bonds,  they 
were  not  issued  before  1941,  of  course? 

A.     No. 

Q.  So  you  bought  some  Cxoverinnent  Bonds,  did 
you,  between  1941  and  1943?  A.     Yes. 

Q.  Do  you  recall  how  much  they  amounted  to, 
or  how  much  they  were? 

A.  Well,  according  to  what  I  can  figure,  it  is 
around  4500,  but  I  think  there  was  more  that  was 
given  as  charities. 

Q.  What  do  you  mean,  given  as  charities? 
— Given  to  you  as  charities? 

A.  No,  not  to  me;  but  Mr.  Wild  gave.  I  think 
there  are  some  bonds  out,  and  I  couldn't  say. 
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Q.  You  mean  that  he  bought  and  gave  to 
charity  '^  A.     Yes. 

Q.  Well,  we  will  ask  him  about  that;  but  you 
bought  around  $4500,  is  that  correct.^ 

A.     Possibly,  yes,  1  couldn't  say  the  exact  figure. 

Q.  Do  you  yourself  know  about  the  Howard  and 
Waters  loans  i 

A.  Yes,  Julius  had  borrowed  olf  of  them  fre- 
quently. 

Q.  Do  you  know  how  much  the  Howard  loan 
was  and  how  much  the  Waters  loan  was  i  [395] 

Mr.  Campbell:  Just  a  minute,  that's  objected  to 
as  not  the  best  evidence.  The  Court,  and  heresay. 

The  Court:     Objection  sustained. 

Mr.  Belli:  We  will  ask  Mr.  Wild  on  that,  Your 
Honor. 

Q.  Now,  during  the  period  1941  to  1943,  did  you 
have  any  extraordinary  expenses,  or  extraordinary 
luxuries,  or  any  luxuries  of  any  kind^  Any  coats 
or  diamonds  1  A.     No,  I  lived  very  thrifty. 

C^.  You  lived  down  at  this  place  in  Redwood 
City  all  the  time'i^ 

A.     Well,  from  1943;  we  moved  down  in  1943. 

Q.  Hid  you  take  any  trips  or  any  vacations  with 
Julius  i  A.     No. 

Q.  When  he  would  go  down  to  Caliente  or  San 
Diego  on  those  week-end  trips  ^ou  did  not  go  with 
him'^ 

A.     Not  very  often.  Maybe  occasionally  I  did. 

Q.    Sometimes? 

A.  Sometimes,  yes,  but  not  every  time  he  went 
down. 
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Q.  All  right,  Mrs.  Wild,  first  let  me  ask  you: 
Did  you  have  anything  else  during  this  period  that 
was  given  to  you  or  that  you  got  from  your  hus- 
band or  from  anybody  in  the  world  during  the 
period  1941  to  1943  other  than  that  which  you  have 
told  me  ?  Did  you  have  any  other  safe  deposit  boxes 
or  did  you  have  any  other  savings  accounts  or  did 
you  have  any  other  jewelry  anyplace  in  the  world 
other  than  that  which  you  have  told  us  about  during 
the  period  1941  to  1943?  [396] 

A.  What  jewelry  I  had  was  before  that  time 
and  Julius  always  had  diamonds. 

Q.     Was  this  before  1943'? 

A.  Yes,  that  was  before  1943.  I  have  the  ring 
that  was  made  up  when  we  were  first  married. 

Q.  All  right,  but  you  got  none  during  this 
period?  A.     No. 

Mr.  Belli:    You  may  cross-examine.  [397] 
Cross-Examination 

Mr.  Campbell:  Q.  Now,  Mrs.  Wild,  do  I  under- 
stand your  testimony  that  as  of  December  31,  1940, 
or  January  1,  1941,  you  had  some  $20,000  in  cash? 

A.    Yes. 

Q.  And  that  cash  was  kept  either  in  your  home 
or  in  the  safe  deposit  box?  A.     Yes. 

Q.  Where  was  it  kept,  the  safe  deposit  box  or 
in  the  home?  A.    Most  of  it  in  the  home. 

Q.     How  much  of  it  in  the  home? 

A.     Oh,  I  should  judge  over  $10,000. 

Q.  And  the  balance  was  kept  in  the  safe  deposit 
box  ?  A.    Yes. 
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Q.     It  was  not  in  any  bank  account  an^^where? 

A.     Not  that,  no. 

Q.     And  in  what  form  did  you  have  it  ? 

A.     Well,  I  brought  it  out,  or 

Q.     I  mean  to  say,  was  it  in  currency? 

A.     In  currency. 

Q.     In  what  denominations  in  currency? 

A.     In  $1000  bills. 

Q.     You  had  20  one  thousand  dollar  bills'? 

A.     Outside  of  that? 

Q.     No,  you  had  20  one  thousand  dollars  Inlls? 

A.     No,  not  20  one  thousand  dollars  bills. 

Q.  How  many  one  thousand  dollar  bills  did  you 
have  ? 

A.  Well,  I  can't  tell  off-hand.  That  is  quite  a 
bit  of  time  ago. 

Q.  Was  it  as  much  as  half  the  money  that  was 
in  one  thousand  dollar  bills  .^ 

A.     Probably,  yes. 

Q.  So  you  had  at  least  10  one  thousand  dollar 
bills?  A.     Yes. 

Q.  Now,  when  did  you  cash  any  of  those  one 
thousand  dollar  bills? 

A.  I  didn't  cash  any  of  those  one  thousand  dol- 
lar bills.    That  was  a  nest  egg  I  held  onto. 

Q.     Do  you  still  have  it? 

A.  No,  I  don't;  but  Mr.  Weil  got  most  of  the 
money  during  that  period  of  time. 

Q.  Can  you  tell  us  any  time  you  gave  him  any 
one  thousand  dollar  bills?  A.     Oh,  yes,  sir. 

Q.    All  right,  what  dates? 
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A.     I  couldn't  say  the  dates,  sir. 

Q.     Did  you  give  liim  any  one  thousand  dollar 
bills  in  1941  ?  A.     I  don't  recall. 

Q.     Did  you  give  him  any  one  thousand  dollar 
bills  in  1942? 

A.     I  probably  have;  I  wouldn't  know. 

Q.     Have   you   any   definite   recollection   at   this 
time?  [399]  A.     No,  I  don't. 

Q.     Did  you  give  him  any  one  thousand  dollar 
bills  in  1943? 

A.  Yes,  I  think — Well,  I  don 't  recall  that  it  was 
early 

Q.     You  don't  know? 

A.  I  didn't  keep  track  of  it  or  keep  a  record 
of  it. 

Q.  You  are  aware  of  the  fact  that  banks  make 
a  record  when  a  $1000  bill  is  presented  ? 

A.  I  don't  know  where  Julius  cashed  it,  or  if 
he  did. 

Q.  I  was  just  going  to  ask  you;  do  you  know 
where  Julius  cashed  any  of  these  $1000  bills? 

A.     No,  I  don't. 

Q.  You  do  recall  definitely  that  part  of  this 
money  was  in  $1000  bills  that  you  gave  him? 

A.  Usually  in  $1000  bills,  $500  bills  and  $100 
bills. 

Q.  You  had  no  bills  smaller  in  denomination 
than  $100,  is  that  right?  A.     No. 

Q.  Incidentally,  Mrs.  Wild,  during  1941  and 
1942  you  and  Julius  w  ere  living  separate  and  apart, 
were  you  not,  is  that  right?  A.     Yes,  sir. 
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Q.  And  Julius,  as  a  matter  of  fact,  was  leaving 
you  for  your  support  $100  during  that  time, 
wasn't  he? 

A.  Not  regular — spasmodically.  In  1938  and 
1939  he  paid. 

Q.  Didn't  you  report  on  your  income  tax  returns 
for  1941  and  [400]  1942  that  you  received  that  sum? 

A.  Yes,  but  I  didn't  get  it  regular.  I  have  the 
copies,  and  as  a  matter  of  fact  I  think  it  is  on  1938 
where  is  was  agreed  that  he  give  me  $100  a  month, 
but  I  didn't  get  that  regular;  it  was  spasmodically. 

Q.  So,  in  filing  a  return  that  he  was  paying  you 
$100  a  month,  you  did  not  state  what  the  actual 
fact  was?  A.     Sir? 

Q.  When  you  filed  a  return  that  he  was  paying 
you  $100  a  month  during  the  period  of  the  separa- 
tion that  was  not  the  fact  that  you  were 

A.  As  a  matter  of  fact,  through  those  years  I 
was  giving  him  money.  It  was  just  otf  of  dividends. 

Q.  Yes,  but  you  reported,  however,  to  the  Gov- 
ernment that  he  was  paying  you  money? 

A.     In  1938  I  reported,  but  he  didn't  continue. 

Q.     Didn't  you  also  so  report  in  1941  and  1942? 

A.     I  haven't  that  in  mind — I  don't  remember. 

The  Court:  You  better  present  the  documents 
to  the  witness. 

Mr.  Campbell:     Yes,  I  am  going  to,  your  Honor. 

The  Witness:  I  have  a  copy,  but  I  don't  recall 
that. 

Mr.  Campbell:  Q.  Let  me  call  your  attention 
to  Government's  Exhibit  No.  4,  the  return  of  Emma 
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M.  Wild  for  1941.    That  is  your  return,  is  it  not, 

Mrs.  Wild? 

A.  Yes.  Well,  sir,  this  here  is  dividend  on  the 
stock.  [401] 

Q.     That  you  have  reported  there? 

A.     Yes,  that  is  dividend  on  the  stock. 

Q.  The  fact  that  it  is  the  sum  of  $1200  is  some- 
thing you  say  that  was  dividends? 

A.    Yes,  I  am  quite  sure. 

Q.  All  right,  I  will  show  3^ou  Government  Ex- 
hibit No.  5,  the  return  for  1942.  Is  your  testimony 
the  same  as  to  that? 

A.     Well,  in  1942  there  was  no  dividend. 

Q.     That  is  correct?  A.    Yes. 

Mr.  Belli:  Will  you  talk  a  little  louder,  Mrs. 
Wild? 

The  Witness :    Yes. 

Mr.  Campbell :  Q.  Does  that  refresh  your  recol- 
lection as  to  the  amomit  of  $1200  you  are  reporting 
there  that  you  received  from  Julius  Wild.^ 

A.  Well,  it  probably  was  not  all  from  him.  I 
probably  added  to  it. 

Q.  What  other  sources  of  income  did  you  have 
in  1942  ?  A.     No  other  income. 

Q.     No  other  income? 

A.     It  probably  was  what  he  gave  me. 

Q.  That  refers  to  the  money  he  gave  you  in 
1942? 

A.  It  must  be,  because  there  was  no  dividend 
in  1942. 

Q.    Do  you  recall,  Mrs.  Wild,  being  interviewed 
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by  Special  Agent  William  Burkett  on  December  1(3, 

1946?  [402]  A.     Yes. 

Q.    You  recognize  him  here  in  the  courtroom? 

A.     Yes,  I  do. 

Q.  Didn't  you  state  to  him  on  that  occasion, 
during  that  interview,  that  the  only  property  that 
you  had  as  of  January  1,  1941,  was  that  which  was 
reflected  in  the  bank  accounts  or  in  the  Jockey  Club 
or  Orpheum  stock? 

A.  No,  I  didn't  state  that.  He  asked  me  if  I 
had  a  safe  deposit  box  and  how  I  kept  my  money, 
and  I  didn't  specifically  tell  him. 

Q.     You  did  not  specifically  tell  him? 

A.     No,  I  didn't;  I  recall  that. 

Q.  Didn't  you  state  to  him  specifically  that  you 
had  no  money  in  cash  other  than  what  was  repre- 
sented in  the  bank  account  as  of  January  1,  1941? 

A.     I  don't  recall  that. 

Q.     You  don't  recall  making  any  such  statement? 

A.     No,  I  don't. 

Q.  Now,  Mrs.  Wild,  you  referred  to  a  savings 
account  which  you  had  in  1941  at  the  Day  and  Night 
Bank,  and  stated  that  you  had  some  $3525,  approxi- 
mately, there  at  the  beginning,  is  that  correct. 

A.    Yes. 

Q.  And  I  believe  you  stated  that  you  also  had 
a  savings  account  or  a  savings  account  in  your  name 
— pardon  me,  was  that  [403]  account  in  your  name 
that  I  have  referred  to? 

A.  That  was  in  my  name.  The  one  you  are 
referring  to? 
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Q.     In  the  Day  and  Night  Bank.  A.     Yes. 

Q.    Was  that  savings  account  No.  28603'? 

A.     I  couldn't  recall  that. 

Q.     You  couldn't  recall  that?  A.     No. 

Q.  But  if  I  mention  the  figure  to  you  of  $3537.25 
as  being  the  amount  on  January  1,  1941,  would  you 
say  that  is  correct?  A.     Yes,  that's  correct. 

Mr.  Belli :     How  much  was  that  ? 

Mr.  Campl)ell:    $3537.25. 

Q.  Was  there  also  another  savings  account  you 
know  of  being  numbered  220  in  the  amount  of 
1352.25?  A.    Where? 

Q.     At  the  Day  and  Night  Bank. 

A.     I  don't  recall  that. 

Q.    You  don't  recall  that? 

A.     I  don't  recall  that. 

Q.  I  believe  you  stated  as  of  December  31,  1943, 
there  was  a  savings  account  in  the  Redwood  City 
Branch  of  the  Bank  of  America.  A.    Yes. 

Q.    Would  that  be  account  No.  298?  [404] 

A.    Yes. 

Q.  You  mentioned  the  smn  of  $1992.  If  I  men- 
tioned the  sum  of  $1992.24,  would  that  be  correct? 

A.  That  would  be  close.  I  don't  know  what  the 
cents  were,  but  it  is  close,  yes. 

Q.  Did  you  know,  also,  about  a  commercial  ac- 
count in  the  name  of  Julius  at  the  American  Trust 
Company,  Civic  Center  Branch,  on  the  1st  of  Janu- 
ary, 1941? 

A.     I  knew  he  carried  his  account  there,  but  as 
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far  as  what  he  had  there,  I  coiildu't  give  you  any 

accomit  on  that. 

Q.  Do  you  recall  the  fact  that  as  of  December 
31,  1943,  there  was  a  commercial  account  in  the 
American  Trust  Company,  Civic  Center  Jiranch,  in 
the  name  of  Julius  and  Emma  Wild,  in  which 
there  was  deposited  on  that  day  $2108.82/ 

A.     Julius  and  Emma  Wild? 

Q.     Yes.  A.     I  don't  know  of  that. 

Q.     You  don't  know  of  that?  A.     No. 

Mr.  Belli:    How  much  was  the  amount? 

Mr.  Campbell:     $2108.82. 

Q.     Now,  you  refer  to  certain  United  States  sav- 
ings bonds  which  were  purchased  during  the  period. 
You    gave    a    sum,    I    believe,    of    approximately 
$4,500. 

A.  Not  quite  $4500,  and  what  Julius  has  bought 
other  than  that  [405]  I  wouldn't  know,  if  there  are 
others  outside  of  that.  I  know  that  he  bought  two 
for  charity,  for  Monsignor  Collins,  and  Bishop 
8huler. 

Q.  You  had  no  savings  bonds  in  1941,  there 
having  being  none  issued? 

A.     No,  none  were  issued. 

Q.  If  I  stated  as  of  December  31,  1943,  you  and 
Julius  had  uncanceled  or  unredeemed  bonds  of  a 
total  purchase  price  of  $4012.50,  does  that  refresh 
your  recollection? 

A.     I  can  recall  one  that  I  cashed  in. 

Q.  But  taking  into  consideration  bonds  which 
may  have  been  cashed,  did  you  as  of  December  31, 
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1943,  still  have  on  hand  bonds  which  cost  $4012.50? 

A.    Yes. 

Q.     That  would  be   correct? 

A.    Yes,  I  think  so. 

Q.  Now,  I  believe  you  said  you  and  Julius  iiad 
purchased  some  shares  in  the  Jockey  Club,  but 
your  entire  investment  was  made  prior  to  January 
1,  1941,  was  it  notl 

A.  Oh,  yes,  that  was  made  during  the  period 
before   1934 — see? 

Q.     When  the  club  was  being  built? 

A.    Yes,  when  the  club  was  being  built  in  1934. 

Q.  You  did  not  either  dispose  of  any  shares  you 
might  have  had  or  purchase  any  more  shares  dur- 
ing the  period  1941,  '42  and  '43?  [406] 

A.  Well,  I  didn't;  but  Julius  bought  ten  shares 
from  Eddie  Benn. 

Q.     In  what  year  did  he  buy  that? 

A.     I  don't  know  just  what  year. 

Q.  Was  it  during  this  period  of  1941,  1942  or 
1943?  A.     No,  it  was  not  during  that  period. 

Q.  No,  I  was  asking  you  if  you  purchased  any 
more  during  that  period. 

A.     No,  not  during  that  period. 

Q.     Or  did  you  dispose  of  any?  A.     No. 

Q.  So,  your  investment  in  the  Jockey  Club  re- 
mained the  same  throughout  the  period  of  time? 

A.     Yes,   since  1934. 

Q.    And  it  was  approximately  $10,600? 

A.    Yes,  that  was  the  original  price. 

Q.  You  would  state,  however,  that  you  had  in- 
creased your  holdings  in  the  Orpheum  Building 
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Company  during  the  period  here  in  question,  would 

you  I  Is  that  correct  ?  A.     Yes,  sir. 

Q.  I  believe  you  stated  that  prior  to  January 
1,  1940,  you  had  a  certain  number  of  those  shares? 

A.     Yes,  sir. 

Q.     Was  that  1400  shares? 

A.  Fourteen,  or  about  that,  or  le5 — soinethmg 
around  there.  [407] 

Q.     Do   you   recall   how   umch  ^ 

A.     I  think  1577  shares,  I  think  it  is. 

Q.  Wasn't  the  exact  amount  $1400,  represented 
by  certificate  No.  232  issued  on  September  3,  1940? 
Would  that  be  right? 

A.     Probably  that's  correct. 

Q.  And  wasn't  your  investment  approximately 
$3850  in  that  first  acquisition? 

A.     I  wouldn't  know;  Julius  bought  that. 

Q.    You  don't  know  that? 

A.     No,  I  don't  know  that. 

Q.     Now,  during  the  period  1941 — 

Mr.  Belli:  May  I  interrupt  here?  I  wonder  if 
we  could  stipulate  on  the  average  cost  of  these 
shares?  The  Orpheum,  $3.25,  would  that  bo  about 
light? 

Mr.  Campbell:  Well,  Mr.  Belli,  I  have  the  low 
figure  for  each  of  the  acquisition  days,  and  we  are 
willing  to  accept  that  if  you  are  willing  to  stipulate 
that.  W(>  have  secured  the  high  and  low,  and  we 
have  a  witness  from  the  brokerage  house  ready  to 
testify  to  that. 

Can  it  be  stipulated,  then,  that  the  following 
shares  were  acquired  on  the  dates  and  at  the  low 
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figure  for  tliat  day  wliich  I  will  state  in  each  ease. 

Mv.  T^elli:  These  are  checked  from  the  registrar 
of  the  stock? 

Mr.  Campbell:  That's  right,  we  have  check<'d 
with  the  [408]  registrar  and  ^Ye  hav(^  checked  with 
tlic  ])i'okerage  house. 

:\Ir.  Belli:    All  right. 

Mr.  Campbell:  On  March  10,  1941,  there  is  a 
c(^]'tificate  No.  918,  for  100  shares,  low  for  that  day 
being  $3.25  i)er  share,  or  $325. 

On  August  30,  1941,  by  certificate  989,  418  shares; 
low  figure  for  that  day  being  $3.25,  for  a  total  of 
$1358.50. 

September  19,  1941,  certificate  No.  994,  for  606 
shares,  low  for  that  day  being  2.5  per  share,  or  $1515. 

On  September  24,  1941,  certificate  No.  997,  for 
275  shares,  the  low  for  that  day  being  $2.75,  for  a 
total  of  $756.25. 

On  October  3,  1941,  certificate  No.  998,  for  100 
shares,  the  low  for  that  day  being  3.375  per  share, 
or  a  total  of  $337.50. 

On  October  15,  1941,  certificate  1002  for  113 
shares,  the  low  for  the  day  being  $3,375,  or  a  total 
of  $381.38. 

On  December  10,  1941,  certificate  1030  for  118 
shares,  the  Ioav  being  $3.5,  for  a  total  of  $2513. 

On  May  28,  1943,  certificate  1251,  50  shares,  the 
low  for  the  day  being  $4,  or  a  total  of  $200. 

On  June  1,  1943,  certificate  1256,  200  shares,  the 
low  for  the  day  being  $4,  or  a  total  of  $800. 

Mr.  Belli:    Low  being  how  much? 
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Mv.  Campbell:  $4  even.  The  high  was  $4.3750, 
but  [409]  we  adopted  the  low. 

On  July  21,  1943,  certificate  1285  for  212  shares, 
low  for  the  day  being  $4  even,  or  $848. 

On  August  12,  1943,  certificate  192,  for  1000 
shares,  low  for  the  day  being  $4.5,  or  $4500. 

On  November  23,  1943,  certificate  1311,  for  186 
shares,  the  low  for  the  day  being  $4,875,  or  a  total 
of  $906.75. 

\y\]]  it  be  sti])ulated  that  those  shares  were  pur- 
cliascd  oil  those  days  and  for  those  amounts'? 

Mr.  l>('11i:     They  add  u])  to  how  much.  Counsel? 

Mr.  Cani])bell :  I  am  just  about  to  give  that.  The 
('(^rtificntc  which  I  have  read  as  being  purchased  in 
1941,  1942  and  1943  add  up  to  $14,441.38,  there 
liaviiig  i)e{Mi  on  hand,  purchased  in  1940,  232  at 
$3850,  so  that  the  total  shares  represented  a  cost 
of  $18,291.38,  figuring  at  the  low  of  each  day  of  ac- 
quisition. 

Mr.  Belli :  Your  two  totals  are  the  total  at  the 
Ix'ginning  of  the  ])eriod  ]j1us  the  total  at  the  end 
of  the  period,  which  is  eighteen  and  what? 

Mr.  Campbell :    $18,291.38. 

Mr.  Belli:  That  includes  what  he  had  before  the 
]Deriod  ? 

Mr.  Campbell:  That  includes  $3850  before  the. 
period  and  $14,441.38  during  the  period. 

Mr.  Belli:     We  will  stipulate  to  that. 

Mr.  Campbell :     So  stipulated.  [410] 

Q.  You  stated  during  this  period,  Mrs.  Wild, 
that  you  and  Mr.  Wild  purchased  some  10  shares 
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of  totalizator  stock.  Can  you  state  how  much  was 
paid  pei^  share  for  that? 

A.  Well,  the  price  was  $100,  but  I  don't  know 
what  the  transaction  on  that  was,  how  it  was  i^aid 
out,  or  whether  there  was  money  in  on  them,  or 
maybe  a  debt  owing  him — T  don't  know. 

0.     The  price  was  $100  a  share?        A.     Yes. 

Q.     Or  $1000  for  the  10  shares,  is  that  ri2:ht? 

A.     Yes. 

Q.  During  the  period  in  question  here  you  also 
jvouired  a  new  automobile,  did  you  not? 

A.     Yes. 

O.     What  make  of  automobile  was  that? 

A.     A  Bodge. 

Q.  I)o  you  recall  the  purchase  price  of  that 
Dodge  ? 

A.  I  think  it  was  about  $1200  and  something, 
and  I  paid  it  off. 

0.  Would  it  refresh  your  recollection  that  the 
new  Dodge  was  purchased  on  February  21,  1941, 
nnrl  the  price  was  $1445.76?  Does  that  figure  re- 
frosh  your  recollection? 

A.     I  have  it  at  $1200  and  something. 

O.  You  were,  as  a  matter  of  fact,  given  a  trade- 
in  allowance  of  $365.12  on  an  old  Dodge  you  had 
pTior  to  1941?  [411] 

A.     It  Avas  an  old  Studebaker. 

Q.     Well,  an  old  car. 

A.     Yes,  that  was  the  turn-in  price. 

Q.  You  had  also  a  Pontiac  car  during  the  pe- 
xiod?  A.     Not  me. 
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Q.     Mr.  Wild  had? 

A.  I  don't  remember  whether  he  acquired  that 
during-  the  period  or  not. 

Q.     You  recall  he  had  a  Pontiac? 

A.  He  had  a  Pontiac,  but  I  don't  know  whether 
it  was  in  1941  or  1942. 

Q.  Do  3^ou  recall  the  fact  that  a  residence  was 
purchased  in  19431  A.     In  April. 

Q.     At  Redwood  City,  I  believe? 

A.     Yes,  sir. 

Q.     For  7500?  A.    Yes. 

Q.     And  that  was  paid  in  cash?  A.     Yes. 

Q.  And  you  paid  the  full  amount  of  the  pur- 
chase price? 

A.     Yes,  but  between  the  two  of  us,  yes  sir. 

Q.  You  recall,  also,  during  this  period,  that  Jul- 
ius acquired  a  rather  expensive  diamond  ring  in 
some  transaction  which  he  had?  [412] 

A.     I  wouldn't  know  about  that. 

Q.     You  wouldn  't  know  about  that  ?  A.     No. 

Q.  And  I  believe  you  stated  that  your  living 
costs  during  this  period  of  time  were  fairly  nomi- 
nal ;  you  had  estimated  them  at  $350  to  $400  a 
month,  is  that  right?  A.     Yes. 

Q.     And  that  was  throughout  this  period? 

A.     How? 

Q.     $350  to  $400  a  month? 

A.     Yes,  that  is  for  the  both  of  us,  possibly. 

Mr.  Campbell:   That  is  all. 

Mr.  Belli:     That's  all,  thank  you,  Mrs.  Wild. 
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Your  Honor,  may  we  have  the  recess  at  this 
time? 

The  Court:  We  will  take  the  morning  recess  at 
this  time,  ladies  and  gentlemen.  I  again  admonish 
yon  not  to  discuss  this  case  among  yourselves  noi- 
suffer  or  permit  anyone  to  converse  with  you  on  any 
subject  in  connection  with  the  trial,  nor  form  or 
ex]n'ess  any  opinion  thereon  until  the  matter  is 
finally  submitted  to  you. 
(Recess.)   [413] 

JULIUS    WILD, 

called  as  a  witness  in  his  own  behalf,  sworn. 

The  Clerk :  Q,  Will  you  state  your  full  name  to 
thr^  Jury?  A.     Julius  Wild. 

The  Clerk:     Thank  you. 

Direct  Examination 

Mr.  Belli :  Q.  Julius,  you  are  the  defendant  in 
this  suit,  are  you?  A.     Yes,  sir. 

Q.     Living  presently  in  Redwood  City? 

A.     Yes,  sir. 

Q.  And  your  wife  preceded  you  to  the  stand 
heT(\  is  that  correct?  A.     Yes,  sir. 

Q.  With  reference  to  your  activities  in  the  horse 
3*aeing  business,  have  you  been  engaged  in  that  all 
your  life?  A.     49  years. 

Q.  And  when  you  lived  in  Texas,  just  before 
coming'  here — and  you  will  be  brief  on  this — what 
work  were  you  doing  there?  A.     In  Texas? 

Q.     Yes. 
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A.  Well,  I  was  messenger  boy  at  the  race  track, 
I  was  a  bartender,  and  I  also  run  and  managed  the 
Knickerbocker  Bowling  Club  and — well,  I  was  in 
charge — everything — and  I  had  charge  of  the  Sol- 
diers Club  during  the  war,  two  years,  and  on  Armis- 
tice [414]  Day  I  quit.  They  wanted  me  to  go  and 
get  some — one  of  these  young  fellows — 

Mr.  Belli:    Well,  let's  skip  that. 

The  Witness:  They  wanted  me  to  go  to  New 
Ydi'k  to  ixo  overseas  and  meet  Mr.  Fosdick — 

Mr.  Belli:  Wait  just  a  minute.  Throughout  your 
testimony  rememl)er  the  horse  that  was  named  after 
}'oii,  and  just  answer  the  questions  and  we  Avill  get 
alonu'  faster  here. 

When  you  were  making  book,  as  the  expression 
a-oes  when  you  Avere  in  Texas,  where  were  you 
there?  A.     At  the  racetrack,  yes. 

Q.     Where?  A.     In  Juarez. 

Q.     Was  it  legal  in  Texas? 

A.     That  was  in  Mexico. 

O.  Wlien  you  came  out  to  California — who  had 
t]i(  management  of  the  family  funds,  you  or  your 
wife  or  both  of  you  ?  A.     My  wife  at  all  times. 

Q.  Do  you  know  what  money  she  came  out  here 
with? 

A.  She  was  pretty  well  heeled.  I  did  not  know 
the  exact  amount  of  it.  We  had  a  joint  account.  T 
never  drew  a  check — never  drew  a  dollar  of  Mrs. 
Wild's  account  in  my  life. 

Q.  By  the  way,  how  long  have  you  known  Mr. 
Krakauer? 
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A.  Mr.  Krakauer — I  met  him  when  I  was  tend- 
ing- bar.  I  used  to  wait  on  him  and  his  brother  when 
I  was  a  bartender,  right  [415]  across  the  street 
from   him. 

Q.     Where  was  thisf 

A.  In  El  Paso.  They  had  a  big  hardware  store, 
the  biggest  in  the  city  over  there. 

Q.  And  then  did  Mr.  Krakauer  come  to  Cali- 
fornia with  you? 

A.     No,  I  think  I  came  before  he  did. 

Q.  When  you  got  out  here,  did  you  go  into  the 
booking  business  right  away? 

A.  I  did  not.  I  was  a  clerk  in  a  bookie  at  the 
Oi'may  Clu1)  at  1164  Market  Street. 

Q.  How  long  were  you  clerk  before  you  got  your 
own  book? 

A.  I  was  clerk  about  two  years,  I  would  say 
a])(>ut  two  years. 

Q.  When  did  you  take  over  this  businss  at  the 
bascuieut  of  the  Orpheum  Building? 

A.  At  the  Orpheum  Building  after  Jim  Bailey 
left  it,  he  turned  it  over  to  me. 

Q.  Before  you  went  into  the  Orpheum  Building 
were  you  some  place  else  making  book? 

A.  A^es,  I  would  go  to  Los  Angeles  when  the 
races  was  there  at  the  old  Santa  Anita  racetrack. 
I  used  to  book  out  on  the  lawn,  when  it  was  legal. 

Q.  What  date  was  it,  so  w^e  can  fix  it,  that  you 
started  in  in  the  Orpheum  Building? 

A.     I  couldn't  even  tell  you  what  year. 

Q.     About  when?  [416] 
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A.  I  would  sa}^  maybe  around  1935,  I  was  in 
there  off  and  on. 

Q.     About  1935  you  started,  is  that  right? 

A.     Around  1935. 

Q.     That  went  on  until  about  what  year? 

A.     That  went  to  the  end  of  September  1944. 

Q.  After  Mr.  Krakauer  left,  was  there  very 
much  business,  or  can  you  tell  us  how  much  busi- 
ness there  was? 

.A.  Well,  after  Mr.  Krakauer  left  there — before 
he  left  he  did  not  have  the  room,  I  guess  you  would 
call  it.  The  heat  was  on.  Everybody  just  booked 
({Tii^'tly,  not  with  an  open  room.  We  had  an  office 
■ — Avliich  T  did — and  the  elevator  would  ring  for  me 
and  the,y  would  meet  me  at  the  desk. 

Q.  When  was  the  occasion  that  you  would  call  it, 
that  the  heat  was  on,  what  year  was  that? 

A.     That  was  the  early  part  of  1943. 

Q.  Early  in  1943?  The  heat  then  stayed  on,  as 
T  understand  it?  A.     Oh,  yes. 

Q.  Now,  let's  go  back  to  the  beginning.  We  have 
gone  to  the  end  there.  I  will  ask  you  one  further 
question  with  reference  to  the  end  of  the  period, 
and  we  will  go  back  to  the  beginning  and  get  the 
details. 

What  were  the  circumstances  of  the  termination 
of  the  employment  of  Mr.  Krakauer?  Is  that  too 
formal  a  question  for  you  ?  Do  you  understand  what 
I  mean?  A.    No,  I  know  what  you  mean. 

Q.     Tell  us  how  Mr.  Krakauer  left  there. 

A.     Well,  it  was  in  September  of  1943  and  we 
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^ve^e  playing-  pinochle,  the  boys  and  I,  which  I 
always  did  during  business — there  was  no  business, 
only  the  telephone  rang,  and  some  of  the  boys  sit- 
ting at  the  desk  answered,  and  we  had  our  lunch — 
I  furnished  the  lunch.  So  Mr.  Krakauer  w^as  at- 
tending to  the  business  and  I  had  Jack  Snell  work- 
ing there  at  the  desk. 

Q.     Who?  A.     Jack  Snell. 

Q.     Go  ahead. 

A.  And  Mr.  Krakauer — we  carried  some  money 
from  day  to  day,  and  there  was  no  bookkeeping. 
Til  ere  was  no  cause  to  keep  books,  as  we  just  went 
from  day  to  day. 

T  gave  the  boys  half  salary  if  I  would  lose,  and 
full  salary  if  I  made  money,  which  you  can  not 
make  any  money  that  way. 

Tn  any  event,  that  night  he  said,  *'We  got  $600 
over  there,  Jules," — which  was  the  last  day  of  the 
Aveek.  Ordinarily  we  start  with  about  $200,  and 
that  was  about  all — the  whole  week's  accumulation. 
Tt  might  have  been  Friday.  Anyway,  T  said — one 
til  in  a,-,  he  would  give  me  a  little  slip  and  that  was 
the  money  and  he  would  go  to  put  it  in  some  book 
or  something,  but — T  don't  know  what  made  me  do 
it.  but  T  went  over  and  counted  it,  and  T  said, 
^'Why,  you  kind  of  gave  me  a  short  count."  In 
other  words,  there  was  $800  over. 

Q.     Therc^  was  $800  over?  [418] 

A.  In  other  words,  there  was  $200  difference. 
He  reported  this  to  me,  and  there  w^as  $800  over. 

So  he  counted,  and  he  counted  $800,  and  he  said, 
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''xVin't  a  fellow  liable  to  make  a  mistake?" 

I  said,  ^'Not  exactly,  the  man  that  you  are,  you 
are  not  making  no  $200  mistake,"  and  I  said,  "This 
ain't  the  first  time,"  I  said,  "I  found  that  out.  T 
am  not  as  dumb  as  you  try  to  make  me  believe," 
and  I  said,  "From  now  on  you  and  I  are  through. 
You  can  keep  your  keys,  and  you  can  take  every- 
thing that  you  got  out,  when  you  get  good  and  ready. 
You  can  come  here  when  business  is  over,  but  you 
are  not  working  for  me  any  more."  [419] 

He  said,  "I  will  get  even  with  you,"  and  that  was 
the  end  of  that,  and  he  pointed  his  finger  at  me. 

Q.     This  was  what  day? 

A.  This  was  in  September,  1943.  I  don't  know 
the  exact  date. 

Q.     Tn  September,  1943,  is  that  right? 

A.     Yes. 

Q.  And  he  left  there  after  that.  Did  he  come 
back? 

A.  If  he  came  back — he  had  the  key,  but  he  did 
not  get  any  more  salary. 

Q.  Did  you  see  him  in  and  around  the  place 
after  that?  A.     I  saw  him  on  the  street. 

Q.     Were  you  friendly  after  that? 

A.  T  had  no  hard  feelings,  only  I  did  not  want 
him  to  work  for  me  anymore.  That  was  the  only 
time  T  was  able  to  say  that,  because  I  was  in  his 
debt  all  the  time  he  worked  for  me. 

Q.  Had  you  noticed  any  shortages  around  there, 
during  the  period  that  he  was  with  you  before,  and 
explain  what  they  were. 
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A.  It  happened  so  often,  it  was  pitiful.  I  used  to 
go  there  after  he  went  home  at  night,  and  find  them 
shortages.  I  would  work  until  six  o'clock  in  the 
morning,  and  I  Avould  get  noplace.  I  would  count 
the  other  boys'  business,  and  I  would  count  his 
business,  and  he  would  have  $400,  and  the  other 
boys  had  $600  in  there.  In  other  words,  the  other 
boys  done  3  to  2  the  work  that  he  done — 2/3  more 
than  ]ie  done.   [420] 

Q.  You  speak  of  the  shortage.  This  was  an 
overage  of  $200.  this  last  incident  ? 

A.  I  know.  It  was  not  an  overage,  this  last  in- 
cident. It  was  an  overage  on  him  reporting  $600. 
His  card  showed  $600  and  my  money  was  $800. 

Q.     Would  that  be  a  loss  for  you? 

A.  If  I  had  let  it  go,  he  would  have  got  the 
other  $200. 

Q.  All  right,  with  reference  to  the  way  any 
books  were  kept  in  there,  these  cards  that  have  been 
introduced  in  evidence  here,  so  the  ladies  and  gen- 
tlemen of  the  jury  mil  understand  it,  how  would 
it  run  or  how  was  it  run? 

A.     My  bookkeeping? 

Q.     Yes. 

A.  When  Mr.  Krakauer  put  his  card  system 
in — 

Q.     You  refer  to  Exhibits  7,  8,  and  9 — 

A.  Yes,  when  Mr.  Krakauer  came  to  work  for 
me,  w^e  had  a  system.  Bob  and  I,  and  I  was  the — 

O.     Bv  Bob  you  mean  who? 

A.     Bob  Hughes,  and  Clarence  Collard. 
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Mr.  Caiiipl^ell :  I  suggest  that  the  answers  will 
he  confined  to  the  question,  your  Honor. 

Mr.  Belli:     Will  you  continued? 

Mr.  Camjjbell:    May  I  have  the  time  and  place? 

Mr.  Belli:  Q.  What  was  it,  what  bookkeeping 
sj^stem  ? 

A.  The  bookkeeping  system  was — well,  I  guess 
about  six  or  [421]  seven  or  eight  months  after  ho 
was  there — or  I  would  say  six  months — 

Q.     He  went  there  when? 

A.  When  I  came  back  from  Winnipeg,  he  was 
there. 

Q.     What  year  was  it?  A.     1936. 

Q.  All  right,  then  he  put  in  this  card  system 
himself  in  1936,  is  that  correct? 

A.     He  showed  me,  it  was  improvement. 

Q.     What  did  you  do? 

A.  Well  I  said,  ''If  you  can  find  any  improve- 
ments, Julius,  you  go  to  it." 

Q.     His  name  was  Julius  too?  A.     Yes. 

Q.  You  ])ut  in  your  system  of  bookkeeping  that 
was  down  there,  after  he  installed  his  cards  here? 

A.  He  had  two  or  three  other  books  full  that 
he  kept. 

Q.     All  right,  did  you  keep  any  books  ? 

A..  I  had  my  little  book  over  there  in  my  desk. 
I  always  had. 

Q.     What  book  was  that? 

A.  Well  it  was  a  kind  of — it  was  what  you  call 
a  ledger,  it  was  six  by  eight,  it  was  a  black  book — 
you  can  call  it  that  if  you  want  to.  Burkett  got 
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a  copy  of  one  of  them  and  I  could  not  exactly  tell 
you  al)ont  it,  but  to  my  knowledge  it  was  a  black 
book.  [422] 

Mr.  Belli:  May  T  make  a  request  for  any  books 
or  1  editors,  the  GoA^ernment  has  that  were  taken 
from  Mr.  AYild — ledgers,  sheets,  or  cards,  or  any- 
thing like  that? 

(Off  record  discussion  between  counsel.) 

Mr.  Campbell :  The  record  will  show  that  there 
has  been  j)roduced  here  a  tan  covered  book — a 
bound  book,  and  it  is  represented  to  me  that  that 
is  the  only  record  in  the  possession  of  the  Govern- 
ment. 

Mr.  Belli:  You  don't  have  any  scratch  sheets 
or  anything  like  that? 

Mr.  Campbell :  This  is  the  only  record. 

Mr.  Belli:  That  is  the  only  record,  document, 
scratch  sheet,  or  anything  else — or  writing — from 
the  place  ? 

Mr.  Campbell:  That  book  is  the  only  thing  we 
have  possession  of. 

Mr.  Belli:  Q.  Julius,  do  you  know  what  this 
is?  Have  you  seen  that?  I  show  you  a  book,  buif- 
colored. 

A.  Yes,  this  is  Bob  Callahan's  book.  He  would 
have  to  check  the  record.  I  had  a  copy  of  this  l^ook. 
They  are  3  for  $1.00.  They  were  this  color  or  black, 
mid  T  ke|)t  one  of  these,  and  these  books  were  in 
my  ])rivate  desk — unless  I  went  to  Caliente,  or 
somc^thing,  to  put  in  anything  else  that  I  did  there, 
lost  or  gained,  and  I  would  bring  it  back. 
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Q.  When  was  the  last  time  you  saw  this  book, 
and  by  this  book  I  refer  to  the  next  exhibit  I  will 
oft'or  in  evidence?   [423] 

A.     The  last  time  I  saw  that  book? 

Q.     Yes. 

A.  The  last  time  I  saw  that  book  that  you  have 
was   at   Mt.   Burkett's   office. 

Q.  Before  that,  when  w^as  the  last  time  you  saw 
it  in  or  about  your  premises  or  with  any  of  your 
employees?  A.     That  book? 

Q.     Yes. 

A.  Well,  after  the  heat  was  on  there  was  no 
salary  stufP  and  there  was  no  need  for  Mr.  Calla- 
han keeping'  the  book.  I  just  got  a  copy  of  that 
book,  my  other  book.  That  is  just  a  sample  of  my 
book. 

Q.  This  book  indicates  the  salaries  paid  and  the 
Social  Securit}^? 

A.     That's  right,  that  is  for  Social  Security. 

Q.  You  paid  regular  Social  Security,  did  you, 
on  all  of  the  employees?  A.     Yes. 

Mr.  Belli:  Defendant's  Exhibit  next  in  order, 
into  evidence,  if  your  Honor  please. 

The  Court:     It  may  be  marked  in  evidence. 

(Thereupon  the  above  mentioned  book  was 
received  in  evidence  and  marked  as  Defendant 
Exhibit  L.) 

Mr.  Belli:  Q.  This  other  book  that  you  kept, 
that  you  referred  to,  a  black  book  or  whatever  it 
^vas,  could  you  tell  [424]  the  ladies  and  gentlemen 
of  the  jury  a  little  bit  more  about  it — the  necessitv 
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of  it,  \\o\\  it  was  kept?  Give  us  a  little  bit  on  tliat. 

]^.Ir.  Campbell:  I  object  to  the  question  in  that 
form,  "the  necessity  of  it",  he  can  describe  the 
hook  but  I  think  the  foundation  should  be  laid  as  to 
the  time  the  record  refers  to.  The  question  is  gen- 
eral, and  also  calls  for  an  exposition. 

The  Court:  You  should  reframe  the  question, 
counsel. 

Mr.  Belli:     I  will. 

Q.  You  kept  this  book  that  has  been  referred 
to  here  as  a  "black  book",  did  you? 

A.     Yes,  sir. 

Q.     You  kept  it  yourself  A.    Yes,  sir. 

Q.     In  your  own  handwriting  ?  A.     Yes,  sir. 

Q.  When  did  you  start  keeping  that  book,  do 
3^ou  remember  about  what  year? 

A.  When  I  kept  that.  T  had  a  book  like  that 
every  year   in  my  business. 

Q.     Who  wrote  in  that  book? 

A.  In  that  book.  Bob —  If  I  did  it,  he  put  it 
down,  but  when  Krakauer  came  there — I  was  the 
only  one  that  wrote  in  that  book.  I  was  the  only 
one  that  put  the  receipts  and  losses  and  gains  in 
it,  to  my  knowledge.  [425] 

Q.  How  did  that  book  differ  from  these  cards, 
over  the  period  of  1941,  '42  and  1943,  if  it  did 
differ? 

A.  At  the  room  place,  and  in  the  desk,  I  had 
a  recap  sheet,  and  I  had  a  run-down  sheet.  Mr. 
Burkett  has  run-down  sheet,  and  he  has  got  the 
last  day's  recap  sheet  there. 
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Mr.  Campbell :  I  ask  that  the  last  be  strickenj 
if  the  Court  please,  and  the  jury  instructed  to  dis- 
reg"ard  the  statement  as  to  what  Mr.  Burkett  has. 

My.  Belli:  I  will  stipulate  that  it  be  stricken 
and  ask  the  direct  question. 

The  Court:  Q.  Has  Mr.  Burkett  anything  of 
that  character? 

fOff-the-record  discussion  between  counsel.) 

The  Court:  We  are  talking,  gentlemen,  at  cross 
]Mir]X)ses,  perhaps.  The  jurors  are  entitled  to  con-e- 
late this  evidence,  and  they  are  entitled  to  know 
i)T(T'isely  what  this  gentleman  has  in  mind  when 
lie  refers  to  a  black  book  or  a  run-down  sheet. 

Some  of  these  sheets  referred  to  have  particular 
significance  in  racetrack  parlance.  These  people  ai*(^ 
iint  racetrack  technicians,  so  let's  have  definitions  as 
we  go  along. 

A  run-down  sheet  has  a  particular  significance  in 
racetrack   parlance — 

Mr.  Campbell:  I  will  represent  to  the  Court, 
your  Honor,  that  the  Government  has  none  of  these 
matters.  [426] 

The  Court:  The  Government  has  none  of  the 
records  referred  tof 

Mr.  Campbell :  None  of  the  defendant's  records 
other  than  those  which  have  been  produced  here. 

'i'he  Court:  All  right,  we  will  accept  the  state- 
ment. 

Mr.  Belli:  Q.  When  is  the  last  time  you  saw 
the  run-down  vsheet  that  you  referred  to? 
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A.  Mr.  Burkett  showed  it  to  me  when  he  showed 
me  the  recap. 

Q.  When  was  this?  Take  it  a  little  slower.  Re- 
member the  horse,  and  you  Avon't  be  so  talkative. 

With  reference  to  this  run-down  sheet,  you  say 
]\Ir.  Burkett  had  it.  Maybe  we  can  get  it  straight- 
ened out,  and  knoAv  what  we  are  talking  about. 
Wlien  is  the  last  time  you  saw  it,  with  Mr.  Burkett 
in  the  place? 

A.  When  Mr.  Fickheimer  and  Mr.  Rogers  called 
me  up  there  at  the  Federal  Building,  I  think  on 
the  tenth  or  eleventh  floor,  1012  or  1110,  in  that 
room  there. 

Q.     Bo   you    remember   what   date   it   was? 

A.     No,  I  don't. 

Q.     What  month  was  it,  and  what  year? 

A.  It  was  in  1946.  I  would  say  it  was  just  before 
— some  of  our  relatives  come  for  the  Fourth  of 
July,  so  it  w^as  the  last  Thursday  or  Friday  in 
June   of  1946. 

Q.     Of  1946? 

A.     No— yes,  1946,  that  is  the  year.  [427] 

Q.  You  say  there  was  one  run-down  sheet  or 
more  than  one?  A.     Just  one. 

Q.     Were  there  any  other  records  there  then? 

A.  A  recap  with  some  of  my  writing  in  it,  and 
I  showed  him — I  said,  "This  is  not  Snell's,  this  is 
my  writing."  4 

He  told  me  to  identify  the  writing.  On  this  run- 
down sheet  there  was  some  bets  and  I  said,  ''T 
think  I  have  taken  that  bet  myself." 
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Mr.  Campbell:  Could  I  ask  a  question,  your 
Honor?  I  think  the  matter  should  be  cleared  up. 

The  Court:     Yes,  I  think  so. 

Mr.  Campbell:  Q.  At  the  time  you  went  to  ihv 
Intelligence  Unit  office  that  you  have  described,  you 
were  shown  certain  records,  were  you  not,  which 
had  been  obtained  from  the  San  Francisco  Police 
Department,  and  which  had  been  previously  taken 
from  your  place? 

A.  I  am  pretty  sure  they  had  taken  them  out 
when  they  were  taken — I  am  not  sure  the  Police 
Department  had  taken  them,  because  I  was  told 
by  somebody  at  that  time  there  to  get  out  of  the 
place. 

Q.  But  at  that  time  the  records  you  refer  to 
Avere  taken?        A.     Yes,  sir. 

Q.  At  the  time  these  were  shown  to  you,  some- 
l)ody  told  you  these  were  records  that  had  been 
borrowed  from  the  Police  Department?  [428] 

A.  I  asked  him  where  he  got  them  records  from. 
T  said,  "Them  is  my  records,"  and  I  asked  him 
where  he  got  them  from.  T  said  they  were  down 
there  at  the  police  raid  and  T  am  not  sure  whether 
I  asked  Mr.  Burkett  or  not  where  he  got  them  from 
because  I  knew 

Mr.  Campbell :  I  will  represent  to  the  Court 
that  the  records  in  question  have  been  restored  to 
the  county  authorities  and  are  in  their  possession. 

Mr.  Belli:  Q.  In  any  event,  those  records  were 
there  in  the  possession  of  Mr.  Burkett,  Mr.  Rogers 
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and  Mr.  Fickheimer,  when  3^ou  Avere  examined,  is 

that  right?  A.     Yes,  sir. 

Q.  Let's  go  back  to  the  s^^stem  of  bookkeeping 
and  my  rather  la])orious  question  to  you,  which  I 
now  reframe,  and  that  is: 

You  kept  this  other  system  of  books  yourself, 
or  rather,  you  kept  a  black  book  yourself,  is  that 
right?  A.     I  did. 

Q.  All  right,  and  the  last  time  you  saw  that 
black  book  w^as  when? 

A.  Well,  w^hen  I  w^ent  down  to  look  for  an  entry 
in  it  and  I  made  some  entry  in  it,  and  that  was 
when  the  heat  was  on,  and  it  still  may  have  been 
in  there  when  he  was  here.  I  think  that  was  a  day 
or  two  before  he  left,  Imt  it  may  have  disappeared. 
I  am  not  sure  whether  it  disappeared  before  or 
after. 

Mr.  Campbell :  I  ask  that  the  answ^er  l^e  stricken 
as  not  [429]  responsive,  and  that  the  jury  ])e  in- 
structed to  disregard  the  conclusion  of  the  witness. 

The  Court:  The  answer  is  stricken.  The  jury 
is  instructed  to  disregard  it. 

Mr.  Belli:  Your  Honor,  just  briefly  may  T  l)e 
heard?   I  think  the  answ^er  is  responsive. 

The  Court:  I  think,  Mr.  Witness — may  I  ques- 
tion him*? 

Mr.  Belli:    Yes,  Your  Honor. 

The  Court:  Q.  You  state  you  had  the  book  in 
your  desk?  A.    Yes. 

Q.     Where  in  your  desk? 
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A.  It  was  about — in  the  l^ottom  drawer,  on  the 
right  hand. 

Q.  And  when,  to  the  best  of  your  recollection, 
did  you  last  see  the  black  book  in  your  desk? 

A.  When  the  raid  was  on,  when  I  went  down 
there,  everything  was  gone — after  the  raid,  every- 
thing was  gone. 

Q.    After  the  raid  everything  was  gone? 

A.  That  is  when  I  looked  for  that  book,  and  I 
tried  high  and  low  to  find  it,  and  it  was  not  there. 

The  Court:  All  right.  Now,  may  we  have  the 
date? 

Mr.  Campbell:  We  don't  have  the  time  of  the 
reported  raid.  There  has  been  evidence  here  that 
there  were  a  number  of  raids  during  the  period. 
I  don't  know. 

Mr.  Belli:  We  will  ask  about  it,  so  we  will  have 
it  in  the  record,  but  also  may  I  ask  how  many  raids 
were  there  while  [430]  you  were  there? 

A.  To  my  knowledge  there  must  have  been 
twenty  in  them  three  years,  between  twelve — they 
come  pretty  often.  I  would  say  every  two  months 
or  so. 

Q.  With  reference  to  the  raids,  which  raid  was 
it,  in  point  of  time,  that  you  fixed  in  answer  to  His 
Honor's  question,  as  the  time  after  which  you  did 
not  see  the  black  book?  Do  you  remember  the 
month  or  the  year?  A.     No,  I  don't. 

Q.  Well,  how  long  was  it  before  or  after  Mr. 
Krakauer's  leaving? 

A.    Well,  that  book  was  there — when  the  heat 


404  Julius  Wild  vs. 

(Testimony  of  Julius  Wild.) 

was  on  it  was  there.  I  had  no  use  for  it,  because 
I  had  everything"  down — there  was  no  profit  at  all, 
it  was  all  a  total  loss,  and  I  did  not  have  no  need 
for  the  book.  When  I  did  look  for  it,  it  was  gone. 

Q.  Let's  go  back  to  the  question  again:  When 
was  it  that  you  did  look  for  it,  with  reference  to 
the  time  that  Mr.  Krakauer  left?  Was  it  before 
or  after,  or  about  then  or  when,  so  we  can  get,  if 
possible,  some  month  and  some  year  as  to  the  last 
time  that  you  saw  the  book  there,  that  you  have  a 
recollection  of  seeing  it  there? 

A.  It  is  hard  for  me  to  answer  that,  because 
I  really  don't  know  when  I  did  look  for  that  book. 
I  could  not  tell  the  date. 

Q.  Did  you  give  Mr.  Krakauer  access  to  that 
book?  [431] 

A.     Mr.  Krakauer  had  access  to  everything. 

Q.  Did  Mr.  Krakauer  himself  write  in  that 
book?  A.     No,  not  to  my  knowledge. 

Q.  All  right.  Let's  see  if  we  can  get  this:  Did 
that  book  have  any  of  the  figures  in  it  that  are  on 
these  cards  here.  Exhibit  8,  7  and  9? 

A.  That  book  had  the  results,  official,  of  the 
weekly  cards  that  he  gave  me. 

Q.  Did  that  book  have  that  record  of  the  play 
in  the  other  room,  in  it? 

A.  That  was  the  most  important  part  of  it.  We 
had  that  other  play  in  there,  and  that  is  when  I 
deducted  this  business  from  that  business. 

Q.  Without  going  into  elaborate  detail,  let's  go 
into  this  other  business.    Do  all  bookies  have  two 
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rooms  or  two  types  of  business,  one  over  the 
counter,  and  another  one  in  a  little  bit  more  formal 
sui'roundings  ? 

Mr.  Cami:)bell:  Object  to  that  as  incompetent, 
irrelevant  and  immaterial. 

The  Court:     Sustained. 

Mr.  Belli:  Q.  With  reference  to  your  bookie 
business,  you  booked  i^eople  who  came  in  over  the 
counter  and  you  had  business  from  other  runners, 
and  brokerage  houses  with  their  runners,  didn't 
you?  A.     Every  day.  [432] 

Q.  Can  you  tell  the  ladies  and  gentlemen  of  the 
jury,  in  your  own  language,  how  this  runner  lousi- 
ness and  your  telephone  business  operated,  in  your 
booking  establishment  ? 

A.  Yes.  When  that  business  started  in  the  morn- 
ing you  put  up  your  prices  on  your  run-down  sheet, 
where  it  says,  "Start,  Place  and  Show." 

Q.  Take  it  a  little  easy.  When  you  are  talking 
about  run-down  sheets,  what  is  a  run  down  sheet? 

A.  The  run-down  sheet  has  the  horse's  name  on 
it.  and  his  name,  and  in  front  of  that  it  says,  ' '  Start, 
Place  and  Show."  Then  I  would  have  the  runner 
on  the  street,  and  when  the  prices  had  settled,  he 
phoned  them  in  to  me,  the  street  prices  that  the 
bookie  had  put  on  it. 

Q.  How  would  the  runner  on  the  street  deter- 
mine how  the  price  was  settled? 

A.  When  the  Dixon  Club  or  the  big  clubs  w^ould 
put  it  up,  that  would  be  the  rate  card  for  all  of 
them. 
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Q.  Then  you  would  conclude  that  the  prices  were 
settled  for  that  day,  and  you  would  put  that  down 
on  the  run-down  sheet  ?  A.    Yes. 

Q.  That  would  be  something  like  marking  on 
the  board  at  the  Stock  Exchange  what  today's 
prices  are? 

A.  The  same.  The  only  thing  is,  one  is  for  small 
operators  and  the  other  is  for  l)ig,  and  in  the  long- 
run  they  break  you. 

Q.  By  the  way,  while  we  are  on  that,  the  witness 
that  we  put  [433]  on  this  morning,  Mr.  Sammut, 
did  you  know  him  ? 

A.     I  done  business  with  him  every  day. 

Q.     What  is  his  nickname? 

A.     His  name  is  Artichoke  Joe. 

Q.  How  long  had  you  known  him,  the  man  who 
said  he  had  never  seen  you  before  ? 

A.     Only  17  years. 

Q.  We  have  got  the  odds  fixed  for  the  day  on 
the  run-down  sheet.  Then  what  happens  after  that  ? 

A.  After  that,  then  your  runners — every  book 
as  a  runner,  the  same  as  the  Stock  Exchange,  every 
book  has  a  runner. 

Then  if  there  was  a  commission  waiting  to  be 
bet  on  a  horse  at  the  price 

Q.     What  do  you  mean  ? 

A.  There  might  be  $500  or  $1000  at  the  Dixon 
Club,  or  $500  or  flOOO  at  any  of  those  clubs. 

Q.    You  mean  a  syndicate  or  a  pool  ? 

A.  No,  that  w^ould  be  sent  from  Chicago,  or 
maybe  from  Reno.  That  would  be  waiting  to  be 
set  at  the  price. 
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Now,  the  runner  would  come  in  and  say,  "Julius, 
can  you  stand  $20  on  that  horse  at  ten  to  one, ' '  and 
I  would  say,  "Which  one  is  it,"  and  he  would  tell 
me,  "The  second  horse.  No.  64." 

That  is  just  a  sample.  I  would  say,  "Wait  a 
minute,"  and  I  would  go  on  my  racing  form  and — 
I  made  my  own  prices,  too — put  the  i^rices  down, 
and  if  I  had  that  horse  at  15  to  1,  I  [434]  would 
say,  "Brother,  you  are  on." 

Q.  Julius,  can  you  tell  us  how  you  lost  in  the 
room,  if  you  are  a  pretty  good  price  maker  "^ 

Mr.  Campbell:  That  is  objected  to  as  assuming 
a  fact  not  in  evidence. 

Mr.  Belli:     We  will  ask  it  this  way: 

Q.     Did  you  lose  in  the  room  i 

A.  You  had  to  lose  in  the  room  because  I  gam- 
bled with  some  of  it  and  I  bet  every  day  of  my  life. 

Q.  How  could  you  lose,  then,  in  the  room  if 
you  were  a  good  handicapper  and  price  maker '^ 

Mr.  Campbell:    Object  to  that  as  argumentative. 

The  Court:     Overruled. 

A.     You  can  not  book  and  bet  and  beat  the  races. 

Q.  Is  that  what  you  attribute  your  losses  in  the 
room  solely  to,  or  was  there  any  other  reason'? 

A.  There  was  a  tremendous  lot  of  leakage  in 
our  room. 

Q.    How  do  you  mean  that'? 

A.     Shortages  that  I  never  could  get. 

Q.     Did  you  do  a  bigger  volume  business,  in  the 


408  Julius  Wild  vs. 

(Testimony  of  Julius  Wild.) 

room  only,  you  and  Bob  Hughes,  than  you  did  in 

the  room  when  Mr.  Krakauer  was  there  ? 

A.  Some  days  it  would  be  bigger,  but  on  the 
average  my  pad  was  always  a  bigger  business.  The 
layouts  was  on  the — the  runners'  money  was  on  there. 
I  would  get  that  out  of  the  other  [435]  book,  so 
I  would  take  the  fall. 

The  other  book  I  wanted  to  be  a  conservative  and 
steady  thing  because  I  had  a  line  that  you  could 
make  your  salary  and  living  out  of,  without  going 
to  the  other  one. 

Q.  Can  you  tell  us  anything  more  about  the 
book  on  the  inside  room  in  which  you  were  in? 

After  you  would  take  the  bets  there,  of  course 
then  you  would  wait  and  get  the  results  of  the 
races,  is  that  right? 

A.  Well,  that  is  natural,  but  in  the  meantime  I 
might  send  Bob  or  Rosie  or  whoever  was  around, 
out  to  see  if  he  could  not  get  it  for  me,  too. 

If  I  only  had  that  horse  six  to  one,  I  refused 
to  bet.  Then  if  I  could  get  ten  to  one,  I  would 
give  him  five  or  ten  and  say,  "Go  out  and  get  me 
a  bet  down  on  the  horse." 

I  would  want  that  to  work  on  in  my  room.  In 
other  words,  I  wanted  that  for  a  foundation. 

Q.  Well,  you  do  no  other  betting  than  that,  or 
no  other  rejection  than  that? 

A.    Well,  I  would  bet. 

Q.     Where  would  you  bet  yourself  ? 

A.  Everywhere.  I  had  credit  everywhere — Arti- 
clioke  Joe  and  every  place. 
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Q.  Is  that  where  you  placed  most  of  your  ])ets, 
with  Mr.  Sammut,  who  did  not  know  you? 

A.     No,  not  all  of  them.  [436] 

Q.  At  any  event,  when  you  came  to  the  end  of 
the  day,  you  would  pay  off  or  you  would  win,  is 
that  it? 

A.     Well,  win  or  lose;  I  would  win  or  lose. 

Q.  What  would  you  do  at  the  end  of  the  day? 
How  would  these  people  be  paid?  Would  they  be 
paid  that  night  or  the  next  day  or  how? 

A.  They  would  be  paid  from  race  to  race.  You 
mean  the  runners? 

Q.     The  runners. 

A.  Most  of  them  would  come  back.  Half  of 
them  would  come  back  that  afternoon,  if  they  had 
another  play  for  the  afternoon  track,  and  half  of 
them,  if  they  did  not  have  another  play,  would  come 
])ack  in  the  morning  first  thing. 

Q.  Did  you  keep  a  bank  account  in  the  Wells 
Fargo  or  American  Trust,  and  pay  oft'  in  cashier's 
checks  or  certified  checks,  or  how  do  you  pay? 

A.     No,  it  would  be  mostly  all  cash. 

Q.     Where  would  you  keep  the  cash? 

A.  In  my  pocket.  I  always  kept  $1200  or  $1500, 
but  it  fluctuated,  just  like  any  business  did.  It  all 
depended  on  how  it  was  going. 

Q.  Do  you  know  the  custom  amongst  bookies 
v^th  reference  to  paying,  whether  they  all  paid  by 
cash  or  check  or  how?  Yow  can  answer  that  yes 
or  no. 

Mr.  Campbell:  Just  a  minute.  Object  to  that  as 
incompetent,  irrelevant  and  immaterial.  [437] 
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The  Court:  The  objection  is  sustained.  I  pre- 
sume it  goes  without  argument  that  all  these  trans- 
actions were  always  cash.  You  are  not  disputing 
that,  are  you,  counsel? 

Mr.  Campbell:  No,  it  is  simply  the  line  or  the 
custom. 

Mr.  Belli:  That  takes  us  through  a  busy  day  at 
the  l)ookie  establisliment,  from  the  time  that  you 
make  the  morning  odds,  on  up  until  the  payolf  at 
the  end  of  the  day,  is  that  right? 

A.     That^s  true. 

Q.  Then  at  the  end  of  the  day  you  figure  up 
in  the  black  book  how  much  you  had  won  or  lost 
in  each  of  the  rooms,  and  computed  it? 

A.     I  did. 

Q.  Now,  with  reference  to  the  black  book  itself, 
do  you  recall  someone  coming  from  the  Government 
and  asking  you  for  some  records  to  substantiate 
your  returns?  A.     Yes,  I  do. 

Q.     Mr.  Callahan  made  your  returns,  didn't  he  i 

A.     For  some  years,  yes. 

Q.  When  you  had  the  black  book,  you  did  not 
take  it  to  the  Government,  did  you? 

A.     I  did  not. 

Q.     Why  didn't  you  take  it  to  the  Govermnent? 

A.  Well,  I  will  tell  you  why  I  didn't;  there  was 
a  lot  of  personal  things  in  there.  There  was  Charlie 
Howard's  private  [438]  telephone  and  Bing  Cros- 
by's private  telephone 

Mr.  Belli:  Don't  mention  any  names.  If  you 
can  give  a  reason — you  are  not  asked  for  names. 
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A.  This  is  all  personal.  The  reason  I  done  that 
was,  that  when  they  run  a  horse,  or  anything  that 
I  liked,  I  would  phone  them  or  wire  them  to  have 
a  bet  on  it,  which  is  done  quite  often,  not  for  no 
gain  or  anything,  just  for  friendship. 

Q.  Do  you  recall  the  incident  of  Mr.  Krakauer 
preparing  twelve  cards  that  were  taken  by  the 
Grovernment '?  A.     I  do. 

Q.     Tell  us  all  about  that. 

A.  Well,  Mr.  Lippert,  if  he  was  here, — I  was  not 
so  sure  that  the  man  was  on  the  stand — when  he 
came,  he  said,  "I  want  a  better  record  that  I  can 
work  on.    I  want  it  down  in  my  office  tomorrow.'' 

So  I  said,  "Krakauer,  this  man  is  from  the  Gov- 
ermnent  office,''  when  he  left,  and  I  said,  "He  wants 
a  better  system — he  wants  a  better  system  out  of  it 
than  I  can  give  him."  So  I  said,  "I  will  give  him 
my  book  and  if  he  has  to  have — you  know,  a  divi- 
sion by  the  months  or  so,  he  would  have  to  copy 
it  out  of  my  books." 

Q.  Did  Mr.  Callahan  prepare  any  cards  or  give 
any  figures  to  Mr.  Krakauer^ 

A.  He  was  not  even  there.  I  left  it  mider  his 
choice  how  to  do  it.   He  was  not  even  there.  [439] 

Q.  Where  did  Mr.  Krakauer  get  the  figures  to 
put  on  the  12  cards'? 

A.  He  might  have  gotten  some  of  them  out  of 
his  cards.  When  I  went  upstairs  I  had  my  supper, 
and  I  came  on  back,  and  the  next  day  Mr.  Krakauer 
had  the  tickets  all  made  for  me,  and  the  next  day^ 
Callahan  went  down. 
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Q.     They  were  in  Mr.  Krakauer's  handwriting? 

A.     Every  bit  of  it. 

Q.  And  they  were  brought  up  to  the  Grovern- 
ment,  is  that  right? 

A.     That's  right,  to  Mr.  Lippert's  office. 

Q.  When  was  the  last  time  you  saw  those  twelve 
cards  ? 

A.  I  don't  think  I  ever  saw  them  mitil  I  went 
up  to  Mr.  Lippert's  office. 

Q.  And  did  anything  appear  in  Dr.  Shornick's 
account,  win  or  lose,  in  any  cards  like  this? 

A.  No,  not  in  that,  but  when  I  looked  at  those 
tickets,  there  is  a  lot  of  those  tickets  that  don't 
belong  in  there.  There  is  a  lot  of  Krakauer's  per- 
sonal affairs  in  there,  and  I  pointed  them  out  to 
Burkett.  I  said,  "This  ticket  don't  belong  to  me, 
and  this  one  don't  belong  to  my  business." 

Q.  Will  you,  during  the  noon  recess,  go  through 
7,  8  and  9,  and  try  and  find  that  which  you  refer 
to  that  you  say  are  Krakauer's  personal  cards  and 
don't  belong  in  here?  Will  you  do  that? 

A.     I  will.  [440] 

Q.  Coming  back  now  to  Dr.  Shornick,  will  you 
tell  us  how  the  account  was  established,  whether  you 
won  or  lost  or  what  happened? 

A.  Well,  Dr.  Shornick  came  here  and  he  says, 
^'I  will  leave  you  $2,000  or  $2500  deposit." 

This  was  after  one  of  the  big  races  down  at  Santa 
Anita,  and  I  really  needed  cash,  so  I  thought  to 
myself,  ''I  will  take  this  fellow  on,"  after  he  showed 
me   the   system,   what   he  w^anted,  you  know,   and 
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figuring  on  that  $2500,  that  I  did  not  have  to  pay; 
him  until  the  end  of  the  month,  as  we  decided  on 
settling  every  once  a  week  or  once  a  month. 

So  at  that  time  I  really  needed  the  cash  to  op- 
erate, so  we  were  taking  him  on. 

So  he  gave  Mr.  Krakauer  his  name  and  address. 
So  his  bets  were  all  $200  flat  bets  on  horses,  6  to  5 
or  less,  to  place,  no  matter  where  they  raced,  on 
any  racetrack,  and  we  had  a  special  chart  in  the 
daily  racing  form. 

Q.  Did  Mr.  Krakauer  keep  Dr.  Shornick's 
account.^  A.    He  certainly  did. 

Q.  Did  he  play  Dr.  Shornick's  system,  if  you 
know?  A.     That  I  am  not  sure. 

Q.  By  the  way,  did  Mr.  Krakauer  bet,  to  your 
knowledge,  in  the  establishment  or  out  of  it? 

Mr.  Campbell:  May  I  have  that  question  re- 
peated ? 

(Question  read  by  the  Reporter.)  [441] 

The  Witness:  I  begged  all  my  boys  not  to  bet, 
every  one  of  them. 

Mr.  Campbell :  I  ask  that  that  be  stricken  as  not 
responsive. 

The  Court :     Motion  granted. 

Mr.  Belli:  Q.  Did  Mr.  Krakauer  bet,  to  your 
knowledge '? 

A.  Every  day  of  his  life,  when  he  was  in  my 
book. 

Mr.  Belli:  All  right.  May  we  take  the  recess, 
Your  Honor? 
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(Whereupon  after  the  admonition  to  the  jury 
hy  the  Court,  an  adjournment  was  taken  mitil 
2:00  o'clock  p.m.  of  the  same  day.)  [442] 

Afternoon  Session,  August  17,  1948,  2:00  p.m. 
The  Court:     The  jurors  are  present.    You  may 
proceed,  gentlemen. 

JULIUS  WILD 

recalled;  jJi't'viously  sworn. 

Direct  Examination  (Resumed) 

Mr.  Belli:  Q.  Mr.  Wild,  there  is  one  thing  I 
overlooked  here  with  reference  to  Mr.  Sammut,  or 
Artichoke  Joe,  as  you  prefer :  Do  you  owe  him  any 
money  at  the  present  time? 

A.     I  owe  him  one  thousand  dollars. 

Q.     That  dates  from  when? 

A.  That  dates  to  about  1942.  Well,  I  would  say 
either  1942 

The  Court :  Pardon  me,  Mr.  Belli,  he  is  the  gen- 
tleman you  referred  to '? 

Mr.  Belli:     The  first  witness  this  morning. 

The  Court:     The  first  witness  this  morning,  yes. 

The  Witness:    Yes. 

The  Court:  Q.  He  said  he  did  not  know  you, 
and  had  never  met  you,  nor  had  ever  seen  you. 

A.    Yes. 

Q.    And  he  looked  right  at  you? 

A.    He  wouldn't  look  at  me. 

Q.     You  owe  that  man  a  thousand  dollars  ?  [443] 

A.    I  do. 
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Mr.  Belli:  I  think  we  will  have  some  substan- 
tiation of  that,  your  Honor. 

Q.  With  reference  to  security,  what  did  you 
give  him  for  security  on  that,  Mr.  Wild  .^ 

A.  I  gave  him  either  the  ring  and  the  watch  or 
the  ring  alone. 

Q.  And  when  did  you  get  them  back,  or  did  you 
get  them  back? 

A.  I  don't  know,  he  called  me  up  and  says, 
"Come  down  and  get  your  stulf.  I  am  in  a  jam." 
I  said,  ''I  ain't  got  the  money."  He  says,  "Pay  me 
when  you  can." 

Q.  I  think  we  went  into  a  little  of  this  Dr.  Shor- 
nick  matter,  or  we  started  to  before  the  recess,  but 
we  can  go  through  that  rather  briefly:  Did  you 
handle  the  account,  yourself,  or  who  handled  it, 
Julius.^  A.     Mr.  Krakauer. 

Q.  And  do  you  know  how  much  was  lost  or  won 
on  Dr.  Shornick'? 

A.  Well,  we  lost  about,  between  three  and  four 
thousand. 

Q.  The  diamond  ring:  Did  you  have  a  diamond 
ring  or  any  diamond  you  purchased  during  the 
period  1941  to  '43  inclusive? 

Mr.  Campbell:  I  object  to  that  question  in  that 
form. 

Mr.  Belli:    Withdraw  it. 

Q.  Did  you  buy  any  diamonds,  Julius,  between 
'41  and  '43,  inclusive? 

A.  It  is  hard  to  say  whether  I  bought  them.  I 
took   them    for   security   on   bets   and   when   they 
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couldn't  redeem  them  or  says,  [444]  'Mulius,  I 
can't  go  no  farther,"  if  you  call  that  buying,  that 
is  all  right. 

Q.     Well,  did  you  get  any  diamond  in  1941,  '42, 
or  '43.^ 

A.     I  pretty  near  got  diamonds  in  every  year  of 
my  booking  business. 

Q.     Between  '41  and  '43,  or  did  you  end  up  at 
the  end  of  1943  with  or  without  diamonds/ 

A.     I  think  1  bought  one  in  between. 

Q.     What  kind  of  a  diamond.^ 

A.     I  would  say  it  would  be  about  2  karat. 

Q.     How  much  would  that  be  worth? 

Mr.  Campl^ell:     That's  objected  to.    Its  wortli  is 
Avhat  he  paid  for  it. 

Mr.  Belli:     Q.     What  did  you  pay  for  it/   That 
is  fair  enough. 

A.     I  think  I  paid  eight  hmidred,  and  I  boi- 
rowed  that  much  on  it,  so  that  is  one  time. 

Q.     All  right,  any  others  besides  that  one? 

A.     And  I  haven't  redeemed  that. 

Q.     Where  is  that? 

A.     At  Maxferd's,  or  it  was. 

Q.    When  you  came  out  here  with  your  wife  in 
the  early  years  did  3'OU  have  some  diamonds? 

A.     I  am  pretty  sure  I  had  three  uncut  stones. 
They  were  diamonds. 

Q.     What  was  the  origin  of  those?  [445] 

Mr.  Campbell:     Objected  to  as  immaterial.   It  is 
too  remote. 

The  Court:    It  is  remote,  but  I  will  allow  it. 
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Mr.  Belli:  Q.  Where  did  you  get  those?  Did 
you  buy  them,  or  were  they  given  to  you,  or  what? 

A.  I  was  paid  ott*  in  diamonds  from  agents  of 
the  Mexican  Revolutions.  They  hatched  all  the 
Mexican  revolutions  in  my  backyard,  or  back  bar, 
in  a  private  room,  and  paid  the  Govermnent  for 
their  horses  and  mules  in  gold,  and  I  acted  as  agent, 
and  if  they  had  no  money  they  would  give  me  a 
diamond  stone  for  delivering  the  money. 

Q.     Did  you  have  those  in  1941? 

A.     No,  I  had  those  when  I  came  out  here. 

Q.     Did  you  have  them  in  1941,  or  by  1941  ? 

A.  Well,  that  is  hard  to  answer,  Mr.  Belli — I 
don't  remember. 

Q.     Did  you  have  them  in  1942  or  1943? 

A.  I  did  have  one  of  them  and  Mrs.  Wild,  I 
gave  her  one  of  them,  and  the  other  one  I  sold,  but 
I  have  had  a  lot  of  them  in  between  times. 

Q.  You  were  going  into  this  this  morning,  and 
there  may  be  some  confusion  on  this:  You  told  me 
this  morning  on  these  cards,  and  you  have  had  a 
chance  to  look  over  them,  the  Exhibits  9,  8  and  7, 
and  you  told  us  something  this  morning  with  ref- 
erence to  these,  that  there  w^ere  some  cards  in  here 
that  were  not  your  cards.  [446] 

A.     Not  pertaining  to  my  business. 

Q.  Did  you  look  through  here  in  the  noon  recess 
to  see  if  you  could  find  them?  A.    I  did. 

Q.    Are  they  in  here?  A.     No. 

Q.  When  was  the  last  time  that  you  saw  those 
cards  in  there? 
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A.  Well,  Mr.  Burkett  and  Mr.  Fickheimer  and 
Mr.  Rogers — I  picked  them  out,  about  half  a  dozen, 
and  I  said,  "This  is  some  of  Krakauer's  business. 
It  might  have  been  his  bets,  and  he  forgot  to  take 
them;"  but  it  was  not  very  important — but  it  was 
important  that  they  were  not  mine. 

Q.  They  were  Mr.  Krakauer's  that  were  in  with 
these  ^  A.    Yes. 

Q.     And  those  are  not  in  there  now? 

A.     No. 

Q.     Those  are  not  in  the  computation? 

A.     They  are  not  there. 

Q.  With  reference  to  the  income  tax  returns, 
the  exhibits  here  for  1941,  '42  and  '43,  you  signed 
those  returns,  did  you,  Mr.  Wild?  A.     I  did. 

Q.  And  when  you  went  up  to  the  Government, 
then,  you  went  with  Mr.  Callahan,  did  you,  with 
the  twelve  cards  that  were  supposed  to  be  the  1941 
amount  of  profit  and  loss  ?  [447] 

A.  I  don't  know  what  year  it  was,  but  I  went 
up  with  the  cards.  I  went  with  Mr.  Callahan  and 
Mr.  Callahan  had  the  cards.  Krahauer  turned  them 
over  to  him. 

Q.  Then  you  also  had  when  you  went  up  there, 
or  Mr.  Callahan  also  had  these  yellow  work  sheets 
when  he  went  up  there? 

]\Ir.  Campbell:  So  there  will  be  no  misunder- 
standing, Mr.  Belli,  those  refer  to  1942  and  1943, 
and  not  to  1941. 

Mr.  Belli:  Yes,  the  cards  refer  to  1941  and  the 
sheets  refer  to  '42  and  '43. 
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Q.  All  of  these  things  you  had  when  you  went 
up  to  the  Government? 

A.  That's  right,  with  him.  He  had  these  cards, 
and  I  think  he  had  his  book  with  him,  that  Social 
Security  book.  Well,  I  really  can't  remember  what 
else  he  had. 

Q.  Julius,  at  this  time,  or  any  time,  did  you 
attempt  to  or  intend  to  cheat  the  Government,  or 
attempt  to  evade  the  payment  of  any  income  taxes? 

A.     I  did  not. 

Q.  With  reference  to  the  expenses  going  down 
to  Tijuana,  and  that  I  think  we  have  covered,  but 
just  to  be  sure,  did  you  keep  those  expenses  in  the 
black  book  or  keep  a  total  or  estimates'? 

A.  Well,  some  were  and  some  were  not.  I  was 
not  so  exact  with  that. 

Q.  Now,  here  is  our  Exhibit  F  for  Identifica- 
tion indicating  United  Air  Line  Transportation,  ap- 
parently to  San  Diego.  Would  [448]  this  refresh 
your  memory  as  to  the  number  of  trips  you  took 
in  1941  and  '42,  or  could  you  tell  us  without  look- 
ing at  tliis  how  many  times  you  went  down  in  '41 
and  '42? 

A.  Well,  you  see,  I  was  supposed  to  be  there 
every  Sunday.  My  duty  was  there  every  Sunday. 
I  was  in  partners  with  the  Association.  We  were 
fifty-fifty  and  I  was  supposed  to  have  a  deposit 
up  of  five  thousand,  and  I  didn't  have  to  have  it, 
and  they  just  okayed  me.  Judge  Schilling  and 
Walter  Mori  says,  ''Okay,  Julius.  If  you  fall  back 
or  behind  we  will  draw  on  you."   So  you  see  those 
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checks.  So  when  the  weather  was  bad  or  anything 
and  I  possibly  couldn't  make  it,  I  woukl  let  ''Green 
Tie"  run  my  book.  He  was  my  clerk  on  the  stand 
w^ith  me.  He  was  the  one  that  put  up  the  clialk 
prices,  the  even  money,  the  six  to  two,  and  five  to 
two 

Q.  Julius,  you  have  done  everything  hut  answer 
the  question. 

A.  I  was  trying  to  tell  you  when  the  weather 
was  all  right  and  I  could  make  it  and  get  transpor- 
tation I  would  go  down,  and  that  was  very  often. 

Q.  Could  you  tell  us  what  "very  often"  is?  How 
many  times,  or  do  you  have  any  idea  how  many 
times  you  went  down? 

Mr.  Campbell:  I  have  no  objection  to  your  show- 
ing him  this,  if  he  says  he  went  on  each  occasion. 

Mr.  Belli:     All  right. 

Q.  Does  this  give  you  a  pretty  good  idea  of  how 
many  occasions  you  went  down  there?  Hid  you  go 
more  than  that  or  less  than  that?  [449] 

A.  Well,  this  looks  like  about  25  weeks.  As  a 
rough  guess,  I  assure  you  I  went  down  there  that 
many  times  because  I  would  go  down  to  Belmont 
when  I  couldn't  make  that,  and  I  would  go  down. 

Q.     How  would  you  go  down  ? 

A.  By  plane,  and  if  there  were  two  or  three  that 
wanted  to  go  it  was  pro-rated,  and  if  there  was  only 
me  they  would  charge  me  $75  or  $80  if  they  had 
air  express  to  take  down. 

Q.  Did  you  go  down  with  Bob  Hughes  many 
times  ? 
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A.  I  went  down  with  Bob  Hughes  many  times 
when  the  planes  were  grounded  when  I  would  ask 
him  to  drive  me  down. 

Q.  Julius,  so  we  may  have  this  for  the  record, 
you  have  a  natural  tremor  there  of  shaking  your 
hand.  How  long  have  you  had  that  *? 

A.  Ever  since  I  quit  riding  the  races.  I  have 
had  all  my  bones,  pretty  near,  broke,  but  they  have 
healed  up,  naturally. 

Q.  How  about  your  horses:  In  1941,  '42  and 
'43  did  you  have  any  horses  during  those  years  ? 

A.     I  had  Silent  Julie  and  his  mother. 

Mr.  Campbell:     What  was  that? 

Mr.  Belli:  He  said  he  had  Silent  Julie  and  his 
mother. 

The  Witness:  And  I  got  her  from  Mrs.  Isabelle 
Dobbs  Sloan. 

Q.  Did  you  buy  any  horses  from  Mr.  Crosby 
during  that  period  of  time? 

A.  Yes,  during  '41  or  '42  or  '43  I  bought  a  two- 
year  old.  [450]  That  was  in  1941  I  bought  the  two- 
year-old  off  of  him,  named  after  a  town  in  Wash- 
ington. I  will  think  of  the  name  in  a  minute  or 
second.  The  name  was  Wenatchee;  and  before  that 
I  had  Skookum  Chuck.  Slic  was  a  success,  but 
Wenatchee  was  washed  out,  I  asked  him  how  much 
he  wanted  for  Wenatchee,  running  at  Santa  Anita, 
and  I  saw  the  horse  had  possibilities  and  I  says, 
^'Bing,  how  much  do  you  want  for  that?"  [450-a] 

Mr.   Campbell:    I   object  to  all  of  this,   if  the 
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Court  iDlease.    I  submit  this  is  not  in  response  to 

any  question. 

Mr.  Belli:  I  assume  the  best  way  is  to  let  him 
run  along  and  then  we  can  get  the  answer  some- 
where. 

The  Court:  I  have  no  objection  to  him  contin- 
uing. 

The  Witness  (Continuing) :  I  says,  "Bing,  how 
much  do  you  want  for  this  horse  ? ' ',  and  he  put  up 
two  fingers  there,  and  that  is  two  thousand  dollar 
bills  to  him. 

Mr.  Campbell:  Let  the  record  show  the  witness 
put  two  fingers  up  to  his  cheek. 

The  Witness:  Yes.  And  he  took  his  pipe  out 
of  his  mouth  and  that  is  what  he  done.  But  this 
horse  broke  down  for  me,  and  for  a  year  he  was 
just  a  total  expense.  So  when  I  saw  Lindsay  How- 
ard, he  says,  "We  will  replace  that  horse  for  you," 
and  usually,  if  you  are  a  good  horseman,  you  will 
do  that. 

Mr.  Belli:  Q.  Julius,  you  are  going  to  have  us 
all  horse  breeders. 

A.     I  am  just  trying  to  explain  my  case. 

Q.  If  you  will  wait  a  moment,  I  will  try  and 
slip  in  a  question.  There  was  an  exhibit  here  some 
place  which  said  you  had  given  up  your  horses. 
Here  is  a  letter  saying  you  had  given  up  the  horses 
in  1941.   Did  you  read  that? 

A.    Yes,  I  read  that.  •' 

Q.     Tell  us  what  that  is. 
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A.  This  is  on  account  of  Mr.  Fitzgerald  and  I, 
we  were  in  [451]  partners. 

Q.     And  Mr.  Fitzgerald  was  the  trainer? 

A.  He  was  the  trainer,  and  a  man  I  gallojjed 
horses  for  when  I  was  a  kid.  So  the  Social  Security 
question  came  up  and  I  said,  "You  take  over  the 
horses  and  i^ut  it  on  your  list."  That  is  the  only 
reason  I  done  this.  In  other  words,  when  he  would 
rmi  short  of  money,  he  would  still  send  for  some 
money  and  I  still  had  interest. 

Q.  That  may  be  clear  to  you,  but  it  still  is  not 
to  me.   Do  you  have  the  horses? 

A.     Yes,  I  had  half  interest  in  them. 

Q.     Which  horses?  A.     Silent  Julie. 

Q.     And  what  other  horses? 

A.  That  is  all.  I  didn't  have  Wenatchee.  He 
was  already  broke  down.  And  I  had  his  mother  on 
the  farm  here  at  Norman  Church 's  in  Santa  Clara — 
San  Jose. 

Q.  With  reference  to  the  winter  book,  Julius, 
and  I  don't  want  you  to  educate  us  to  the  i)oint  that 
we  understand  all  of  the  details  of  the  racing  or 
the  booking  business,  but  just  give  us  a  fair  run- 
over  here  of  what  you  mean  by  this  winter  book 
and  what  you  did,  and  if  you  lost  or  if  you  won, 
and  will  you  be  as  specific  as  you  can  on  dates, 
places  and  so  forth — and  I  am  only  concerned  with 
the  years  1941  to  '43. 

A.  In  my  time  I  always  had  a  future  book  on  tlic 
Kentucky  [452]  Derby — no,  I  mean  the  Santa  Anita 
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Handicap;   not   the    Santa   Anita   Derby,   but   the 

Santa  Anita  Handicap. 

Q.     What  does  that  mean? 

A.  That  means  you  pay  or  play.  In  other  words, 
you  give  them  in^i.ting  odds.  They  pay  if  they  run ; 
]jut  if  the  horse  is  scratched,  you  lose  your  money. 
If  he  does  not  rmi,  you  lose. 

Q.  You  mean  if  the  money  was  ]3ut  nj)  with 
you  and  the  horse  didn't  run  the  bettor  would  lose 
that  much? 

A.  Yes,  the  bettor  took  those  chances.  It  says 
right  on  the  winter  book,  it  says,  ''Pay  or  play." 
That  is  what  winter  book  or  any  future  book  means. 

Q.  How  about  any  winter  books  you  had  as  to 
whether  you  lost  or  won  anything  on  them  ? 

A.  You  can't  beat  a  winter  book.  The  only  thing 
a  winter  book  does  is  make  for  a  lot  of  players 
to  come  down.  It  is  good  Imsiness ;  it  is  good  adver- 
tising. It  creates  interest  and  people  that  only  bet 
once  a  year  or  so  will  come  down  and  make  the 
winter  book  bet  on  account  of  the  attractive  odds 
because  they  are  advertised  in  all  the  papers — "the 
future  book,"  it  says.  Then  when  they  come  to  your 
place  and  if  they  make  the  bet,  they  look  at  your 
odds  and  they  might  make  another  bet  or  two.  And 
after  the  winter  book,  if  he  wins  he  collects,  and 
if  he  loses  you  might  not  see  him  again  until  for 
another  winter  book — no,  not  winter  book,  but  a 
future  book. 

Q.  Julius,  tell  us  if  there  were  any  banks  or  safe 
deposit   [453]  JDoxes  or  any  places  where  we  could 
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check,  or  where  there  would  be  any  record  if  you 

had  any  accounts  in  '41,  '42  and  '43,  inclusive. 

A.  The  only  bank  that  I  dealt  with,  to  my  knowl- 
edge, in  1941,  '42  and  '43  was  right  at  this  bank 
in  the  Whitcomb  Hotel,  the  American  Trust. 

Q.  What  was  the  highest  amount  of  the  ]3alance 
in  those  years? 

A.  The  highest  amount  of  the  balance?  It  is 
hard  for  me  to  tell  you. 

Mr.  Belli:  Do  you  gentlemen  have  a  witness  on 
that? 

Mr.  Cami)])ell:    I  think  the  records  are  here. 

Mr.  Belli:  Well,  we  will  have  that  then  and  we 
won't  have  to  guess  on  that. 

Q.  About  the  loans  at  Maxferd's  and  the  Morris 
Plan,  with  reference  to  the  Morris  Plan  and  Max- 
ferd's, did  the  witnesses  that  were  here  and  the 
records  they  left  bespeak  the  fact  of  the  amounts 
of  loans  you  had  there  ? 

Mr.  Camijbell:  I  object  to  that.  They  are  the 
best  evidence. 

Mr.  Belli:     Well,  that  is  objectionable. 

The  Court:     Objection  sustained. 

Mr.  Belli:  There  is  one  witness  we  call  back  on 
the  record  and  I  can  show  it  to  counsel.  T  think 
we  might  clear  it  up  now. 

You  may  cross  examine.  [454] 

Cross  Examination 

Mr.  Campbell:  Q.  Mr.  Wild,  you  have  been  in 
this  horse  race  business  for  how  long? 
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A.     Since  I  was  13  years  old — some  48  years. 

Q.     48  years?  A.     Yes,  sir. 

Q.  When  did  you  ox3en  up  your  place  of  busi- 
ness there  below  the  Orpheum  at  1182  Market 
Street? 

A.  Well,  I  was  there  two  or  three  times.  I  moved 
out  and  moved  in  again. 

Q.  Were  3^ou  there  throughout  the  time  1941,  "2, 
and  '3?  A.     Yes,  sir. 

Q.  And  you  continued  to  operate,  did  you  not, 
until  approximately  September  of  1944,  when  the 
big  raid  you  referred  to  took  place,  is  that  right? 

A.     What  do  you  mean  by  the  big  raid? 

Q.  Weil,  3'ou  continued  to  operate  until  Septem- 
ber, 1944,  did  you  not?  A.     That's  right. 

Q.  And  it  was  at  that  time  in  the  raid  you 
referred  to  that  certain  of  the  records  were  taken, 
is  that  right,  at  that  time?  A.     Yes,  sir. 

Q.     That  was  in  September  of  1944? 

A.    Yes,  sir. 

Q.  That  was  the  occasion  when  one  of  your  em- 
ployees was  arrested  [455]  or  taken  in  custody, 
Mr.  Snell?  A.    Yes,  sir. 

Q.  So  that  after  Krakauer  left  in  September 
of  1943  you  continued  to  operate  your  place  of 
business  for  October,  November  and  December  of 
1943,  is  that  right? 

A.    I  am  pretty  sure  that's  right. 

Q.  Now,  in  order  that  we  may  understand  your 
layout  there,  and  there  has  been  some  description 
here  of  a  front  room  and  a  back  room.    Actually, 


United  States  of  America  427 

(Testimony  of  Julius  Wild.) 

the  so-called  front  room  opened  directly  into  the 
back  room,  did  it  not,  without  a  door  intervening'? 
There  was  an  archway  between  the  two  places,  is 
that  right?  A.     That's  right. 

Q.     And  how  wide  was  that  archway? 

A.     I  don't  know  how  wide  that  archway  was. 

Q.  As  a  matter  of  fact,  more  than  half  the  space 
between  the  two  walls  was  taken  \i]}  by  that  arch- 
way, wasn't  it? 

A.     No,  I  think  about  one-third. 

Q.    About  a  third? 

A.  The  hatchway  was  about  one-third  the  size 
from  the  right,  and  they  were  about  one-third — 
there  were  three-thirds,  and  the  hatchway  was  one- 
third. 

Q.  About  one-third  of  the  width  of  the  room 
was  taken  up  with  a  hatchway  I 

A.  It  is  just  like  those  three  panels.  The  hatch- 
way was  in  [456]  the  center  and  there  was  the 
same  amount  of  space  on  each  side. 

Q.  Just  like  the  three  panels  in  the  back  of  the 
courtroom?  A.     That's  right,  yes. 

Q.  How  far  was  it  from  the  counter.^  You  had 
a  counter  in  the  front  room,  did  you  not? 

A.     Yes. 

Q.     That  was  across  the  width  of  the  room? 

A.     Yes. 

Q.  That  is  where  the  people  who  were  accept- 
ing the  bets,  the  clerks,  cashiers  and  so  on  were? 
They  were  behind  that  counter,  weren't  they? 

A.    Yes. 
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Q.  Now,  how  far  was  it  from  this  counter  to  the 
partition  of  which  the  archway  was  a  part? 

A.  A  hop,  skip  and  a  jump,  about  ten  or  twelve 
feet. 

Q.    About  ten  or  twelve  feet  I 

A.     That's  aU. 

Q.  Your  desk  was  immediately,  or  right  at  this 
archway,  was  it  not? 

A.  No,  Mr.  Krakauer's  desk  was  at  the  arch- 
way. My  desk  was  when  you  hit  the  first  panel. 
The  first  panel  came,  and  then  the  archway.  I  was 
right  up  against  the  first  panel. 

Q.     You  were  right  up  against  the  first  panel? 

A.  Yes,  because  there  was  a  door  that  opened 
in  the  back  that  led  right  in  to  my  desk.  [457] 

Q.  So  your  desk  was  about  twelve  feet  from  the 
counter,  is  that  right? 

A.    About  ten  or  twelve  feet. 

Q.     Ten  or  twelve  feet  from  the  counter? 

A.    Maybe  more  or  less,  I  don't  know. 

Q.  All  right,  and  when  we  say  the  counter  we 
are  referring  to  where  the  cashiers  and  clerks  were 
standing  to  do  their  work,  is  that  right,  and  there 
was  a  phone  on  your  desk,  is  that  right? 

A.     Sometimes  two? 

Q.     Sometimes  two  ?  A.    Yes. 

Q.     Were  those  the  only  phones  in  the  place? 

A.     Yes,  we  had  a  loudspeaker  there,  though. 

Q.  But  I  am  talking  about  telephones  for  outside 
communications.  A.     Two. 

Q.     You  had  a  loudspeaker  from  which  the  race 
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broadcasts  were  made,  is  that  right?  A.     Yes. 

Q.     And  the  odds  were  announced,  is  that  right? 

A.  And  the  results  announced.  First  came  the 
results,  then  the  odds,  and  then  the  "official." 

Q.  There  would  also  be  a  description  of  the  i-ace 
as  it  was  run?  A.     At  times. 

Q.     From  whom  did  you  obtain  that  service? 

A.     From  the  service  people. 

Q.     What  were  their  names  ? 

Mr.  Belli:     Just  a  moment,  that  is  objected  to. 

The  Witness:     The  service  people. 

Mr.  Belli:  Just  a  moment,  please,  Mr.  Wild.  I 
object  to  that. 

The  Court:     What  is  the  materiality  of  that? 

Mr.  Campbell:     I  think 

Mr.  Belli  (Interrupting) :  That  might,  I  think, 
involve  a  collateral  matter. 

The  Court:     What  is  the  purpose  of  this? 

Mr.  Campbell:  I  am  trying  to  show  the  authen- 
ticity of  the  records. 

Mr.  Belli:  Your  Honor  can  perceive  this  matter 
and  what  is  involved,  what  would  l)e  involved, 
namely,  a  myriad  of  collateral  crimes  in  the  book- 
making  business,  and  that  would  be  l)oth  intrastate 
and  interstate  with  reference  to  any  wire  that  was 
maintained. 

Mr.  Campbell:  I  don't  know  what  the  last  state- 
ment has  to  do  with  the  controversy  here.  We  are 
trying  to  ascertain  his  income  and  his  expenses. 

The  Court:     The  witness  on  the  stand,  the  de- 
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fendant,  in  fact,  has  made  a  deduction  based  upon 

the  service,  according  to  Mr.  Cami^bell. 

Mr.  Campbell:     That's  correct.  [459] 

The  Court:  I  think  you  are  entitled  to  go  into 
that. 

Mr.  Belli:  He  is  not,  if  your  Honor  please.  In 
order  to  do  that,  in  order  to  identify  the  services, 
he  would  be  going  into  collateral  crimes  of  pur- 
chasing wire  service  interstate,  and  as  I  understand, 
it  would  be  a  collateral  crime  that  he  would  be 
charged  with. 

Mr.  Campbell:  I  don't  know  as  to  that,  but  cer- 
tainly it  is  testing  the  accuracy  of  the  witness  and 
his  right  to  make  these  deductions.  The  only  way 
we  can  test  these  matters  is  to  go  into  from  whom 
he  received  the  service  as  well  as  the  amount  which 
he  paid.  You  certainly  can't  go  through  the  trial 
with  X,  Y  and  Z.  [460]  We  certainly  can  not  go 
through  the  trial  referring  to  an  X-93. 

Mr.  Belli:  Do  I  understand  he  is  being  given 
immunity  with  reference  to  any  crimes  that  may 
come  into  the  jurisdiction  of  this  Court  for  having 
received  information  on  horse  racing  in  interstate 
commerce  ? 

Mr.  Campbell:  No,  sir;  that  is,  not  so  far  as  I 
am  concerned,  he  is  not  being  given  immunity.  He 
has  a  right  to  claim  any  privilege  he  is  entitled  to, 
but  he  is  here  on  trial  on  various  specfiic  issues 
which  have  been  placed  in  issue  before  this  Court. 

Mr.  Belli:  I  don't  think  I  have  ever  done  this 
before,  ]3ut  at  this  time,  if  Your  Honor  please,  I 
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shall  advise  the  witness  to  claim  a  constitutional 
privilege,  that  any  answer  he  may  give  as  to  who 
these  people  were,  from  whom  he  got  any  wire 
service  information  in  gambling,  would  tend  to  in- 
criminate or  may  tend  to  degrade  him,  and  may 
subject  him  to  other  crimes,  not  only  before  this 
tribunal  but  before  the  tribunal  of  the  State  Court. 

I  don't  think  the  statute  of  limitations 

The  Court  (Interrupting) :  You  accordingly  ad- 
monish him  not  to  answer? 

Mr.  Belli:  In  all  due  respect  to  Your  Honor, 
yes,  and  I  know  that  Your  Honor  understands  in 
all  humility  that  I  do  instruct  the  witness  not  to 
answer.  [461] 

The  Court :  I  think  on  the  advice  of  comisel,  Mr. 
Wild,  I  would  suggest  you  refuse  to  answer  the 
question  put  to  you,  and  under  the  circumstances 
you  may  feel  free  to  refuse  and  decline  to  answer 
that  question. 

Mr.  Campbell:     May  I  suggest 

Mr.  Belli:  I  do  instruct  the  witness,  under  the 
circumstances — that  is  my  advice,  Your  Honor,  in 
open  court,  that  he  has  the  privilege  to  accept  his 
lawyer's  advice  or  to  act  as  the  dictates  of  his 
conscience  advises  him. 

Mr.  Campbell :  May  I  suggest,  Your  Honor,  that 
the  admonition  of  counsel  is  not  pertinent  in  one 
respect,  in  which  the  witness  has  been  admonished, 
namely,  that  he  may  refuse  to  answer  on  the  ground 
the  question  may  incriminate  him  mider  the  state 
statute  or  the  state  law. 

The  Court:    That  it  would  tend  to  degrade  him. 
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Mr.  Campbell:  But  the  incrimination  mider  the 
state  law  is  not  a  ground  of  immunity. 

Mr.  Belli:  I  think  the  record  is  clear  that  he 
has  referred  to  grounds  for  inmiunity  due  to  the 
possibility  or  i)robability  of  prosecution  both  in  the 
state  and  federal  courts. 

Mr.  CamplDell:  Q.  What  was  the  name  of  the 
service?  A.     I  refuse  to  answer. 

Mr.  Belli:    Just  a  minute 

The  Court:  You  decline  to  answer,  do  you,  Mr. 
Wild? 

A.     I  do.  [462] 

Mr.  Campbell:  If  the  Court  please,  for  the  pur- 
pose of  the  record,  may  I  have  a  statement  fi*om 
the  witness  of  the  grounds  upon  which  he  declines 
to  answer? 

Q.     Upon  what  grounds  do  you  refuse  to  answer? 

Mr.  Belli:  May  I  then  advise  the  witness  in 
open  court,  not  being  learned  in  the  intricacies  of 
law,  that  he  may  at  this  stage  of  the  proceedings, 
stand  upon  his  United  States  constitutional  right 
to  refuse  to  answer  any  question  which  may  tend 
to  incriminate  or  degrade  him,  and  if  the  witness 
so  desires  he  may  choose  the  words  of  his  counsel 
in  answering  counsel  for  the  Government's  question. 

Mr.  Campbell:  Q.  Mr.  Wild,  upon  what 
grounds  do  you  decline  to  answer  the  question, 
from  whom  you  obtained  this  service? 

Mr.  Belli:  And  further,  if  I  may  in  open  court 
advise  my  client,  that  he  may  rely  upon  constitu- 
tional groimds,  that  the  answer  he  may  give  may 
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tend  to  subject  him  to  criminal  prosecution  in  fed- 
eral court,  in  interstate  commerce,  for  receiving 
information  on  gambling  or  horseracing,  therefore 
he  may  decline  to  answer  on  constitutional  grounds, 
that  the  answer  may  tend  to  incriminate  him  in  the 
federal  court.  He  may  accept  my  answer  without 
reframing  it  in  his  own  words. 

Mr.  Campbell:  Do  you  accept  counsel's  answer 
as  the  grounds  upon  which  you  refuse  to  answer 
that  question? 

A.     I  do.  [463] 

Q.  You  have  referred  to  the  class  of  service. 
What  expenses  did  you  j)ay  a  month  for  that 
service  ?  A.    A  month  .^  I  paid  it  by  the  week. 

Q.     How  much  a  week  did  you  pay? 

A.     Sometimes  $25,  sometimes  $30. 

Q.     How  much  a  week  did  you  liay  in  1941? 

A.     1  don't  know.   It  w^as  one  or  two  figures. 

Q.  To  whom  did  you  pay  that  money  in  1941, 
what  individual? 

A.     To  the  service,  the  collector. 

Q.     To  what  individual  did  you  pay  it? 

A.     I  don't  know  the  individual. 

Mr.  Belli:  May  I  respectfully — this  is  rather 
unusual,  interjecting  in  this  matter,  and  I  mean 
no  disrespect,  as  Your  Honor  knows,  to  either  the 
Court  or  counsel.  Yet  I  claim  the  privilege  of  ad- 
vising him  in  open  Court  that  you  may  stand  on 
your  Constitutional  grounds,  in  answering  the  coun- 
sel's questions,  if  you  so  desire  to  do.  You  are 
privileged  to  speak  to  your  own  coiuisel  to  answer 
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if  you  so  desire.   My  advice  now  is  that  you  reed 

not  answer  under  a  Constitutional  guarantee. 

Mr.  Campbell:  Q.  Will  you  answer  the  ques- 
tion.^ A.     I  will  not. 

Q.     On  the  grounds  stated  by  your  counsel? 

A.     Yes,  sir. 

Q.  Did  the  service  you  refer  to  continue  through- 
out the  year  [464]  for  1941,  1942  and  1943? 

A.     If  I  was  doing  business  in  those  years,  yes. 

Q.     Were  you  doing  business  in  those  years? 

A.     I  was,  outside  of  two  months. 

Q.     That  was  in  April  and  May  of  1941? 

A.     If  the  cards  show,  yes. 

Q.  That  is  correct,  the  cards  are  all  correct  in 
that  regard,  is  that  right? 

A.  If  the  cards  are  correct — not  1943  now.  That 
did  not  go  all  the  way  through  1943.  You  said  1941, 

1942,  and  1943,  it  did  not  go  all  the  way. 

Q.     The  service,  you  refer  to?  A.     Yes. 

Q.     What  portion  of  the  time  did  you  not  pay 
for  the  service? 
A.     Please,  will  you  repeat  that? 
Q.     For  what  period  of  time  in  1941,  1942,  or 

1943,  did  you  have  no  expense  or  were  paying  no 
one  in  connection  with  service  to  the  wire  service? 

A.  I  cannot  answer.  I  may  have  been  out  of 
town,  but  the  cards  all  refer  to  the  months  that 
I  was  here. 

Q.  That  is  what  I  was  asking  about.  Were  the 
cards  all  accurate  in  respect  to  that  payment  ?  Did 
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they  tell  the  truth,  the  cards,  with  the  amoun^^  of 

money  that  you  paid  for  that  service? 

A.     Well,  they  should  tell  the  truth.  [465] 

Q.  Do  they?  You  have  examined  them,  haven't 
you,  Mr.  Wild? 

A.  I  have  not  seen  that  expense  on  there  at  all. 
I  did  not  look  at  that.  All  I  am  referring  to  is  the 
cards.  If  I  saw  the  phone  bill,  I  paid  it,  the  expense 
that  was  there.  As  a  rule,  you  see  "service"  on 
there.  They  show  three  weeks  on  them  cards  we 
did  not  receive  service,  they  put  down  for  services, 
but  that  does  not  pay  the  service. 

Q.  You  received  a  similar  card  or  one  of  these 
cards  every  Saturday  night,  did  you  not,  Mr.  Wild  ? 

A.    When  I  was  here,  yes. 

Q.     You  were  here  all  of  the  time,  in  those  years  .^ 

A.  We  would  leave  sometimes  before  the  Satur- 
day— before  it  was  half  over  I  would  leave  at  one 
o'clock. 

Q.  Your  Saturday  business,  except  when  Local 
tracks  were  running,  was  over  by  that  time, 
wasn't  it? 

A.  Not  necessarily.  At  one  o'clock  it  was  all 
over  here,  but  at  three  or  four  o'clock  it  run  at 
Charleston,  and  then  it  run  until  five  o'clock 

Q.     Five  o'clock  their  time? 

A.  If  that  was  a  big  day,  or  four  o'clock,  by 
the  time  we  got  it  and  traced  it  out  and  everything. 

Q.     On  how  many  occasions  was  that? 

A.     Every  year,  every  time  they  run. 

Q.    What  months? 
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A.     That  I  am  not  sure,  because  I  don't  know. 

Q.  You  have  gone  through  these  record  cards, 
though,  have  you  not? 

A.     I  glanced  through  them. 

Q.  Can  you  state  that  the  expenses  set  forth  on 
here  for  wire  service  are  not  correct? 

A.     Can  I  state  that? 

Q.  Yes,  can  you  state  that  they  are  not  correct, 
that  they  are  incorrect,  that  they  are  wrong? 

A.     It  is  hard  for  me  to  answ^er  that. 

Q.     Do  you  know?  A.     Do  I  know? 

Q.     Yes.  A.     That  they  are  wrong? 

Q.     Yes,  as  to  this  expense  of  wire  service. 

A.  I  could  not  say  that  I  know  they  were  wrong, 
because  I  did  not  expect  them  that  close.  This  is 
the  first  time  you  throw  "service"  at  me.  I  did  not 
look  for  any  service  on  there. 

Q.  How  was  this  $25  or  $35  paid,  by  cash  or 
check  ?  A.     Cash. 

Q.  Did  you  deliver  it  to  some  one  or  was  the 
money  x>icked  up  in  your  place  of  business? 

A.     It  was  picked  up. 

Q.     Was  it  on  any  particular  day  of  the  week? 

A.     Not  necessarily.  [467] 

Q.  Was  that  an  expense  item  that  you  per- 
sonally took  care  of,  or  did  any  of  your  employees 
pay  that  money  over? 

A.     I  was  not  there,  anyone  would  pay  that. 

Q.     By  anyone,  who  do  you  refer  to? 
'     A.     Mr.  Hughes,  Mr.  Collard,  and  Mr.  Krakauer. 

Q.     Did  you  handle  the  payments  for  yourself 
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most  of  the  time?  A.     I  don't  know. 

Q.  Were  you  acquainted  with  the  individual  who 
picked  it  up  ? 

Mr.  Belli:  The  same  objection  and  the  same 
advice. 

Mr.  Campbell:  Q.  You  refuse  to  answer  that 
question  too?  A.     Yes. 

Mr.  Belli:  Just  for  the  sake  of  the  record,  he 
does. 

Mr.  Campbell:  Q.  And  upon  advice  of  your 
counsel?  A.    I  do. 

Q.  As  I  recall  your  testimony,  you  received  one 
of  these  cards,  or  a  duplicate  of  these  cards,  each 
Saturday  night  that  you  were  here,  is  that  right? 

A.     That's  right. 

Q.  And  you  are  familiar  with  the  matters  set 
forth  on  these  cards?  A.     Sure  I  am. 

Q.     You  examined  the  cards  during  the  recess? 

A.     I  just  went  through  them. 

Mr.  Campbell:  Some  of  these  have  become  dis- 
arranged and  disassociated.  [468] 

(Oft'  record  discussion  to  the  Clerk.) 

The  Court:  Your  examination — so  the  jury  will 
understand  you — was  in  the  presence  of  the  Clerk. 

The  Witness:    It  was. 

The  Court:  And  you  were  not  at  any  time  with 
the  cards  except  in  the  i^resence  of  the  Clerk? 

\      That  is  correct. 

The  Clerk :  I  showed  some  of  them  myself,  Your 
Honor. 

Mr.  Campbell:    I  am  missing  Card  number  1  of 
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Exhibit  7,  and  I  wonder  if  the  Clerk  could  examine 

the  record  and  see  if  there  has  been  disassociation. 

Q.  I  will  show  you  in  the  meanwhile  a  i^hotostat 
of  that  particular  card,  one  of  the  photostats  of 
Grovernment  Exhibit  Number  10  for  identification, 
that  has  been  identified  as  a  photostatic  reproduc- 
tion of  Card  number  1  of  Government  Exhibit  7, 
the  card. 

Are  you  familiar  with  the  nature  of  the  entries 
made  on  that  card  I  You  can  answer  that  yea  or 
no,  Mr.  Wild,  if  you  will,  please. 

A.     What  is  the  question? 

Q.  Are  you  familiar  with  the  entries  made  on 
the  card — not  exact  amounts,  but  the  nature  of  the 
entries,  the  kind  of  entries  which  are  made  there  .^ 

A.     They  look  all  right. 

Q.     Well,  turn  to  the  back  of  the  card.  [469] 

A.  Maybe  this  is  a  little  wrong,  but  I  cannot 
tell  you  what  this  is,  l^ut  I  do  know  that  this  card 
was  O.K.  (indicating)  but  the  two  bottom  cards,  I 
don't  know  if  anyone  can  tell  us  that.  You  give  me 
the  wrong  side  of  the  card,  anyway. 

Q.     There  are  two  sides,  are  there  not? 

A.     The  card  I  got,  I  only  got  one  side. 

Mr.  Belli :  Just  a  moment,  he  gave  you  the  whole 
card.   He  did  not  give  you  any  particular  side. 

Mr.  Campbell:  Q.  Will  you  look  on  both  of 
these?  You  are  familiar  with  these  cards,  aren't 
you,  what  is  set  forth  there? 

A.  Well,  I  can  read  to  you  what  I  am  familiar 
with. 
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Q.  No,  I  am  asking  if  generally  you  are  familiar. 
(No  reply.) 

Q.  Let  me  ask  you  this :  on  the  back  of  the  card 
there,  there  are  certain  expenses  of  doing  business 
listed,  is  that  right  "^ 

A.  I  don't  know  what  these  two  are  (Indicat- 
ing). Why  should  I  tell  you  that  I  know  what 
this  is? 

Q.     To  what  items  are  you  referring'.^ 

A.     ^'Ser."  and ''Dr." 

Q.     You  are  referring  to  the  items  at  the  bottom'^ 

A.    It  is  $30  and  $50. 

Q.  l)o  you  understand  the  rest  of  the  items  on 
that  card'? 

A.  Most  of  them,  all  but  the  bottom,  "Elr.- 
$5.00."  [470] 

Q.  And  now  you  say  this  was  all  part  of  your — 
this  book  was  kept  for  you  by  Mr.  Xrakauer,  the 
records  of  the  front  room,  as  you  call  it? 

A.     The  records  for  the  main  room,  yes. 

Q.     The  first  item  is,  'Tap.  15,"? 

A.     Yes,  that  is  newspapers. 

Q.    Fifteen  cents,  is  that  right?  A.    Yes. 

Q.     The  next  item  is  "Sal.  52".   Is  that  salary? 

A.     That's  right. 

Q.  That  is  what  you  were  paying  the  men  who 
worked  per  day,  is  that  right? 

A.     That's  right. 

Q.  The  next  item  is  "Frm.  $2.00".  What  is 
that?  A.     That  is  racing  form. 

Q.    For  forms?  A.     For  forms. 
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Q.  The  next  item  is  "Janitor — $5.00,"  what  is 
that? 

A.     Well,  that  is  the  salary  of  the  janitor. 

Q.     The  next  item  is  ' '  Ext.  $30.00 ' '.  What  is  that  ? 

A.  Well,  that  is  what  I  was  say  is  extras.  Now 
it  is  hard  for  me  to  explain  what  that  could  be. 
That  could  be  if  somebody  come  for  the  Greek  re- 
lief, or  something  like  that.  In  other  words,  the 
money  was  taken  out  of  the  books,  because  I  sub- 
scribed to  them  every  month  and  I  subscribed  to 
the  [471]  Red  Cross  and  the  Community  Chest  and 
every  one  of  them.  In  fact  I  might  have  got  the 
receipts  for  them. 

Q.  Do  you  have  any  definite  recollection  at  this 
time  of  what  "Ext— $30.00"  meant? 

A.     I  do  not. 

Q.  The  next  item  is  "Rent— $117.50."  Was  that 
the  monthly  rent  on  the  x)remises? 

A.     No,  it  was  $100  what  I  paid. 

Q.     What  does  the  $117.50  Rent  mean  then? 

A.  If  you  will  let  me  study  a  minute,  I  will 
answer  you  on  it,  because  that  was  paid  quite  a  bit. 

Mr.  Harper  and  Mr.  Hone — that  is,  the  managers 
of  the  building — come  down  and  said  they  will  need 
more  rent,  ' '  You  got  these  lights  going  all  night,  not 
only  the  back  lights,  but  the  front  lights." 

I  said  "I  don't  use  them."  He  said  "Well, 
Krakauer  is  here  every  time  I  come  down  here,  and 
so  he  said  "You  will  have  to  pay  $17.50  more." 

Q.     So  that  your  rent  then  was  $117.50? 

A.     That's  right. 
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Q.  Was  that  the  rent  you  paid  throughout  this 
period  ? 

A.  No,  I  just  told  you,  sometimes  it  was  $100, 
and  I  am  trying  to  explain  to  you  what  item  this  is. 

Q.  In  other  words,  some  months  you  paid 
$117.50  and  other  months  $100.   Is  that  right  ? 

A.  Yes,  if  I  did  not  have  it  I  always  paid 
$50.00.  [472] 

Q.     The  next  item  is  ''Nut,  $105." 

A.  I  don't  know  what  that  is.  I  refuse  to  answer 
that. 

Q.     You  refuse  to  answer? 

Mr.  Belli:  He  refuses  to  answer  on  advice  of 
counsel,  upon  the  same  ground  that  he  heretofore 
gave. 

Mr.  Campbell:  Q.  Is  that  your  statement,  that 
you  refuse  to  answer  on  that  ground  ? 

A.     That  is. 

Q.  There  was  testimony  here  produced  by  Mr. 
Hughes,  one  of  the  witnesses  called  by  you  on  your 
behalf,  that  you  dictated  that  item  to  him,  "Nut 
$105."   Did  you  dictate  that  item  to  Mr.  Hughes? 

A.     If  Mr.  Hughes  said  I  did,  I  did. 

Q.  Well,  did  you?  I  don't  care  what  Mr.  Hughes 
said.   I  am  asking  you  what  you  did. 

Mr.  Belli:     You  may  answer. 

A.     I  did. 

Q.  Do  you  know  to  what  it  refers?  I  am  not 
asking  you  now  for  a  statement  of  what  it  was.  I 
am  asking  you  for  your  knowledge,  yes  or  no,  do 
you  know?  A.     (No  reply.) 
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Q.     Do  you  know?   Answer  yes  or  no. 

Mr.  Belli:     You  may  answer. 

A.  Well,  Mr.  Camp])ell,  part  of  that  I  can  for 
sure  tell  you  that  I  did  know.   Part  of  it  I  didn't. 

Q.     Well,  how  much  of  it  do  you  know? 

A.  $105  is  an  odd  figure  for  that  nut.  That  might 
be — that  is  a  charitable  thing,  or  something  that  I 
added  all  together  and  set  $105  for  the  month. 

Q.  I  call  your  attention  to  the  fact  that  from 
time  to  time  throughout  these  cards  the  item  of 
$105  appears  there  with  the  expression  "Nut"  or 
with  an  X  or  double  X.  Do  you  know  what  that 
$105  item  is  that  appears  from  time  to  time? 

A.  You  say  the  "nut"  was  only  on  these  several 
times  ? 

Q.  You  were  here  and  heard  the  testimony  as 
to  a  number  of  X's  or  double  X  items  of  expense, 
$105. 

A.  Some  of  them  might  have  been  for  the  nut 
and  some  of  them — might  have  referred  to  the  nut 
and  others  double  X  $15,  or  any  odd  small  amount, 
was  for  charitable  things. 

Q.    What  is  the  nut  you  refer  to  here? 

A.     What  do  you  mean,  what  is  the  nut? 

Q.     On  this  card,  "Nut  $105,"  what  is  that? 

A.  Well,  what  I  got  through  explaining,  part 
of  it  for  the 

Q.  I  did  not  understand  your  explanation.  Will 
you  repeat  what  the  $105  was  paid  for  and  to  wliom 
it  was  paid? 

A.  Well,  it  was  paid  for  the  main  running 
expenses 
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Mr.  Belli:  Just  a  minute,  please,  Mr.  Wild.  I 
advise  you  on  that  compound  question  to  claim  a 
constitutional  right  against  incrimination,  self-in- 
crimination. You  may  take  my  advice  or  you  may 
seek  other  counsel  before  you  claim  your  constitu- 
tional [474]  immunity. 

If  you  desire  to  claim  it,  you  may  accept  my 
statement  as  the  grounds  for  refusal  to  answer  the 
question.  I  respectfully  put  it  in  that  language,  if 
Your  Honor  please. 

Mr.  Campbell:  I  ask  for  the  question,  if  the 
Court  please. 

The  Court:    Will  you  read  the  question? 
(Question  read  by  the  Reporter.) 

Mr.  Belli:  I  have  given  my  advice,  Mr.  Wild, 
that  you  may  refuse  to  accept  that  advice  and  you 
may  seek  other  counsel,  or  you  may  decide  at  your 
own  dictates  whether  you  are  going  to  answer  that. 
If  you  decide  that  you  are  accepting  my  advice  to 
you,  you  will  then  answer  that  you  refuse  to  answer 
the  question  on  constitutional  grounds,  on  the 
ground  that  the  answer  will  tend  to  incriminate  or 
degrade  you,  or  sufeject  you  to  another  crime  other 
than  the  crime  for  which  you  are  presently  on  trial. 

A.    I  take  my  counsel's  advice  on  it. 

Mr.  Belli:    May  the  record  so  show. 

Mr.  Campbell:  You  refuse  to  answer  on  that 
ground  ? 

A.     I  do. 

Mr.  Campbell :  I  press  my  question,  if  the  Court 
please. 
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The  Court:  The  witness  has  refused  to  answer 
upon  constitutional  grounds.   He  may  rest  on  them. 

Mr.  Camjjbell:     I  did  not  get  the  Court's  ruling. 

The  Court:     He  may  rest  on  that  ground. 

Mr.  Campbell:  During  the  recess,  may  I  be 
heard  on  this  question,  if  the  Court  please? 

The  Court:  You  may — on  this  precise  question 
before  the  witness  at  the  present  time? 

Mr.  Campbell:     On  this  precise  question. 

The  Court:  I  think  I  anticij^ate  that  you  are 
going  to — well,  the  jury  is  here  now.   Proceed. 

Mr.  Campbell:  I  will  take  up  another  question 
and  we  will  pass  on  to  another  subject  for  the  time 
being. 

The  Clerk:    Here  is  No.  1. 

Mr.  Campbell :  Let  the  record  show  that  the  card 
that  was  previously  missing  has  now  been  found, 
apparently  out  of  order. 

Q.  Mr.  Wild,  considerable  has  been  said  about 
a  book,  or  a  little  black  book,  which  you  stated  you 
kept,  and  which  I  believe  you  described  as  a  6  by  8 
black  book.  You  recall  that  testimony,  do  you  ? 

A.  I  do.  I  said  I  kept  a  book  6  by  8.  Whether 
it  was  black  bound  or  tan,  I  did  not  know,  but  it 
was  a  book. 

Q.  Yes.  I  believe  you  said — I  don't  know 
whether  it  got  in  the  record  or  not  here,  but  you 
referred  to  a  book  about  the  size  of  this  Defend- 
ant's Exhibit  L,  is  that  right? 

A.     That's  right. 
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Q.  This,  of  course,  is  not  the  book  you  refer 
to  as  the  little  black  book  ?  [476] 

A.     It  is  not. 

Q.  This  particular  book  is  a  book  showing  the 
dates  of  employment  of  the  various  employees,  is 
that  right?  A.     That's  right. 

Q.  And  was  kept,  I  presume,  for  Social  Security 
purposes?  A.     It  was. 

Q.  This  book  has  nothing  to  do  with  the  amount 
of  money  or  profit  that  you  may  have  made  fi'om 
day  to  day  or  week  to  week  or  month  to  month  ? 

A.     It  has  not. 

Q.  Now,  when  did  you  last  see  that  black  book 
that  you  referred  to? 

A.  It  is  hard  for  me  to  tell  you  when  I  last 
saw  it.  I  tried  to  explain  that  to  you  before.  I  don't 
know  when  I  last  saw  it,  but  it  was  in  the  year 
1943,  if  that  is  what  you  are  driving  at. 

Q.  You  stated  the  last  time  you  saw  it  was 
around  or  about  some  raid  on  the  place,  is  that 
right  ? 

A.     Well,  I  am  not  so  sure,  I  don't  know\ 

Q.  You  recall  Mr.  Hughes  testified  here  on  your 
behalf  as  a  witness,  said  that  the  last  time  that  he 
saw  that  book  was  in  the  spring  of  1941.  I  suggest 
to  you  that  your  place  was  closed  in  April  or  May 
of  1941.   Did  you  ever  see  the  book  after  that  time? 

A.     Meaning  a  book  6  by  8?  [477] 

Q.     Yes. 

A.     I  saw  it  all  the  time — in  that  year. 
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Q.     What's  that? 

A.  I  saw  it  in  1941  and  I  saw  it  in  1942 — a  book 
like  that.  I  don't  mean  the  same  book.  I  have  had 
a  book  jDretty  near  every  year — when  it  ran  down 
to  the  end. 

Q.  I  am  referring  to  a  book  in  which  you  made 
entries  and  in  which  you  show  your  true  profit  or 
loss  on  your  entire  business.  A.     That's  right. 

Q.  And  you  saw  that  in  1941,  '42  and  1943,  is 
that  right?  A.     Yes. 

Q.  Was  it  just  one  book  that  you  had  for  all 
three  years,  or  was  it 

A.     No,  no,  I  had  a  book  every  year. 

Q.  Then  there  were  three  books,  weren't  there, 
for  this  period? 

A.     There  might  have  been  four. 

Q.     There  might  have  been  four  books  ? 

A.  Yes,  it  might  have  been  a  carryover  from 
1940. 

Q.  All  right.  When  was  the  last  you  saw  the 
book  relative  to  1941  that  has  your  1941  entries 
in  it? 

A.  After  I  had  taken  the  1940  figures  and 
entered  them  in  the  new  book,  and  I  would  either 
put  them  in  my  trunk  or  I  would  take  it  down  and 
store  it  in  the — well,  in  the  library  [478]  down  at 
the  place. 

Q.     You  mean  at  1182  Market  Street? 

A.     That's  right. 

Q.     Well,  now,   during   1941   were   you   making 
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entries  daily  in  this  book)  the  book  that  has  your 

1941  entries  in  it? 

A.  Well,  if  I  did  not  make  them  daily  I  made 
them  weekly. 

Q.     All  right,  weekly.  A.     Weekly. 

Q.  And  that  continued  throughout  1941,  is  that 
right?  A.     That's  right. 

Q.  When  did  you  last  see  the  book  that  had 
those  1941  figures  in  it? 

A.     I  last  see  that  book  about  in — put  it  in  the 

1942  start. 

Q.     When  did  you  ever  see  it  in  the  1942  ' '  start ' '  ? 

A.    When  the  year  1942  started,  January  1,  1942. 

Q.     Did  you  destroy  your  1941  book  at  that  time? 

A.  I  don't  think  I  did.  Maybe  1  put  it  in  the 
trmik  in  the  hotel,  or  I  put  it  back  over  there  in 
the  room.  I  had  a  lot  of  storage  there. 

Q.  The  1942  book  that  you  started  has  your  1941 
figures  in  it,  too  ? 

A.  That  is  correct,  you  know,  the  last  figures, 
you  know  what — that  total  figure  of  the  whole  year 
was  carried  over  to  the  next  year. 

Q.     Those  contained  the  expenses  of  the  year? 

A.     (No  reply.) 

Q.  What  figures  did  you  put  in  there  in  the 
book,  in  1941? 

A.  I  put  my  total  losses  and  total  gains,  and 
then  at  the  end  of  the  year  I  put  what  I  lost  and 
what  I  gained  and  what  I  reported  to  the  Govern- 
ment in  my  income  tax  return — my  income  tax  re- 
turn and  my  income  tax  payments. 
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Q.     When  was  that,  in  what  month? 

A.  If  I  had  the  1941  book,  I  had  the  1940  year 
in  there.  That  is,  I  put  in  1940,  March  15  or  March 
10,  for  whatever  year  it  is.  If  I  had  the  1942  book, 
I  had  what  I  paid  in  1941. 

Q.  All  right.  Let's  take  with  relation  to  your 
1941 — your  l)usiness  of  1941  and  your  1941  income 
tax  return,  whieli  is  Clovernment  Exhibit  No.  1  here. 
At  the  time  that  that  return  was  prepared,  did  you 
have  a  book  which  had  in  it  the  information  as  to 
your  income  of  1941?  A.     It  did. 

Q.  And  where  was  that  book?  Is  that  the  book 
to  which  you  refer?  A.    I  just  told  you. 

Q.  What  was  the  total  figure?  Did  it  have  the 
total  expenses  and  the  total  income? 

A.  I  would  go  over  to  the  adding  machine,  jot 
it  all  down  for  every  item,  52  weeks,  and  that  would 
be  the  total  for  52  weeks  and  then  I  would  sum  it 
right  down  through  the  year. 

Then  I  would  take  the  piece  of  tape  off  there 
and  if  I  had  [480]  the  books  there,  I  would  put  it 
right  in  the  book.  If  I  had  it  in  the  room,  I  would 
take  it  over  to  the  room  and  destroy  the  tape. 

Q,  And  you  never  showed  these  books  that  you 
referred  to  to  Mr.  Callahan  when  he  prepared  your 
returns,  did  you? 

A.    I  did  not  care  to  show  them  to  anyone. 

Q.     You  did  not  show  them  to  him? 

A.     To  whom? 

Q.    Mr.  Callahan.  A.    No. 
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Q.  As  I  recall,  he  asked  you  from  time  to  time 
for  books?  A.    He  did. 

Q.    But  you  never  showed  him  any  books? 

A.     I  did  not. 

Mr.  Campbell:  Does  Your  Honor  care  to  take 
the  recess? 

The  Court:  What  was  the  previous  question, 
Mr.  Reporter? 

(Last  few  questions  and  answers  read  by  the 
Reporter.) 

The  Court  (To  the  Witness) :  You  did  not 
from  time  to  time  show  Mr.  Callahan  the  books? 

A.     I  did  not. 

Q.  By  that  I  mean  the  black  book?  We  re- 
ferred to  it  as  the  black  book;  we  all  know  it  as 
the  black  book. 

A.     I  did  not  show  him  any  of  them. 

Q.  You  did  not  show  Mr.  Callahan  any  of  them 
at  all?  A.    I  did  not.  [481] 

Q.  As  I  miderstand  you,  Callahan  asked  you 
S(A('r;il   tiiiK^s   for  that  book? 

A.  Well,  ]w  asked  me  sometimes  on  the  income 
tax. 

Q.  That  was  tlic  only  source  of  information  you 
lia<!  available  For  the  Government  in  connection 
v.itli  income  tax  returns?  A.     In  that  book. 

Q.  Yet  you  saw  fit  not  to  show  Callahan  the 
contents  of  that  book?  What,  if  any,  reason  have 
you  now  to  offer  why  you  did  not  show  that  book 
to  Callahan? 

A.  AVell,  I  had  some  private  information  like 
telephone  numbers  in  there,  and  I  did  not  care  for 
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anybody  to  see  that,  because  the  people  that  were 

involved  in  them  telephones  were  very  important 

people. 

The  Court:     All  right,  we  will  take  the  recess. 

Mr.  Belli:  I  wonder  if  that  question  could  l)e 
answered  to  your  Honor  in  chambers  without  liav- 
ing:  it  come  out  in  open  court  here. 

Mr.  Campbell :  We  object  to  that.  That  is  not 
proper. 

The  Court:  Well,  ladies  and  gentlemen  of  the 
jury,  we  will  take  the  afternoon  recess,  and  may  I 
again  admonish  you  not  to  discuss  this  case  amongst 
you_rselves  or  suffer  or  permit  any  person  to  con- 
verse witli  you  on  any  subject  of  the  trial  until  the 
case  is  finally  submitted  to  you. 

Counsel,  you  have  several  matters  to  discuss  with 
me? 

The  jurors  may  now  retire  for  the  afternoon  recess. 
(Thereupon  the  jury  retired.) 
(The  following  proceedings  were  had  in  the 
absence  of  the  jury:) 

Mr.  Campbell:  I  think  Mr.  Wild  should  stay  in 
the  courtroom. 

Mr.  Belli:  I  don't  think  this  will  take  long.  T 
think  I  know  what  counsel  has  in  mind. 

Mr.  Campbell:  I  will  make  it  brief.  I  simply 
wnnted  the  record  to  show  that  I  press  the  matter 
with  relation  to  certain  questions  which  have  been 
asked  of  this  witness,  and  his  refusal  to  answer,  on 
the  ground  that  the  answer  may  incriminate  him 
on  several  grounds,  further  that  it  might  tend  to 
degrade  him. 
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IVe  have  here  a  situation  of  a  defendant  who  has 
offered  himself  on  the  stand,  and  who  has  thrown 
aside  the  cloak  of  immunity,  which  is  in  favor  of 
tlie  defendant,  in  a  criminal  case,  where  he  can 
vj^\  be  compelled  to  give  evidence  which  will  in- 
criminate him. 

So  far  as  other  clients  are  concerned,  the  cases 
wWh  which  I  am  familiar  deal  with  other  people, 
A^i  til  esses  wlio  are  produced,  and  who  are  asked 
(UK'stions  vrliich  may  disclosed  the  existence  of  other 
crimes. 

But  so  far  as  the  defendant  here  concerned,  the 
Af'Tv  tliin.^'s  in  issue  are  the  amounts  and  sources 
of  II is  income,  what  his  expenses  are,  whether  or 
not  t]i(>v  were  ordinary  and  necessary  [483]  ex- 
penses of  doing  business. 

TVe  are  faced  with  the  situation  here  where  he 
is  claiming  certain  expenses,  and  yet  in  order  for 
tbe  Government  to  verify  those  expenses,  he  is 
raising  the  cloak  or  the  purported  cloak,  or  the 
claim  rather,  of  constitutional  immunity  against 
self-incrimination. 

T  do  also  want  to  point  out  in  that  regard,  that 
if  there  is  conceivably  any  federal  crime — and  I 
think  my  point  is  well  taken — that  this  Court  only 
acts  to  protect  the  witness  against  incrimination 
for  federal  offense  and  not  with  regard  to  a  state 
offense,  but  if  there  was  any  crime  that  would  be 
or  could  be  involved  by  any  admission  or  answer 
which  we  could  conceive  of  this  witness  giving  in 
answer  to  these  questions,  the  statute  of  limitations 
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has  run  as  to  violations  of  the  Federal  Communica- 
tions Act. 

Counsel  referred  to  this  offense  having  tran- 
spired l^ack  in  1941,  '42  and  1943.  I  think  I  am 
correct  in  asserting  that  crimes  under  that  act  are 
barred  after  the  termination  of  three  years. 

We  think  that  to  permit  the  witness  to  stand 
upon  and  to  secure  that  cloak  of  protection  by 
the  Court,  impairs  the  Government  in  its  pursuit  of 
the  truth  with  regard  to  claimed  expenses  by  these 
defendants. 

( Oif -the-record  discussion  between  counsel.) 

My.  Campbell:  I  want  to  point  out  a  matter 
that  was  [484]  called  to  my  attention  by  Mr.  Mc- 
Millan, and  that  is  that  in  these  cases,  the  law  is 
well  established  that  the  Government  is  entitled  to 
claim  these  taxes,  regardless  of  the  illegality  of  the 
defendant's  business,  and  the  nature  of  that  busi- 
ness is  a  legitimate  inquiry,  even  though  the  subject 
of  the  business  itself  may  be  of  an  illegal  nature. 

The  Court:    That  is  true. 

It  is  further  true  that  certain  expenditures — this 
is  the  Government's  position,  which  the  Court  has 
not  ruled  on,  although  olfered  in  instructions — 
that  certain  types  of  expenditures  are  not  allow- 
able in  an  illegal  business,  as  being  contrary  to 
public  policy,  and  I  think  the  reasons  for  that  are 
well  foimded  in  logic  and  well  founded  for  moral 
reasons. 

Now,  we  are  attempting  here  to  verify  items  set 
forth  on  his  cards  for  expenses,  and  I  think  we  are 
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entitled  to  be  able  to  verify  those,  to  the  extent 

that  it  is  possible  to  do  so. 

Mr.  Belli:  Just  in  brief  answer,  if  there  is  any 
question  about  what  those  items  are  for — although 
it  is  entirely  in  the  record  now,  they  were  for  this 
pay-off.  That  is  clear  from  the  record,  but  +hat 
could  be  stipulated  to. 

If  counsel  says  that  those  are  not  pro])erly  de- 
ductible items,  we  have  it  in  the  record  that  we  can 
sti])ulat('  to,  that  tliey  are  pay-offs.  Whether  they 
are  (ledn('til)le  or  not  is  a  question  of  law  and  not 
of  fact,  IxH'ause  I  am  willing  to  stipulate.   [485] 

On  flic  otiier  issue,  tlierc-  is  still  open  here  the 
(|U('sti()n  of  wlK^her  Mr.  Wild  should  be  indicted 
for  conspiracy  to  violate  the  Federal  Comnnmic- 
tioiis  Act  and  any  number  of  acts  under  the  federal 
.IS  well  as  state  statutes,  and  the  statute  of  limita- 
tions does  not  bar  on  that. 

W'^ithout  elaborating  on  that,  your  Honor  can  see 
that  ])lacing  a  wire  service  into  a  bookmaking  es- 
ta])lishment  is  not  the  end  in  view  per  se.  What  the 
bookmaking  establishment  is  trying  to  do  is  make 
money  on  gambling,  and  gambling  is  the  illegal 
enter) )rise,  and  the  pay-off  is  for  the  illegal  enter- 
j)rise. 

Conversely,  you  start  with  the  pay-off',  and  the 
whole  illegitimate  enterprise,  right  straight  on  up 
to  the  wire  service,  and  the  conspiracy  is  brou.ght 
before  your  very  eyes,  and  that  is  why  I  think  the 
man  must  necessarily  take  his  constitutional  im- 
munity. 

j\Ir.  Campbell:  May  I  add  this  one  thing  as  to 
the  pay-off — 
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The  Court:  Are  you  willing  to  accept  counsel's 
stipulation  ? 

Mr.  Campbell :  I  think  we  are  in  agreement, 
your  Honor,  that  that  particular  matter  should  not 
be  a  matter  of  stipulation,  by  reason  of  the  fact 
that  it  has  a  bearing  upon  the  intent  of  this  de- 
fendant with  respect — I  might  say  in  that  particu- 
lar item  at  least  an  unfortunate  intent  which  has 
a  direct  bearing  on  this  case,  so  far  as  the  real 
offense  is  concerned. 

The  Court:  I  can  not  understand  why  the  wire 
service  [486]  assumes  the  proportions  it  seems  to 
assrjne.  I  can  not  over-dramatize  that  phase  of  it. 

Mr.  Campbell :    I  understand. 

The  Court:  Wire  service  is  wire  service,  and 
you  are  not  claiming,  in  the  returns,  any  deductions 
are  not  allowed  for  wire  service. 

Mr.  Campbell:  No,  we  are  allowing  that  deduc- 
tion, your  Honor,  so  possibly  that  assumes  some- 
thing out  of  its  proportion. 

The  Court:  You  move  from  the  province  of  de- 
bate the  so-called  wire  service,  because  the  Govern- 
ment is  admitting  any  amounts  paid  thereon  are 
legitimate  deductions. 

We  do,  however,  come  to  a  more  basic  problem, 
and  that  is  the  question  of  the  so-called  pay-offs — 
it  has  been  so  characterized  by  counsel  —  in  the 
amounts  of  $105.  That  does  go  to  the  very  heart  of 
this  controversy.  The  Government  claims  that  that 
amount  of  $105  each  and  every  month  is  not  a  de- 
ductible item. 
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Mr.  Campbell:     Correct,  your  Honor. 

The  Court:  As  the  amount  involved  was  paid  in 
such  fashion  as  to  be  contrary  to  the  policy  of  th(* 
law  and  contrary  to  good  morals. 

Now,  the  only  basis  upon  which  we  can  fei-ret 
out  the  nature  of  that  payment  and  the  scope  of  it, 
whether  it  comes  within  that  particular  bracket 
within  the  condemnation  of  the  law,  is  [487]  to 
develope  the  facts. 

Th(^  defendant  has  placed  himself  on  the  stand, 
and  I  think  I  have  offered  him  considerable  pro- 
tection during  the  course  of  the  cross  examination. 
As  to  that  protection,  the  Government's  counsel  has 
not  objected.  I  think  we  are  all  in  accord  on  that 
])has('  of  it.  I  do  feel,  however,  that  the  Goverii- 
irieiit's  counsel  is  correct,  the  witness  Mr.  Wild 
should  characterize  the  payments,  at  least  becaus(^ 
of  its  appellation,  in  proper  description  and  terms, 
from  his  viewpoint.  Mr.  Krakauer  has  testified  on 
it. 

Tlie  witness  has  attempted — whether  designedly 
or  not — to  say  that  there  was  some  charity  matters 
there. 

I  think,  in  the  light  of  coimseFs  question  that  he 
is  entitled  to  go  into  it  and  ferret  out  the  charar'tei*- 
ization   of  it. 

The  witness  is  instructed  to  answer  that  question. 
You  will  resume  the  stand,  Mr.  Wild,  and  answer 
the  (juestion. 

Mr.  Belli:  So  that  the  record  may  be  clear,  may 
we  take  an  exception  to  your  Honor's  ruling?   T 
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think  if  your  Honor  persists  in  the  ruling,  with 
all  clue  respect,  it  will  result  in  a  mistrial  and  mis- 
conduct on  the  part  of  the  United  States  Attorney 
and  the  Court,  particularly  after  we  have  offered 
to  stipulate  as  to  what  that  is,  and  there  certainly 
is  no  question  in  the  record  what  the  payment  was. 

Counsel  refusing  therefore  to  take  the  stipula- 
tion, [488]  regardless  of  what  he  said  on  the  record, 
must  not  then  be  in  good  faith  in  preferring  to 
get  from  this  witness  what  he  wants  to  get  from 
him,  that  is,  the  details  of  this  gambling  venture. 

The  Court:  There  is  one  contradiction  to  that, 
counsel :  The  fact  is  that  the  witness  has  testified, 
just  prior  to  the  recess,  that  part  of  the  $105  was 
]>aid  to  charity,  the  Community  Chest,  War  Relief 
and  the  like.  Now,  if  that  stipulation  had  come  out 
at  a  time  prior  to  that  answer,  I  think  it  would  be 
a  fair  case  on  the  part  of  counsel  to  accept  it. 

Mr.  Campbell:  Except  for  one  thing,  your 
Honor:  T  wish  to  point  out,  since  Mr.  Krakauer's 
testimony  as  to  the  nature  of  these  payments,  there 
lias  been  a  very  serious  attack  upon  his  credibility, 
Avith  inferences  that  he  is  completely  uni^eliable.  T 
think  we  are  entitled,  if  we  can,  to  substantiate  all 
parts  of  his  testimony. 

Mr.  Belli:  How  does  that  substantiate  the  wit- 
ness' testimony,  by  having  Mr.  Wild,  the  party 
here,  being  forced  to  testify  to  a  separate  crime? 
That's  what  it  amounts  to. 

The  Court :    Well,  that  is  my  ruling. 

Mr.  Belli:  May  I — so  the  record  may  be  clear — 
say  one  thing  further  on  it,  your  Honor? 


United  States  of  America  457 

(Testimony  of  Julius  Wild.) 

Counsel  persisted  in  forcing  Mr.  Wild  to  answer 
those  questions.  We  move  at  this  time  to  strike  out 
any  testimony  with  reference  to  what  these  pay- 
ments were,  when  the  record  was  [489]  clear  on 
that,  and  it  is  a  question  of  law  as  to  whether  these 
are  deductible  income  items. 

The  Court:  Counsel,  may  I  ask  you  to  direct 
3^our  attention  to  the  specific  thins:  you  have  in 
mind?  Are  you  talking  of  the  $105? 

Mr.  Belli:  Yes,  we  move  to  strike  out  any  testi- 
money  with  reference  to  that  question  of  its  being 
for  charity  or  anything  else.  T  think  that  came 
from  the  witness  by  way  of  misconduct  on  the  part 
of  the  TTuited  States  Attorney,  in  repeatedly  asking 
him  the  question,  after  the  witness  showed  that  he 
wanted  to  take  a  constitutional  on  it.  We  move  to 
strike  that  out.  kSo  that  the  record  will  be  clear  at 
the  present  time,  again  we  are  willing  to  stipulate 
as  to  what  those  payments  were  and  we  indicate  in 
the  record  that  counsel  can  not  be  in  good  faith  in 
pursuing  this  issue,  after  the  stipulation  is  offered 
tliat  they  were  for  pay-offs. 

If  there  is  now  an  attempt  made  to  show  some 
collateral  crime  on  the  part  of  Mr.  Wild,  it  is  only 
for  the  purpose  of  prejudicing  him  in  the  eyes  of 
the  jury. 

Mr.  Campbell :  Mr.  McMillan  calls  my  attention 
to  a  matter  I  was  also  going  to  call  to  the  attention 
of  the  Court,  that  we  have  a  situation  here  where 
counsel   is   now   attempting   to   stipulate   that   his 
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clic^nt  did  not  tell  the  truth  on  the  stand.  I  think 

the  jury  is  entitled  to  the  truth  of  this  matter. 

The  Court:  That  is  the  basis  of  my  ruling.  I 
thought  I  [490]  made  that  clear. 

Mr.  Campbell :  The  stipulation  does  not  have  the 
dignity  of  testimony.  On  that  record  we  stand.  AVe 
will  submit  it. 

ATr.  Belli:  So  that  your  Honor  understands,  and 
tilt-  record  is  clear,  my  position  is  that  he  was  bad- 
ge red  into  and  forced  to  answer,  by  way  of  mis- 
conduct on  the  part  of  the  United  States  Attorney. 

The  Court:  Counsel,  for  fear  that  some  review- 
in  :r  court  might  perchance  by  some  small  degree  be 
misled  by  that  term  ''badgered",  I  desire  to  hav(> 
Ihc  record  show  that  at  no  stage  of  the  cross  exam- 
ination of  the  defendant  Mr.  Wild  was  he  badgered, 
molested,  interrupted  or  otlierwise  cajoled  into  any 
answer  or  admission  concerning  any  material  fact. 

Mr.  Belli:  Except  that  the  man  had  taken  the 
constitutional,  your  Honor,  and  he  was  repeatedly 
asked  and  questioned  upon  it,  and  he  said  that  he 
refused  to  answer. 

The  Court:  That  was  the  Government's  pro- 
vince. I  think  the  defendant  Wild  is  getting  as  fair 
a  trial   as  any  man  ever  received  in  this  court. 

We  will   now  take  the  recess. 
(Recess.)    [491] 

Mr.  Campbell:     Shall  I  proceed,  your  Honor? 

The  Court:     Yes. 

Mr.  Campbell:  Q.  Mr.  Wild,  I  am  going  to 
return  to  vou  the  first  card  of  Government  Exhibit 
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Xo.  7,  pertaining  to  the  first  week  of  January, 
1940,  and  I  am  handing  you  this  time  the  original 
which  has  been  found  rather  than  the  photostatic 
copy,  and  I  am  going  to  direct  your  attention  to 
the  listing  there  of  expenses  where  there  is  the 
word  ''Nut— $105."  T  will  ask  you  what  that  ex- 
])ense  was,  and  to  whom  it  was  paid. 

Mr.  Belli:  IMay  the  record  show  the  witness  on 
the  advice  of  counsel  refuses  to  answer  on  constitu- 
tional grounds,  and  I  think  your  Honor  made  a 
luling  and  your  Honor  may  so  advise  the  witness. 

The  Court:  The  Avitness  was  present  during  the 
recess  when  I  ruled  on  this  point.  You  may  now 
answer   that   question,   Mr.   Wild. 

The  Witness:  A.  Your  Honor,  at  this  time 
when  this  card  is  made  out,  and  this  was  put  on, 
I  was  at  Santa  Anita.  If  you  have  another  card 
where  I  was  I  could  explain  it  because  I  didn't 
make  this  up. 

Q.     You   did  not   direct  that   entry? 

A.     I  was  not  here.  I  was  at  Santa  Anita. 

Q.  So  that  as  I  understand  your  answer  now, 
you  don't  know  what  this  *'Nut — $105"  is? 

A.     T  doirt  know,  because  T  wasn't  here.   [492] 

O.  Do  yon  know  what  this  item  *'Ext— $30"  i  ; 
on  the  same  card  ? 

Mr.  Belli:  May  my  objection  and  exception  and 
admonition  and  motion  run  to  all  of  this  line  of 
testimony  without  the  necessity  of  repeating  it, 
your  Honor? 

The  Court:    It  may,  but,  of  course,  "Ext"  comes 
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within  a  different  category  altogether.  Did  he  say 

**Ext"  means  "extras",  is  that  right? 

Mr.  Campbell:  Yes,  your  Honor,  but  I  am  re- 
peating to  him,  asking  him  if  he  now  knows  what 
that  ''Ext"  is. 

The  Court:     Objection  overruled. 

Mr.  Belli :  But  my  objections,  exceptions  and 
motions  may  run  to  all  this  line  of  testimony  witli- 
out  the  need  of  renewing  them"? 

Tlie  Court:  Yes,  and  the  record  may  so  shoAV, 
counsel. 

Tlie  Witri(>ss:  A.  T  didn't  write  this  "Ext" 
for  this  ticket.  But  T  have  an  idea  what  it  is.  It 
coiild  be  two  or  three  or  several  things.  I  don't 
know   exactly  what  this   is. 

]\rr.  Campbell:  Q.  I  am  going  to  direct  your 
attention  to  card  No.  9  of  the  group,  Government's 
Exhibit  No.  7  for  the  period  ending  March  1,  1942, 
and  to  the  expenses  labeled  "X-105."  Do  you  know 
wliat  that  is,  sir? 

A.     He  said  this  is  1942.  This  is  March  1,  1941. 

Q.     1941,   I   beg  your  pardon. 

A.     March  1,  1947.  I  was  ni^t  here  either.  [493] 

Q.     Where  were  you  on  that  day? 

A.  Where  was  I  March  1,  1941?  I  can  tell  you 
close  to  March  1.  I  can't  tell  you  where  I  was  on 
that  day  right  now.  I  am  trying  to. 

Q.  Can  you  state  definitely  you  were  not  in  San 
Francisco  on  that  date? 

A.  If  you  show  me  the  calendar,  Mr.  Campbell, 
I  could  for  1941. 
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Mr.  Campbell:  May  this  be  marked  for  identi- 
fication, if  the  Court  please? 

The  Court:     So  ordered. 

(Calendar  for  1941  was  marked  U.  S.  Ex- 
hibit 16  for  Identification.) 

Mr.  Campbell:  Q.  I  am  going  to  show  you  a 
calendar  for  the  year  1941,  which  has  been  marked 
IT.  8.  Exhibit  16  for  Identification,  and  I  ask  you 
where  you  were  on  the  1st  day  of  March,  1941. 

A.  This  is  on  a  Saturday.  To  the  best  of  my 
recollection  I  left  here  either  on  a  Thursday  or  a 
Friday  to  see  Saturday's  races  at  Santa  Anita 
and  to  {^o  to  work  at  Tijuana  on  Sunday  and  come 
back  Monday,  but  I  didn't  get  back  until  Monday 
or   Tuesda}^ 

Q.  Were  the  races  running  at  Caliente  at  that 
time?  A.     Every   Sunday. 

Q.  And  you  were  not  here  on  any  Saturday 
through  1941?  [494] 

A.  T  would  be  here  some  Saturdays  until  one 
or  two  o'clock,  depending  upon  what  plane  I  would 
take  or  what  transportation  I  would  get. 

Q.  Did  you  go  to  Caliente  or  Tijuana  every 
Saturday  of  1941? 

A.  If  I  was  not  there  Saturday  night  I  would  be 
there  Sunday  night.  Not  every  —  but  when  the 
weather  permitted,  or  if  I  could  drive  I  would 
make  it  every  time  I  could. 

Q.  Mr.  Wild,  you  have  heard  Mr.  Krakauer  tes- 
tify here  that  the  item  of  $105  were  a  monthly  item 
paid  for  protection.  Did  you  hear  that  testimonv? 
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A.     I  heard  what  he  testified  to. 

Q.  And  was  there  such  a  payment  made  every 
nionth  in  connection  with  the  business? 

Mr.  Belli:  May  I  have  the  same  objection  and 
exception  and  admonition? 

The  Court:    Yes,  and  the  objection  is  overruled. 

Mr.  Belli :  And  it  is  also  understood  the  witness 
still  seeks  to  accept  his  constitutional  with  respect 
to  this  question? 

The  Court:     Yes,  to  this  particular  point. 

Mv.  Campbell:  Will  you  read  the  question, 
please? 

Mr.  Belli:    Q.     Mr.  Wild,  you  were  asked — 

Mr.   Campbell:     ISTo,  let  the  reporter  read  it. 
(Question  read.) 

The  Witness:  Not  exactly  $105.  There  was  such 
a   Tvnyraent   [495]   like  that  made,  but  it  varied. 

Q.     How  much  was  that  payment? 

A.  What  do  you  mean,  how  much  was  the  ex- 
pense ? 

Q.  How  much  was  paid  a  month  for  protection 
expense. 

A.  I  would  give  $80  one  place  and  ten  another, 
and  there  never  was  $105  put  in  one  envelope. 

Q.     Where  did  you  give  the  $80? 

Mv.  Belli :  May  the  record  show  through  all  this 
testimony  the  witness  does  on  the  advice  of  his 
counsel  refuse  to  answer  because  to  do  so  will  tend 
to  incriminate  him  or  d(M2,rade  him  and  put  him 
in  n  ]:)osition  of  being  charged  not  only  with  a  State 
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but  a  Federal  crime,  as  well  as  being  charged  with 

income  tax  evasion. 

The  Court:  Counsel,  ask  the  question,  if  the 
item  of  $105  over  a  period  of  months,  as  embraced 
in  the  returns,  represented  so-called  protection 
money.  If  that  question  is  asked  and  answered  we 
will  then  depart  from  this  particular  subject. 

Mr.  Campbell:  As  to  the  question  suggested  by 
your  Honor,  the  payment  is  not  embraced  within 
the  returns.  It  is  in  the  cards. 

The  Court:  It  is  integrated  in  the  figures  but 
embraced  in  the  cards.  Rather  than  to  segment  it 
and  ask  where  $10  or  $80  may  have  gone,  I  think 
if  you  had  that  in  the  record  that  would  be  suffic- 
ient.  [496] 

Mr.  Belli:  May  the  record  show  my  continuing 
objection,  exception,  admonition  and  motion? 

The  Court:    Yes. 

Mr.  Cami)bell:  Q.  Mr.  Wild,  did  you  pay 
throughout  the  period  and  to  whomever  was  paid 
the  amount  of  $105  a  month  in  the  aggregate  each 
month   for  purposes  of  protection? 

A.  I  wouldn't  say  it  averaged  $105,  and,  fur- 
thermore, I  don't  know  whether  this  is  protection 
money  or  what,  or  whether  it  was  my  own  money. 
When  I  was  first  there  T  had  to  take  it  ''down  the 
lines"  and  then  to  Peter  McDonough,  and  I  don't 
know  what  it  was  for.  If  I  was  ox^erating  T  had  to 
pay  that  expense. 

Q.  And  you  couldn't  operate  unless  you  paid  it. 
That  was  vour  belief  at  the  time?  A.     Yes. 
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Q.     And  that  is,  it  ran  to  $105  a  month? 

A.  I  am  trying  to  tell  you,  it  ran  more  and  it 
ran  shorter. 

Q.  I  call  your  attention  to  the  fact  that  through- 
out these  cards  from  time  to  time  there  is  the  item 
of  $105.  Is  that  the  item  to  which  you  refer? 

A.  Yes.  You  know,  it  is  a  sample  of  what  I  am 
referring"  to. 

Q.  But  you  helieved  you  could  not  operate  un- 
less you  paid  it,  and  it  was  for  that  purpose  for 
which  it  was  paid? 

A.  When  it  comes  to  protection,  you  said  *^pro- 
toctiou  —  protection."  I  was  not  protected  very 
much  when  T  was  arrested  [497]  23  times  in  23 
months. 

Q.  In  view  of  your  statement,  you  ordinarily 
knew  in  advance  when  there  was  going  to  be  a  raid 
on  your  place,  did  you  not?  A.     No,  sir. 

Mr.  Belli:  That's  objected  to  as  incompetent, 
irrelevant,  and  immaterial. 

The  Court:    Objection  overruled. 

Mr.  Campbell:     Q.     Weren't  you  advised? 

A.  Well,  the  runners  would  call  me  if  they 
raided  my  competitors  they  would  call  me  and  say, 
*'It  is  getting  hot  down  here.  AVatch  your  step." 

Q.  But  you  did  secure  advice  in  advance  of  any 
of  those  raids  with  a  few  exceptions? 

Mr.  Belli :  Just  a  minute,  that  is  objected  to  on 
the  ground  it  is  incompetent,  irrelevant,  and  im- 
material, and  could  have  no  bearing  on  the  charge 
of  income  tax  evasion.  I  advise  my  client  not  to 
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answer  the  question  on  his  constitutional.  If  your 
Honor  instructs  him  he  will  have  to  abide  by  your 
Honor's   instruction. 

The   Court:     The  objection  is   overruled. 

Mr.  Campbell:    Will  you  read  the  question? 
(Question  read.) 

Mr.  Belli:  And  I  have  an  exception  to  jowv 
Honor's  ruling,  too. 

The  Court:    Yes.  [498] 

Mr.  Campbell:  Q.  You  may  answer  the  ques- 
tion, Mr.  Wild. 

Mr.  Belli:  Q.  You  can  answer  that  ''Yes"  or 
''No".  The  Witness:     A.     No. 

Mr.  Campbell:  Q.  Isn't  it  a  fact,  Mr.  Wild, 
that  you  were  advised  and  arranged  bond  in  ad- 
vance of  the  raids? 

Mr.  Belli:  That  is  objected  to  as  incompetent, 
irrelevant,  and  immaterial,  highly  prejudicial;  it 
tends  to  incriminate  and  degrade  the  character  of 
the  witness  here  and  the  defendant,  himself,  for 
other  crimes  than  for  which  he  is  being  charged 
Iiere.  In  fact,  he  is  being  put  on  the  stand  now 
for  more  than  the  crime  of  income  tax  evasion, 
and  I  again,  to  the  best  of  my  humble  ability,  ad- 
vise my  client  to  abide  by  his  constitutional  guar- 
antee on  the  ground  to  answer  will  tend  to  incrim- 
inate or  degrade  him  on  other  charges  than  that 
presently  being  tried  before  your  Honor  and  this 
jury.  If  your  Honor  rules  otherwise,  he  will  have 
to  abide  by  your  Honor's  instructions^ — 

The  Court:  I  believe,  Mr.  Campbell,  a  suffcient 
scope  has  been  given  to  surround  that  payment 
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sufficient  to  characterize  it.  If  you  pursue  the  mat- 
ter beyond  this,  I  will  sustain  counsel's  objection. 

Mr.  Belli:  Thank  you.  Is  that  all,  then,  on  this 
subject? 

The  Court:  I  think  the  witness  has  answered 
the  questions.  We  have  allowed  sufficient  latitude 
on  that.  [499] 

Mr.   Campbell:     All  right. 

Q.  i^ow,  lot  us  come  back  to  this  little  black 
hook,  Mr.  AVild:  You  say  at  the  time  that  the  reve- 
nue a.2:ent  called  upon  you  for  further  books  to 
substantiate  your  1941  return,  you  turned  this  black 
book  over  to  Mr.  Krakauer,  is  that  right? 

A.     I  did. 

Q.  And  from  it  he  made  uj)  the  12  cards  that 
you  and  Mr.  Callahan  took  down  to  the  revenue 
n,p:ent's   office?         A.     He  did. 

Q.  But  you  never  showed  the  black  book  to  Mr. 
Callahan  at  any  time? 

A.     Not  to  my  knowledge. 

Q.  So  that  so  far  as  you  know  Mr.  Callahan 
did  not  know  what  was  in  the  black  book,  is  that 
right — so  far  as  you  know?  A.     Yes. 

Q.  Now,  there  has  been  some  testimony  here  by 
Mr.  Callahan  as  to  how  he  made  out  with  the 
returns.  You  heard  that  testimony,  didn't  you? 

A.     I  did. 

Q.     You  heard  Mr.  Callahan?  A.     I  did. 

Q.  And  you  heard  him  testify  that  you  would 
supply  him  monthly  averages  as  to  the  various  ex- 
penses which  you  had  there  and  he  would  set  those 
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down  for  each  month,  isn't  that  right?  You  heard 

that  testimony,  is  that  correct?  [500] 

A.     I  think  so. 

Q.  And  you  heard  his  testimony  that  the  only 
record  he  ever  had  before  him  was  mth  respect 
to  the  Avages  paid  your  employees.  Social  Security, 
which  is  this  book  Defendant's  Exhibit  L,  is  that 
right?  A.     That's  right. 

Q.  And  that  is  the  fact,  that  that  is  all  you 
know  that  Mr.  Callahan  had?  A.     That  is  all. 

Q.  And  that  is  all  he  had  at  the  time  he  pre- 
]:tared  tlie  return  for  1941? 

A.     That  is  all.  I  gave  him  the  figures. 

Q.  You  heard  Mi*.  Callahan  testify,  did  you  not, 
that  he  averaged  these  expenses  you  gave  him,  plus 
the  salaries,  and  added  approximately  $5000  as 
your  profit  for  the  year,  is  that  right? 

A.  I  don't  know  where  he  got  the  right  of  $5,- 
000.  That  ain't  the  figure  I  gave  him.  The  figure 
I  gave  him  was  exactly  the  figure  that  I  had  in  the 
book. 

Q.  Did  I  understand  your  testimon}^  that  you 
did  not,  as  Mr.  Callahan  said,  give  him  a  figure  of 
profit  for  the  year?  A.     Oh,  yes,  I  did. 

Q.     Was  that  figure  $5000  for  1941? 

A.  I  don't  know  exactly  what  that  figure  was. 
If  you  show  me  this  book,  or  if  I  had  the  book  I 
could  tell  you. 

Q.  Mr.  Callahan  testified  you  told  him  your 
profit  was  $5000,  [501]  and  so  he  added  that  to 
the  expenses  to  arrive  at  the  gross  business. 
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A.  I  didn't  say  the  profit  was  five  thousand — 
I  said  around  five  thousand. 

Q.  Did  you  supply  the  figure  $4998.36  as  your 
profit? 

A.     If  Mr.  Callahan  put  it  down  I  supplied  it. 

Q.     Bid  you  supply  that  figure? 

A.  I  am  not  sure  of  it,  that  I  supplied  it,  but 
T  supplied  my  figures  to  him.  Now,  if  that  was 
the  fijxure  I  supplied  him  that  is  what  he  got,  and 
if  T  had  my  hook  T  would  tell  you  exactly  to  the 
T)0]uiy   wliat   it   was. 

Q.  And  you  say  the  black  book  you  had  sup- 
iiortcTl  the  figures  that  were  taken  down  to  the  reve- 
nue  agent?  A.     That's   right. 

Q.     And  were  taken  out  of  that  book? 

A.     That's  right. 

Q.  Yet  those  are  the  same  figures  that  Mr.  Cal- 
lahan arrived  at  in  his  work  sheet  in  the  method 
he  described  here? 

A.     I  guess  that's  right,  too. 

Q.  You  foimd  that  Mr.  Krakauer  was  a  very 
efficient  and  accurate  bookkeeper,  did  you  not? 

A.  He  was  so  accurate  that  I  never  had  another 
one  like  him,  or  never  saw  one  like  him. 

Q.  He  kept  track  of  everything  right  down  to 
the  penny? 

A.  And  if  there  was  anything  smaller  than  a 
penny  he  could  keep  [502]  it  smaller  than  that. 

Q.     That's  right?  A.     That's  right. 

Q.  And  he  kept  those  records  for  you  for  the 
period  of  nine  or  ten  years,  didn't  he? 
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A.     I  don't  know  whether  it  was  for  the  period — 

Q.     Well,  it  was  a  period  of  several  years? 

A.     Around  that. 

Q.  There  has  been  some  question  here  about 
sleepers.  A.     Yes,  sir. 

Q.  Did  you  include  the  sleepers  in  the  book 
which  you  kept?  A.     No. 

Q.  Were  the  sleepers  included  on  the  cards 
which  Mr.  Krakauer  kept? 

A.  Sometimes  they  were.  It  all  depended  — 
Now,  if  there  was  — Well,  you  asked  me  and  I  will 
answer  you.  I  said  it  all  depends. 

Q.  Were  they  reflected  on  those  cards,  Govern- 
ment's Exhibits  7,  8,  and  9? 

A.     Maybe  a  few  were  and  maybe  they  were  not. 

Q.     Do  you  know? 

A.  Well,  it  is  "Yes"  and  "No".  There  mic^ht 
have  been  some;  I  never  saw  no  sleeper  on  there 
yet.  On  every  one  of  those  cards  I  looked  at  I  never 
saw  a  sleeper. 

Q.  '^riiese  are  the  cards  you  used  in  making  up 
that  black  [503]  book,  weren't  they? 

A.  But  I  never  got  no  card  with  no  sleepers.  He 
and  I  tended  to  those  sleepers  before  I  went  with 
my  part. 

Q.     That  has  nothing  to  do  with  these  records? 

A.     What,   the   sleepers? 

Q.     Yes,  the  sleepers. 

A.    I  don't  think  so.  You  may  find  one  or  two 
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there,  Init  maj^be  I  can  explain  them.  There  is  a 

large  sleeper  there — 

Q.  Did  you  find  any  sleeper  when  you  went 
through  these?  A.     What? 

Q.  Did  you  find  any  sleeper  when  you  went 
through  these  cards  ? 

A.  Mr.  Campbell,  I  wasn't  looking  for  sleepers. 
I  was  looking  at  the  writings  to  make  sure  that 
vYi^vy  one  of  them  were  Mr.  Krakauer's  cards.  I 
didn't  look  for  sleepers. 

Q.  Will  you  look  during  the  evening  recess  and 
determine  whether  or  not  there  are  any  sleepers 
there?  A.     When,  now? 

Q.  During  the  evening  recess  or  in  the  morning 
before  court.  A.     Sure  I  will. 

Q.  All  right.  Let  us  go  for  a  minute  to  your 
business  at  Tijuana  or  Caliente.  Which  was  that, 
Tijuana,  or  Caliente? 

A.  Well,  it  is  the  same  thing.  It  is  Caliente 
Jockey  Club  in  Tijuana,  Mexico. 

Q.  That's  right,  so  that  those  terms  are  used 
interchangeably  when  we  say  Tijuana  or  Caliente? 

A.     It  refers  to  the  same  place. 

Q.  The  town  in  Tijuana  and  the  track  is  at 
Agua  Caliente,  the  hotel  ?  A.     That's  right,  sir. 

Q.  All  right.  You  say  during  the  period  in  ques- 
tion you  went  down  there  about  50  times,  as  I 
understood  your  testimony. 

A.  Well,  it  would  figure  around  that.  It  is  hard 
to  say.  If  I  had  my  book  I  could  tell  you  every  trip 
I  made. 

Q.     For  purposes  of  refreshing  your  recollection, 
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you  were  shown  a  document  which  bears  the  num- 
!)(']•  of  some  account  with  the  United  Air  Lines  in 
1941  or  1942.  A.     Yes. 

Q.  Can  you  state  approximately  how  many 
times  you  were  down  there  in  1942? 

A.     I  cannot. 

Q.     Would  it  be  every  week  end? 

A.     If  the  weather  permitted. 

Q.     Was  it  the  same  way  in  1943? 

A.  Oh,  no — no,  no — 1943.  I  think  the  Govern- 
ment—  Well,  1943  you  had  to  have  priority  to  go, 
and  sometimes  I  could  get  to  go  and  sometimes  T 
couldn't.   In  other  words,  if  there  was  nothing — 

Q.  You  mean  plane  priority,  is  that  right?  For 
plane  reservations?  A.     That's  right.  [505] 

Q.     About  how  many  times  dfd  you  go  in  1943? 

A.  That  T  can't  tell  you,  because  I  don't  know, 
myself. 

Q.     Did  you  average  once  or  twice  in  a  month? 

A.     I  don't  know. 

Q.  Caliente  is  only  oy)en  during  the  winter 
months,  isn't  it? 

A.     It  is  open  the  year  round. 

Q.     Was  it  open  the  year  round  then? 

A.     Yes. 

Q.  However,  during  1941  and  1942  you  averaged 
almost  every  week  end,  is  that  right? 

A.  Well,  I  wouldn't  say  every  week  end,  be- 
cause there  was  times  here  that  I  would  get  so  that 
I  just  couldn't  make  it.  So  I  would  phone  down  and 
have  the  man  that  is  working  for  me,  Mr. — I  think 
his  name  was  Robert  Campbell.  Well,  he  was  one 
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of  my  men,  and  "Green  Tie",  he  was  in  charge,  and 

I  would  phone  him  and  say,  '^I  can't  make  it." 

Q.  Throughout  this  period  when  you  Avould  get 
down  there  you  were  making  book,  is  that  right? 

A.    Yes,  sir. 

Q.  And  for  that  pur])ose  you  established  a  credit 
down  there,  you  say,  with  the  cbih. 

A.     I  always  had  a  credit  there. 

Q.     And  you  had  a  credit  of  $5000  at  least? 

A.  No,  I  never  did  have  that  kind  of  cash  up, 
but  I  still  had  that —  Well,  my  name  was  worth  it. 

Q.  When  you  went  down  there,  I  believe  some 
question  was  asked  of  Mr.  Hughes — did  you  take 
cash  down  with  you"? 

A.     Oh,  what  I  had  in  my  pocket. 

Q.  How^  much  cash  would  you  have  in  your 
pocket  and  how  much  cash  did  you  take  down  with 
you? 

A.  Whatever  I  had  in  my  pocket.  If  the  book 
went  good  I  had  a  good  bankroll,  and  if  the  book 
went  bad  I  had  a  short  bankroll. 

Q.  When  you  talk  about  the  book  are  you  re- 
ferring to  the  book  up  here?  A.    Yes. 

Q.  In  1942  and  1943  how  much  were  you  in  the 
habit  of  taking  to  Caliente  or  Tijuana  when  vou 
went  down  there  to  run  your  betting  down  there? 

A.  You  are  going  into  1943,  and  I  just  told  you 
I  would  have  to  wait  until  somebody  was  bumped 
off  until  I  could  get  a  plane  ride,  because  the  Army 
and  Xavy  services  came  first,  and  I  came  next. 

Q.     You  were  down  there  in  1942? 
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A.     Yes,  let's  take  1942  first. 

Q.  All  right,  let's  take  1942  first.  How  much 
money  did  you  take  down  there? 

A.  If  I  went  I  would  go  to  the  book  and  have 
a  thousand  dollars,  if  everything  went  all  right, 
and  I  would  take  that  one  thousand  dollars  with  me. 

Q.     Sometimes  it  weuld  run  over  that? 

A.     Sure,   it  would. 

Q.  How  much  is  the  most  you  remember  taking 
down  with  you?  A.     Of  my  own  money? 

Q.  Of  cash  that  you  carried  down  there  for  bet- 
ting purposes. 

A.  I  carried  cash  for  men  here  that  got  big  cash 
from  the  east,  three  or  four  thousand  dollars. 

Q.  Was  that  the  average  amount  you  would  take 
down  with  you,  your  own  or  somebody  else's? 

A.  No,  one  thousand  dollars  was  my  own  and 
the  rest  was  other  people's. 

Q.     You   would  carry   other  people's  money? 

A.     Yes. 

Q.  Sometimes  three  or  four  thousand  dollars,  is 
that  right? 

A.  Not  sometimes.  Now,  maybe  two  times  a  year 
or  three  times  a  year.  One  time  I  carried  seven 
thousand  dollars  down. 

Q.     When  was  that? 

A.     When  Seabiscuit  win. 

Q.     What  year  was  that?  A.     1940-41. 

Q.     And  Seabiscuit  ran  at  Caliente? 

A.     No,  for  the  future  book. 

Q.     Well,  let's  take  Caliente. 
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A.  The}^  had  a  future  book  at  Caliente.  They 
run  it  every  year.   [508] 

Q.     That  Avas  money  you  took  for  Caliente'? 

A.     Yes. 

Q.     Let's  take  1941— Seabiscuit  ran  in  1940. 

A.     Yes,  and  1941. 

Q.  Let  us  take  1942  first.  We  are  talking  about 
1942  first  at  your  own  request.  A.     Yes. 

Q.  You  said  you  carried  about  $1000  of  your 
o\n\  money,  is  that  right?        A.     Around  that. 

Q.     To  Caliente? 

A.     To  anywhere  I  would  go. 

Q.  And  to  Caliente  when  you  went  there,  is 
that  right?  A.     Yes. 

Q.  And  you  would  carry  sometimes  three  or 
four  thousand  dollars  of  other  people's  money  oc- 
casionally? 

A.     Now  you  got  it — occasionally. 

Q.  Now,  in  1943  when  you  went  down  there 
how  much  of  your  money  did  you  carry  at  times 
when  you  went  down  there? 

A.  Pretty  near  the  same  amount  of  what  I  had 
in  my  pocket. 

Q.  How  did  you  carry  that,  in  currency  or  coins 
or  checks?  A.     Always  currency. 

Q.  In  what  form  did  you  bring  back  the  money 
you  brought  back  from  Mexico?  Would  that  be 
in  currency  or  be  check,  or  how? 

A.     The  same  thing.  [509] 

Q.     Currency?  A.    Yes. 

Q.  After  August  8,  1942,  when  you  went  down 
there,  did  you  register  that  currency  at  San  Diego? 
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A.  What  do  you  mean  register?  I  registered 
nowhere.  I  registered  at  the  border.  You  had  to 
register  at  the  border. 

Q.     Did  you  register  the  euri-ency? 

A.  Sure,  I  did.  I  had  to  register.  Well,  I  had 
to  get  change  for  it. 

Q.  Did  you  leave  a  record  at  the  border  when 
yoti  came  back  as  to  the  amount  of  currency? 

A.  They  would  take  the  record.  If  you  did  not 
gi^e  them  a  record  you  didn't  get  over  and  you  had 
to  change  it  into  $2  bills. 

Q.  As  a  matter  of  fact,  you  couldn't  carry  any 
currency  over  after  August  8,  could  you,  Mr.  Wild? 

A.  Yes,  you  could  carry  all  the  currency  you 
wanted. 

Q.     In  $2  bills,  but  no  other  denominations'? 

A.     That's  right. 

Q.     Did  you  carry  all  this  money  in  $2  bills? 

A.     When  I  came  back? 

Q.    Yes. 

A.  Well,  what  I  had  in  my  pocket  had  nothing 
to  do  with  the  book. 

Q.  T  am  asking  you  about  the  money  you 
brought  back  from  across  [510]  the  border  after 
these  expeditions  of  yours.  Was  that  all  in  $2  bills? 

A.  If  I  borrow^ed  some  money  off  of  them  and 
had  money,  or  wanted  to  get  a  check,  I  could  go 
into  the  office  and  get  a  check. 

Q.  You  did  not  deal  in  any  of  the  scrip,  did 
you  I  A.     No,  I  did  not. 

Q.     You  never  dealt  in  the  scrip  that  was  put 
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as  between  the  United  States  National  Bank  and 

the  Banco  del  Pacifico,  of  Mexico? 

A.     No,  sir, 

Q.     You  always  dealt  in  cuiTency? 

A.     I  did. 

Q.  And  you  always  registered  that  at  the  bor- 
der? A.     I  did. 

Q.  That  was  under  the  Foreign  Funds  Control 
that  you  registered  that? 

A.     I  am  pretty  sure  I  registered  it. 

Q.     All  right,  sir. 

A.  If  you  didn't  register  those  things  you  know 
what  they  done  with  them  things.  You  just  regis- 
tered them  and  they  gave  you  some  change. 

Mr.  Belli:  Why  don't  you  wait  until  the  ques- 
tion is  asked  3^ou,  Mr.  Wild? 

Mr.  Campbell:  Q.  With  regard  to  this  Dr. 
Shornick  j^ou  [511]  referred  to,  you  say  Mr.  Kra- 
kauer  kept  a  record  of  that? 

A.     He  certainly  did. 

Q.     That  was  part  of  his  job  there  to  do  that? 

A.     That  was  his  job. 

Q.  Now,  the  individual  that  was  produced  here 
this  morning  that  you  subsequently  identified  as 
*' Artichoke  Joe,"  you  say  you  owed  him  $1000  since 
1943?  A.     I  did.  [511-A] 

Q.     Is  that  money  that  you  borrowed  from  him? 

A.     It  is  money  I  had  to  pay  off. 

Q.    When  did  you  borrow  that? 

A.     That  I  don't  remember. 

Q.    You  say  you  gave  him  security  for  that? 
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A.     I  certainly  did. 

Q.     A  ring  and  a  watch  ? 

A.  Either  a  ring — maybe  both.  He  was  given 
a  ring  or  a  watch  or  both. 

Q.  When  did  this  occur?  You  say  he  called 
you  and  said,  ''Come  and  get  your  stuff." 

A.     "Come  and  get  your  stuff." 

Q.     When  did  that  happen? 

A.     That  I  could  not  be  sure.  I  do  not  remem.ber. 

Q.     Several  years  ago? 

A.     Well,  it  happened  in  1941,  '42  or  '43. 

Q.     Well,  which  time? 

A.     Well,   Mr.   Campbell,   I   don't  know. 

Q.  Do  you  know  that  any  of  this  took  place, 
tins  $1,000  transaction,  in  any  of  the  years  1941, 
'42  or   '43? 

A.  It  did,  not  only  on  one  occasion.  I  owed  him 
more  than  that  on  others.  That  is  just  one  occasion. 

Q.     When  did  it  happen? 

A.     It  happened  every  year. 

Q.  When  was  it  that  he  called  you  and  said, 
"Come  and  get  [512]  your  stuff." 

A.  You  have  a  record  there.  If  you  could  tell 
me,  thini  I  can  verify  it. 

Mr.  Campbell :    I  have  no  record  at  all,  Mr.  Wild. 

The  Witness:     You  haven't? 

Mr.  Campbell:     This  is  the  first  I  know  of  this. 

A.  Well,  that  is  true.  He  said,  "Come  and  get 
it,"  and  then  he  was  closed  for  three  or  four  days 
aiid  I  said,  "Joe,  I  haven't  got  the  money  right 
now,"  and  he  said,  "Pay  me  any  time  you  want  to." 

Q.     When  is  the  last  time  you  saw  him  before 


478  Julius  Wild  vs. 

(Testimony  of  Julius  Wild.) 

he  was  produced  here  in  court  this  morning? 

A.     Since  that  time. 

Q.  AYel],  how  long  ago  Avas  it,  as  late  as  last 
Friday?  A.     What? 

Q.  That  3^ou  had  any  contact  with  this  Ariti- 
elioke  Joe. 

A.  I  haven't  had  any  contact  with  him  since  I 
was  closed;  just  when  I  done  business  with  him. 

Q.     That  was  in  1944? 

A.  I  think  I  done  business  with  him — every  time 
he  reopened,  I  done  business  with  him  and  big  busi- 
ness. 

Q.  You  say  you  have  known  him  for  15  or  17 
years. 

A.  Maybe  I'm  Avrong,  I  would  say  1926.  How 
long  ago  was  1926? 

Q.     Well,  22  years? 

A.  After  I  got  open  three  or  four  years,  when 
T  started  [513]  running  a  book  for  myself.  Well, 
it  is  17  years,  say. 

Q.     There  is  no  mistake,  Mr.  Wild,  that  the  same, 
man  who  appeared  here  this  morning  is  the  same 
man  you  described  as  knowing  since  three  or  four 
years  after  you  opened  your  book? 

A.  I  could  not  mistake  that  man.  I  could  be  half 
blind  and  still  tell  you  that  that  is  Joe. 

Mr.  Campbell:  May  I  suggest  a  recess,  your 
Honor  ? 

(Informal    discussion    of    further    witnesses 
and  time  to  complete  the  case.) 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
we  Avill  take  the  adjournment  now  until  tomorrow 
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morning  at  10:00  o'clock.  The  same  admonition  I 
have  given  you  before  applies,  not  to  discuss  the 
case  or  speak  with  or  permit  any  person  to  con- 
verse with  you  on  any  subject  of  the  trial,  until  the 
case  is  finally  submitted  to  you. 

There  has  been  an  indication  from  coimsel  as 
to  when  this  case  \^^ll  be  comi^leted,  and  I  assume 
that  in  the  orderly  course  of  events  this  case  \vill 
reach  you  at  the  latest  Friday  for  your  considera- 
tion and  deliberation.  All  risht. 

(Thereupon  an  adjourmnent  was  taken  until 
tomorrow    morning,    Wednesday,    August    18, 
1918,  at  10:00  o'clock.)   [514] 
Wednesday,  August  18,  1948,  10:00  o'clock  a.m. 
The  Court:    You  may  proceed,  counsel. 

JULIUS  WILD, 

recalled:  previously  sworn. 

Cross  Examination — (Resimaed) 

Mr.  Campbell:  Q.  Mr.  Wild,  durina-  yester- 
day's testimony  \-ou  referred  to  the  fact  that  at 
all  times  prior  to  the  time  that  Mr.  Krakauer  left 
your  employment  that  you  were  in  his  debt.  Caii 
you  state  at  this  time  how  much  you  owed  Julius 
Krakauer  on  January  1,  1941?  A.     I  cannot. 

Q.     What  is  your  best  recollection  at  this  time  ? 

A.     Well,  I  was  in  his  debt  at  aU  times,  so  I 
don't  know  how  much  I  owed  him.  I  knew  I  was- 
in  debt. 

O.     In  1940  you  had  some  losses  in   connection 
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with  the  Santa  Anita  book,  did  you  not,  relative  to 

Seabiscuit?  A.    I  had  some  losses? 

Q.     You  had  some  losses.  A.    Yes. 

Q.  At  that  time  you  borrowed  money  from  Kra- 
kauer,   didn't  you? 

A.     I  borrowed  money  off  of  him  often. 

Q.  What  is  the  greatest  amount  you  ever  owed 
Krakauer?  A.     Krakauer — around   $3000. 

Q.  Did  you  owe  him  that  much  in  the  beginning 
of  1941?  A.     I  don't  know. 

Q.  What  is  your  best  estimate  at  this  time  as 
to  how  much  you  owed  him  then? 

A.     I  have  no  idea. 

Q.     Did  you  owe  him  as  much  as  $2000? 

A.     I  don't  know. 

Q.     Did  you  owe  him  $1000? 

A.  I  may  not  have  owed  him  anything  beginning 
1940. 

Q.  I  am  not  talking  about  1940.  I  am  talking 
about  January  1,  1941.  A.     '41? 

Q.     Yes.  A.     Well,  you  just  said  1940. 

Q.  Well,  at  the  end  of  1940  and  beginning  of 
1941. 

A.     T  don't  know  whether  I  owed  him  anything. 

Q.     Did  you  owe  him  anything? 

A.  To  m}^  recollection  I  was  always  in  debt  to 
him  from  the  time  I  employed  him,  after  about 
eight  or  ten  months. 

Q.  I  am  trying  to  find  out  how  much  you  owed 
him  then.  A.     I  don't  know. 

Q.     You  can't  give  us  any  figure  of  any  kind? 
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A.  No,  but  if  you  give  me  a  book  I  can  tell  you 
all  my  figures. 

Q.  xire  you  referring  to  one  of  these  black 
]30oks  ? 

A.  Black  book,  note  ])ook — it  is  a  ledger.  It 
could  be  tan  [516]  or  black.  You  have  established 
it  as  a  black  book.  Now,  we  will  refer  to  it  as  a 
black  book. 

Q.  Is  that  one  of  the  books  you  referred  to  yes- 
terday; you  said  you  may  have  had  three  or  four 
of  those  books. 

A.  I  may  have  had  fifteen  of  those  books,  but 
you  mean   '41,  '42  or   '43? 

Q.     Yes.  A.     All  right,  I  had  them. 

Q.     You  had  three  books  for  that  period? 

A.     I  had  one  for  each  year. 

Q.  vSo  there  were  three  books  for  each  period, 
is  that  right?  A.     You  are  right. 

Q.  Did  you  have  a  record  in  there  of  the  amount 
you  owed  Krakauer? 

A.  I  had  a  record  of  everything  I  owed  every- 
one. 

Q.  But  I  asked  you  if  you  had  a  record  of  what 
you  owed  Krakauer.  A.    Yes,  sir. 

Q.  But  at  the  time  Mr.  Krakauer  left  your  eni- 
plo}Tiient  you  were  paid  up  to  him? 

A.    Yes,  I  was. 

Q.     You  didn't  owe  him  anything? 

A.     Not  a  cent. 

Q.     You  say  during  1941,  '42  and  '43  you  owned 
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a  liorse  named  Silent  Julie  and  its  mother,  is  that 

right?    [517]  A.     I   did. 

Q.  I  believe  you  explained  yesterday  when  you 
wrote  this  letter  to  the  collector  at  Los  Angeles 
in  July  of  1941,  that  when  you  said,  ''Please  be 
advised  that  I  paid  Jockey  A.  Fermin  the  sum  of 
$50  in  June  and  the  sum  of  $50  in  July,  1940,  since 
that  time  I  have  disposed  of  my  interests  in  horses 
and  I  am  no  longer  connected  with  racing" — and 
T  believe  your  explanation  yesterday  was  that  you 
had  disposed  of  a  half  interest  in  your  horses  to 
Fitzgerald,  who  was  to  l^e  res])oiisible,  is  that  right? 

A.  What  Fitzgerald  had  down  there,  yes;  but 
that  doesn't  say  that  he  doesn't  own  Julie  and  his 
monimie.  At  that  time  he  was  a  baby. 

Q.     Silent  Julie  was  a  baby?  A.     Yes. 

Q.     Is  Silent  Julie  a  male  or  female  horse? 

A.     He  is  a  horse. 

Q.     He  is  a  horse? 

A.  That  means  a  male,  and  he  just  win  day  be- 
fore yesterday,  so  he  is  no  hay  burner. 

Q.     Do  you  still  own  the  horse? 

A.     I  do  not.  He  is  nine  years  old. 

Q.  So  that  w^hen  you  state  here,  ''Since  that 
time,"  referring  to  June  and  July  of  1940,  "I  have 
disposed  of  my  interests  in  horses,"  that  is  not 
correct?    [518] 

A.  Do  you  know,  Mr.  Campbell,  what  that  is 
referring  to?  The  horses  I  had  half  interest  in 
June  and  July,  maybe  that  would  be  the  Hollyv^^ood 
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Park  meeting  at  that  time,  when  they  were  runninc: 

in  June  and  July  at  Hollywood. 

Q.  At  the  time  you  wrote  this  letter  July  21, 
1941,  3^ou  owned  Silent  Julie  and  Silent  Julie's 
mother,  is  that  right?  A.     That's  right. 

Q.  Now,  I  call  your  attention  to  Defendant's' 
Exhibit  G,  which  are  the  work  sheets  for  1942  and 
'43.  On  the  1942  sheet  there  is  the  name,  ' 'Silent 
Julie— $800  win— $1200  cost."  Are  those  the  figures 
you  gave  Mr.  Callahan? 

A.     Yes,  if  they  are  there,  I  gave  them  to  him. 

Q.     Well,  I  call  your  attention  to  them. 

A.     If  they  are  there  I  gave  them  to  liim. 

Q.     And  they  are  there,  aren't  they,  Mr.  Wild? 

A.     That  is  1942? 

Q.    Yes.  A.    You  was  referring  to  1941? 

Q.     I  am  referring  to  1942,  this  statement. 

A.     Well,  that's  right. 

Q.  And  they  are  there,  are  they  not — ''Silent 
Julie— $800   win— $1200   cost"? 

A.     I  take  your  word  for  it  that  they  are  there. 

Q.  Don't  take  my  word;  just  examine  the  sheet 
and  tell  us  if  it  so  states.  [519] 

Mr.  Belli:  He  has  testified  to  that.  I  think  he 
has  answered  that,  your  Honor. 

The  Witness:     A.     They  are  there. 

Mr.  Campbell :    Q.     They  are  there,  is  that  right  ? 

A.     Yes,   that's  right. 

Q.  Now,  in  1943,  I  call  your  attention  to  tlie 
sheet  from  which  your  return  was  prepared  for  that 
year,    "Silent    Julie    Expense    |1250 — purses    $1,- 
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157.25".  Was  that  information  you  supplied  to  Mr. 

Callahan'?  A.     I  did. 

Q.  That  was  accurate  information  which  you 
sui)i)lied  to  him,  was  it?  A.     Yes,  it  was. 

Q.  During  1941,  '42  and  '43  you  were  carrying 
c(^i'taiii  life  insurance,  both  on  yourself  and  on  Mrs. 
Wild,  were  you  not?  A.     I  was  holding? 

Q.     You  were  carrying  life  insurance? 

A.     Well,  life  insurance — ? 

Q.  And  you  also  had  some  for  your  wife,  did 
you?  A.     She  had  some  for  herself. 

Q.  I  will  ask  you  if  it  is  not  a  fact  that  during 
the  years  1941,  '42  and  '43  that  you  paid  on  account 
of  premiums  on  those  policies  the  amount  of 
$901.79? 

A.  I  don't  recollect  that,  at  all.  In  fact,  I  think 
the  premium  was  paid  u]).  That  may  have  been 
premium  on  the  horses  [520]  that  I  had  insured. 

Q.  Did  you  have  any  recollection  of  paying  on 
life  insurance  that  amount? 

A.  If  that  was  paid  Mrs.  Wild  paid  it.  I  did 
not. 

Q.  Were  those  premiiuns  paid  by  either  you  or 
Mrs.  Wild  during  that  period,  901.79? 

A.     For  life  insurance? 

Q.     For  life  insurance,  yes. 

A.     I  don't  remember  that. 

Q.  I  beg  your  pardon,  I  gave  you  the  wrong 
figure.  A.     Sure  you  did. 

Q.  Ijet  me  ask  you  this:  Isn't  it  a  fact  that  you 
paid  during  1941,  '42  and  '43  the  sum  of  $246.60? 
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A.     Now,  that  would  be  right. 

Q.  To  the  Reliance  Life  Insurance  Company  on 
policy  321085,  at  the  rate  of  $82.20  j)er  year,  being 
])aid  in  three  payments  of  January,  1941,  '42  and 
'43? 

A.  Could  you  tell  me  the  insurance  company, 
and  how  big  the  policy  was? 

Q.     The  Reliable  Life  Insurance  Company. 

A.     $5000  policy,  was  it? 

Q.     Whatever  it  was. 

A.  I  want  to  know  what  I  am  answering  and 
on  what  policy,  because  I  sold  two  or  three  policies. 

Q.  Yes,  I  will  furnish  that.  That  is  a  policy  in 
the  amount  of  [521]  $2500. 

A.  Reliance — that  is  Mr.  Krakauer,  who,  I  be- 
lieve, paid  them  for  me. 

Q.     A  20-pay  life  policy. 

A.  Mr.  Krakauer,  I  think,  paid  them  for  me 
out  of  my  money. 

Q.  And  your  recollection  is  that  those  premiums 
were  paid,  is  that  right  ?  A.     They  were. 

Mr.  Belli:  Was  that,  tboii,  Mr.  Campbell,  $246, 
the  total  amount  in  insurance  premiiuns  paid  dur- 
ing this  period  of  time? 

Mr.  Campbell:  $246.60,  paid  in  three  payments 
of  January,  1941,  '42  and  '43,  at  the  rate  of  $82.20 
per  year. 

Mr.  Belli:    And  the  face  value  is  what! 

Mr.  Campbell:  $2500,  and  that  is  for  the  Re- 
lance  Life  policy,  to  which  I  refer. 

Q.  Now,  Mr.  Wild,  do  you  recall  during  the 
years  1941,  '42  and  '43  you  and  your  wife  paid  to 
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the  Collector  of  Internal  Revenue  on  accou.nt  of 
income  taxes  the  total  sum  of  $901.79?  To  refresh 
3'our  recollection,  in  the  following  payments  on 
account  of  the  liability  of  Emma  Wild,  February 
21,  1941—  $24.40;  March  4,  1942— $32.81;  on  ac- 
count of  Julius  Wild,  March  11,  1941— $97.20; 
March  10,  1942,  $71.25;  April  7,  1942— $19.41;  June 
8,  1942— $99.41;  September  4,  1942— $80.59;  Sep- 
tember 15,  1943— $413.19 ;  June  15,  1943— $63.53, 
or  a  total  of  $901.79.  Do  you  recall  that?  [522] 

(Addressing-  Mr.  Belli) :  Do  you  wish  to  stipulate 
to  that,  Mr.  Belli? 

]\Ir.  Belli :  It  is  already  in  evidence  without  ask- 
ing* him.  It  is  on  the  return. 

Mr.  Campbell:  No,  these  are  the  actual  pay- 
ments received  by  the  Collector. 

Mr.  Belli:    They  are  on  the  returns,  aren't  they? 

Mr.  Campbell :  I  will  show  you  the  certificate  of 
assessments   and   paynients. 

Q.     Do  you  recall,  Mr.  Wild^ 

]\Ir.  Belli:     Do  you  have  a  copy  of  this? 

Mr.  Campbell :     I  think  there  is  a  duplicate. 

Mr.  Belli:  I  would  like  to  give  a  copy  to  Mr. 
Bougher. 

Mr.  Campbell:  If  there  is  no  objection  I  will 
offer  this  as  Government's  Exhibit  next  in  order, 
the  certificate  of  assessments  and  payments  of  the 
Collector  of  Internal  Revenue  for  the  First  Collec- 
tion District  of  California,  relative  to  payments 
received  during  1941,  '42,  and  '43  on  account  of 
Julius  Wild  and  Emma  Wild. 
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^Ir.  Belli:    We  will  so  stipulate. 

The  Court:    So  ordered. 

(The  document  was  marked  U.  S.  Exhibit  17 
in  evidence.) 

Mr.  Campbell:  Q.  Mr.  Wild,  during  1941  or 
1942  did  you  in  connection  with  a  betting  transac- 
tion receive  a  diamond  ring  which  was  afterwards 
disposed  of,  or  on  which  you  afterwards  [523] 
borrowed  the  sum  of  $900  in  connection  with  the 
transaction  at  Caliente?  A.     I  think  I  have. 

Q.     When  was  that  transaction? 

A.  Sir,  there  were  so  many — if  you  had  all 
mine  you  would  have  five  or  six  transactions  in 
tliem  years. 

Q.  Well,  can  you  give  us  five  or  six  transac- 
tions ? 

A.  It  would  be  hard  for  me  to  give  you  any  of 
them,  what  time  or  what  date. 

Q.  What  I  am  referring  to  is  the  transaction 
relative  to  the  diamond  ring  of  the  value  of  $900. 

A.     How  big  was  it,  please? 

Q.  For  the  purpose  of  refreshing  your  recollec- 
tion I  call  your  attention — first,  you  gave  testimony 
on  June  28,  1946,  to  the  special  agent :  Do  you  recall 
that,  Mr.  Wild? 

A.  I  was  twelve  hours  with  him.  I  certainly  do 
recall  it. 

Q.  Do  you  recall  whether  or  not  you  obtained 
a  ring  at  Caliente  on  a  loan  which  was  not  made 
good  by  the  borrower  of  $900  in  1941? 
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A.  What  size  was  the  stone,  please,  and  then  I 
can  tell  you  if  it  is  accurate. 

Q.  I  am  going'  to  call  your  attention  to  this 
statement  initialed  by  you.  Can  you  read  that?  It 
is  in  very  small  handwriting. 

(Paper  handed  to  witness.)  [524] 

Do  you  recall  that  you  did  receive  a  diamond 
ring  on  an  obligation  of  $900?  A.     $900? 

Q.     Yes.  A.     I  remember  that. 

Q.     AYliat  year  was  that,  that  you  received  that? 

A.  I  would  say  that  was  about  1941  or  1942. 
I  can't  tell  you  the  year. 

Q.  Did  you  have  that  diamond  ring  still  at  the 
end  of  1943? 

A.     I  ma,y  have,  but  it  has  been — 

Q.     How  big  a  stone  was  that,  Mr.  Wild? 

A.  That  is  what  I  am  trvhift-  to  get  out  of  you, 
here.  That  should  be  there  and  I  can  explain  all 
the  transactions. 

Q.     I   am   asking  you. 

A.  I  don't  know  which  one  you  are  referring 
to.  I  know  I  borrowed  the  money. 

Q.  What  one  were  you  referring  to  when  you 
said  you  received  a  diamond  ring  at  Caliente  in 
1941  or  1942. 

A.  At  Caliente  when  I  was  booking — and  I  have 
to  explain  that  to  you — if  a  player  I  knew  wanted 
to  bet  and  I  knew  his  credit  would  be  good  to  a  cer- 
tain amount,  if  he  gave  me  security  I  would  take 
it  and  I  would  allow  him  so  much,  and  if  he  didn't 
take  it  out,  I  would  allow  him  so  nnich,  and  if  he 
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didn't  take  it  out,  it  was  mine  in  30  days.  If  he  took 

it  out,  no  interest. 

Q.     This  was  one  that  was  never  taken  out? 

A.  This  is  1946  that  was  not  taken  out,  but  I 
don't  know  whether  you  refer  to  that,  or  not. 

Q.  Did  you  obtain  one  in  1941  or  1942  which 
you  still  had  at  the  end  of  1943? 

A.     That  I  couldn't  answer. 

Q.     You  don't  know  when? 

A.  I  don't  know  when,  but  I  had  diamonds  all 
the  time.  Of  course,  I  can't  really  tell  you  which 
one  that  would  be.  If  I  knew  the  size  I  could  tell 
you.  That  may  be  the  stone  that  Artichoke  Joe  had 
in  his  safe  deposit  box  in  that  year. 

Q.  Do  you  know  what  Artichoke  Joe  had  in  his 
safe  deposit  box? 

A.     No,  but  he  called  me  to  come  up  and  get  it. 

Q.  Was  that  a  stone  you  had  obtained  in  those 
years  that  Artichoke  Joe  had? 

A.     It  may  have  been. 

Q.  Now,  what  bank  accounts,  Mr.  Wild,  did  you 
have  on  January  1,  1941? 

A.  Well,  to  the  best  of  my  recollection,  down- 
stairs here — I  mean  at  the  Whitcomb  Hotel,  Amer- 
ican Trust,  and  I  don't  know  whether  I  closed  that 
out,  or  not,  at  the  Day  and  Night  Bank,  or  if  Mr. 
Krakauer  deposited  and  took  cash. 

Q.  It  is  a  fact,  is  it  not,  as  of  January  1,  1941, 
there  were  two  savings  accounts  at  the  Day  and 
Night  Branch,  one  joint  account  and  one  account 
in  the  name  of  your  wife?  [526] 
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A.  What  my  wife  had  I  don't  know.  We  were 
still  on  moritoriiun  in  1941  and  1942. 

Q.  You  had  your  own  savings  account  there  in 
your  name?  A.     I  did. 

Q.  Account  No.  220,  in  which  the  balance  as  of 
January  1,  1941,  was  $352.25,  is  that  right? 

A.  Well,  I  had  it  and  I  can't  say  about  the  niun- 
l^er  220.  I  don't  know  what  munber  my  book  was, 
or   m}^   account. 

Q.  But  woidd  you  say  that  balance,  $352.25  is 
corerct  ? 

A.     If  you  have  it  there  it  is  corerct. 

Mr.  Campbell:  May  we  stipulate  as  to  that 
amount,  Mr.  Belli? 

Mr.  Belli:     We  will  so  stipulate. 

Mr.   Campbell:     All  right. 

Q.  You  heard  your  wife's  testimony  as  to  the 
savings  account  in  her  name  that  had  $3537.25? 

A.  If  my  wife  told  you  it  was  correct,  it  is,  but 
I  didn't  know  it. 

Q.  Both  of  those  accounts  were  closed  out  prior 
to  December  31,  1943.  and  you  transferred  your  sav- 
ings account  to  the  Bank  of  America  at  Redwood 
City,  is  that  right? 

A.  Sir,  Mrs.  Wild  did— well,  that  is  us  in  1943 
— that  is  Avhat  you  are  referring  to? 

Q.     Yes. 

A.  But  at  no  time  did  I  know  what  Mrs.  Wild 
had  in  our  marriage  [527]  lives. 

Q.  A]]  right,  sir,  but  at  any  rate  those  savings 
accounts  at  the  Day  and  Night  Branch  were  closed 
out  before  the  end  of  1943,  weren't  they? 
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A.     In  the  Day  and  Night  Branch? 

Q.     In  the  Day  and  Night  Branch,  yes. 

A.  Mine,  I  think,  was  closed  out  way  before 
that,  ])ut  when  Mrs.  Wild  closed  hers  out  I  don't 
know. 

Q.  I  see,  all  right.  You  and  Mrs.  Wild  opened 
a  savings  account  down  at  the  Bank  of  America 
at  Redwood  City  when  you  moved  down  there, 
didn't  3^ou?  A.     I  signed  some  papers. 

Q.     Yes. 

A.  And  I  don't  remember  even  signing  that. 
She  made  a  joint — you  know,  that  account  to  draw 
on. 

Q.  And  there  was  a  balance  in  that  account,  be- 
ing account  298  in  the  amount  of  $1992.24,  as  of 
December  31,  1943,  was  there  not?  (Addressing 
Mr.  Belli)  Do  you  wish  to  stipulate  to  that? 

Mr.  Belli:  Any  of  those  figures  you  have  that 
check. 

Mr.   Campbell:     These   are   verified   figures. 

Mr.  Belli:     I  will  stipulate  to  that. 

Mr.  Campbell:    It  will  save  us  calling  a  witness. 

Mr.  Campbell:  Q.  Mr.  Wild,  you  had  a  com- 
mercial account  at  the  American  Trust  Company  at 
the  Civic  Center  Branch,  with  your  balance  in  that 
account  of  January  1,  1941,  in  the  sum  of  $142.75? 

A.    I  don't  know. 

Mr.  Campbell:  Will  you  stipulate  to  that,  Mr. 
Belli? 

Mr.  Belli:     I  will  stipulate  to  all  of  it. 

Mr.  Campbell:  And  that  that  account  was  sub- 
sequently made  a  joint  account  in  the  name  of  Jul- 
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ius  and  Emma  Wild,  and  that  is  as  of  December 
31,  1943,  there  was  a  balance  of  $2,108.82.  So  stip- 
ulated? 

^Ir.  Belli:  Stipulated.  If  your  Honor  please,  as 
I  am  stipulating  as  to  tlie  correctness  of  this,  if 
there  is  anything  that  you  wish  to  add,  that  thes(^ 
are  not  correct,  you  interrupt  the  stipulation  be- 
crniso  T  don't  want  to  stipulate  to  any  of  this  if 
you  have  any  explanations  that  are  not  correct,  you 
understand,  Mr.  Wild?  A.     I  do,  Mr.  Belli. 

^Ir.  Campbell :  I  will  represent  the  figures  given 
are  taken  from  the  records  of  the  various  bank  ac- 
counts. 

Mr.  Belli:  Just  so  he  knows  what  we  are  stipu- 
lating to. 

Mr.   Campbell:     Yes,  I  understand. 

Q.  Now,  during  the  period  of  1941,  '42  and 
1943,  you  and  Mrs.  Wild  purchased  certain  savings 
bonds,  did  you  not  ? 

A.     You  mean   Government   bonds?    [529] 

Q.     Yes,  Government  savings  bonds. 

A.  I  don't  remember  buying  any  in  1941.  I 
bought  bonds,  that's  it. 

Q.  After  January  1,  1941,  and  you  bought  some 
before  December  31,  1943?  In  that  period  you 
bought  bonds?  A.     I  did. 

Q.  Is  it  correct  that  as  of  December  31,  1943, 
the  cost  price  of  bonds  which  were  then  held  in 
the  name  of  you  and  Mrs.  Wild,  either  jointly 
or  individually,  amounted  to  $4,012.50? 
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Mr.  Belli:  Our  account  shows  a  little  more  than 
that,   $4,387.70. 

Mr.  Campl)ell:     We  will  accept  your  figure. 

Mr.  Belli:  All  right,  take  that.  We  have  a  lot 
left   over  here. 

Mr.  Campbell :     Four  thousand  and  what  ? 

Mr.  Belli:     $4,387.70. 

Mr.  Campbell :     All  right,  so  stipulated. 

Q.  Now,  you  heard  the  testimony  of  your  wdfe 
yesterda}^  that  the  purchase  of  the  house  was 
$7,500.   Is  that  the  correct  amount  ? 

A.     That  is  correct. 

Q.     That  was  purchased  in  1943,  is  that  correct  f 

A.     AYe  moved  in  the  first  of  April  of  1943. 

Q.     xind  the  full  purchase  price  was  $7,500? 

A.     $7500  cash,  don't  forget  that— cash.  [530] 

Q.     Paid  for  at  the  time  you  purchased  it? 

A.     It  was  paid  before  we  went  into  it. 

Q.  Now,  Mr.  Wild,  Julius  Krakauer  left  your 
employment,   as   I   recall,   in   September   of   1943? 

A.     That's  right. 

Q.  Around  the  middle  of  September,  if  I  am 
not  mistaken. 

A.  No,  it  was  about  the  25th  oi-  27th.  It  was 
im^ify  near  the  last  day  of  September. 

Q.  I  notice  the  last  card  here — yes,  the  25th 
of  Se]:»tem])er?  A.     That's  right. 

Q.     That  was  a  Saturday  night? 

A.     That's  right. 

Q.  That  was  on  a  Saturday  that  he  left  you 
there  ? 

A.     I  can  not  recall  whether  it  was  a  Saturday 
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or  ^Yhat  it  was,  but  tliat  is  as  close  as  you  can  get  to 

the  date. 

Q.  After  he  left,  the  operation  of  the  room  con- 
tinued, did  it? 

A.  Tlie  operation  of  the  big:  room  may  have 
continued,  but  not  very  long.  I  am  trying  to  get  it 
out. 

Q.  Yesterday  you  said  that  you  closed  up  finally 
and  completely  in  September  of  1944,  a  year  later, 
is  that  correct? 

A.  TTell,  not  the  two  operations  of  that  room. 
The  front  room — when  it  was  closed  there  was  no 
operation,  but  I  always  was  in  my  back  room.  They 
would  come  down  the  elevator  and  come  to  my  back 
door. 

Q.  Can  you  state  at  this  time  whether  or  not 
you  continued  the  [531]  operation  of  what  you  call 
the  front  room  during  October,  November  and  De- 
cember of  1943? 

A.     That  I  can  :.  ^  iber.  I  can  not  recall. 

The  only  thing  I  can  recall  is  that  I  paid  him  a 
salary  and  took  it  on  myself  that  they  did  their 
duty,  and  they  were  entitled  to  a  salary  and  I 
can  take  the  beating.  "Whether  I  was  open  or  closed, 
I  can  not  tell  you,  but  I  knew  they  dif-w  the  salary. 

Q.  "Was  there  a  raid  there  at  about  the  time 
Z^Ir.  Krakauer  left  and  you  werp  closed? 

A.  Xo.  there  was  no  raid  when  Mr.  Krakauer 
— ^well,  there  was  a  couple  of  raids  just  before  hf- 
left,  but  they  came  right  in  a  row,  one  week  and 
then  the  next  week,  but  the  date  I  don't  know.  But 
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that  was  not  no  friendly  raid,  either,  or  any  tip-off 

of  the  raids,  what  you  call  them. 

Q.     That  was  after  he  left? 

A.     No,  before  he  left. 

Q.  You  were  never  arrested  on  those  occasions, 
were  you? 

A.     Oh,  once  or  twice  I  would  go  up  there. 

Q.     You  would  go  up?  A.     Sure  I  would. 

Q.  On  the  other  occasions  some  employees  would 
go  up? 

A.     Three  or  four  of  them  would  go  up. 

Q.  What  was  done :  you  posted  bond  or  you  paid 
])o]id,  is  that  correct? 

A.  No,  there  was  a  bond  broker  there  waiting 
for  me.  That  is  [532]  where  some  of  that  envelope 
money  went. 

Q.  And  they  would  be  waiting  for  you  when  you 
went  up  there? 

A.  There  was  a  fellow  named  Cookie,  from  Mc- 
Donough  Brothers,  that  was  there  waiting  for  me. 

Q.  He  would  be  at  the  station  house  when  you 
got  there?  A.     With  those  releases. 

Q.  And  you  would  go  back  to  your  operations 
the  next  day? 

A.  Well,  that  day  we  would  close  and  we  had — 
I  liad  in  my  pocket — whatever  the  cost  was  I  paid. 
If  there  was  any  boys  went  up  there  volunteerly, 
they  got  $5  apiece.  That  came  out  of  my  pocket. 
That  might  be— Mr.  Campbell,  you  might  find  some 
of  those  figures  XX  45  and  35,  that  is  referring  to 
some  of  that. 
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You  are  bringing  me  right  to  the  facts  of  the 
case. 

Q.     Those  refer  to  the  expenses  you  had  in  there 

with  those  raids'? 

A.     Some  of  them  are  on  the  raids. 

Q.  And  you  would  pay  them  something  for  hav- 
ing gone  up  there,  is  that  right?  A.     Sure. 

Q.  And  so  what  was  done  there,  the  bond  was 
posted  and  forfeited,  is  that  right? 

A.     That's  right. 

Q.  You  never  paid  any  fine  or  anything  of  that 
kind  on  those  matters,  did  you,  during  that  period? 

A.     Did  I?  [533] 

Q.    Yes.  A.     Personally? 

Q.     Yes.  A.     No. 

Q.  Now  with  reference  to  your  investment  in 
the  Jockey  Club  at  Bay  Meadows,  that  was  all  made 
prior  to  1941,  as  I  understood  Mrs.  Wild,  is  that 
right?  A.     AVhat  Mrs.  Wild  told  you  is  right. 

Q.  And  as  I  recall,  your  initial  stock  was  pur- 
chased back  at  the  time  the  track  was  being  built, 
back  about  1934,  somewhere  in  there,  is  that  right? 

A.  Well,  I  purchased  some  of  that  six  months 
before  they  shoveled  a  dirt  shovel. 

Q.  Incidentally,  what  was  your  investment  in 
that,  how  much  was  paid  altogether  for  the  stock? 

A.     You  mean  what  was  Mrs.  Wild's  and  I  in- 
vestment in  that  ? 
Q.    Yes,  together. 

A.  First,  it  was  around — ^now,  let's  see,  I  have 
to  tell  you  two  pictures: 
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First  I  had  a  credit  with  the  best  friend  I  have 
ever  had  in  my  life,  William  F.  Kyne,  $12,500  or 
$13,000,  that  is  before  Bay  Meadows  because  he 
needed  money  and  so  did  I.  So  the  result  was,  when 
the  track  was  built,  he  paid  me  back  $2500.  I  had 
to  take  it  $10,000  in  stock. 

Q.     And  that  represented  wh^f?  [534] 

A.  100  shares  of  Bay  Meadows,  California 
Jockey  Club. 

Q.  You  bought  some  additional  shares  after- 
wards through  Mr.  Benn? 

A.     Benn,  10  shares.  The  reason  he  had  to  sell — 

Q.  We  are  not  interested  in  that.  What  did  you 
pay  for  those  ten  shares? 

A.     I  think  around  60 — 60  or  65. 

Q.     Per  share,  is  that  right? 

A.  Either  $600  or  $650  is  what  I  gave  him,  in 
other  words. 

Q.     But  that  was  all  before  1941? 

A.     That's  right. 

Q.  During  the  period  here,  1941,  '42  or  '43, 
you  did  not  sell  any  of  the  stock  you  had,  or  buy 
any  more  stock,  in  the  Jockey  Club? 

A.     In  the  California  Jockey  Club? 

Q.  Iliat's  right,  isn't  it?  You  held  onto  what 
you   had  ? 

A.  All  I  ever  done  is  borrow  money  on  it.  No, 
I  never  sold  it. 

Q.  That's  right.  I  mean,  you  did  not  buy  any 
more?  A.     That's  all  we  got,  yes. 

Mr.  Campbell:    All  right,  that's  all. 
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Redirect  Examination 

Mr.  Belli:  Q.  When  you  borrowed  at  various 
times  from  these  various  people,  did  you  tell  them 
that  you  had  this  Jockey  Club  stock  and  this  Or- 
])heum  Theater  stock?  [535] 

A.     Did  I  tell  who? 

Q.     The  people  that  you  borrowed  from. 

A.     Sure  I  did. 

Q.  They  did  not  make  you  hypothecate  it  or  put 
it  up,  did  they? 

A.  Not  my  friends,  no.  Julius  Krakauer  had  it 
once,  for  some  60  shares  he  had  for  security,  when 
lie  loaned  me  some  $3,000. 

Q.  Julius  Krakauer  was  the  only  one  of  your 
very  good  friends  that  made  you  put  this  up  as 
security,  right? 

A.     That  is  true.  He  had  to  have  something. 

Q.  Now,  in  the  statement  that  was  referred  to 
by  Mr.  Campbell,  that  was  taken  on  the  28th  of  June, 
you  were  also  asked  this  question  and  answered  with 
reference  to  your  taxes — just  one  line  before  that: 

"Q.  Mr.  Wild,  do  you  gamble  in  other  forms 
than  horseracing,  such  as  dice,  poker,  slot  machines, 
et  cetera? 

"A.  Not  much  of  that.  When  you  go  on  a  spree 
you  play  everything. 

''Q.  Is  there  anything  further  you  wish  to  add 
to  this  statement  in  order  to  clarify  your  income  tax 
liability  for  the  years  1941,  '42,  '43  or  '44,"  and  you 
answered — 
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Mv.  Campbell:  I  am  going  to  make  an  object- 
tion  to  this,  if  the  Court  please,  as  not  proper 
examination  of  this  witness  who  is  on  the  stand.  He 
should  be  asked  the  direct  question.  [536]  There  is 
no  relevancy  or  materialitj^  here  as  to  any  self- 
serving  declarations  he  made  or  may  have  made 
on  another  occasion. 

I  object  to  this  matter  being  read  in  this  fashion. 

Mr.  Belli:  If  your  Honor  please,  part  of  the 
statement  was  read  here.  I  think  we  are  privileged 
to  read  the  whole  statement.  I  don't  care  to  read  the 
whole  statement — 

Mr.  Campbell:  No,  I  think  counsel  is  mistaken. 
He  was  shown  a  portion  of  that  statement,  to  re- 
fresh his  recollection  as  to  a  diamond  ring,  but 
certainly  under  this  method  a  self-serving  declara- 
tion can  not  be  introduced  into  evidence. 

Mr.  Belli:     It  is  not  a  question  of  self-serving. 

The  Court:    Objection  overruled. 

Mt.  Belli :  Q,  You  were  asked  about  your  taxes. 
Is  tliere  anything  further  you  wish  to  add  to  this 
statement — you  were  being  questioned  by  Mr. 
Burkett : 

''A.  It  is  hard  for  me  to  say  where  I  got  the 
money  or  who  paid  me.  If  I  had  the  book,  I  could 
tell  you.  I  came  up  here  without  any  mouthpiece. 
I  came  up  here  clear  in  my  heart.  I  have  done  a 
lot  of  things,  but  what  man  hasn't?  I  have  gone 
haywire.  I  have  gambled.  If  I  had  the  book,  there 
mioht  be  things  I  can't  recall.  If  I  had  my  book  I 
could  tell  you  everything. 
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"Q.  It  is  our  understanding  that  if  you  find  the 
book  you  will  turn  it  over  to  us?  [537] 

''A.  I  absolutely  would.  There  is  a  lot  of  per- 
sonal things  for  you  to  look  over  and  check  up." 

Now,  when  you  went  up  there  on  June  28.  1946, 
and  you  used  this  dramatic  expression  about  your 
mouthpiece,  you  did  not  go  up  there  with  any  law- 
yer or  anyone  else,  did  you?  A.     I  did  not. 

Mr.  Belli:     That's  all,  Mr.  Wild. 

Mr.  Campbell:     That's  all. 

Mr.  Belli :  If  we  can  call  Mr.  Burkett,  he  might 
be  able  to  straighten  up  a  couple  of  problems  we 
Iiave  in  our  minds  on  some  figures.  Would  you  take 
the  stand,  Mr.  Burkett,  please? 

WILLIAM  BURKETT 

recalled;  previously  sworn. 

Further  Cross  Examination 

Mr.  Belli:  Q.  Now,  these  cards  which  the  Gov- 
ernment has,  were  the  exhibits  from  which  they 
computed  the  income  tax  that  Mr.  Wild  should 
have  paid,  aren't  jthey?  A.    Yes. 

Q.  Now,  these  cards  are  only  for  the  Saturday. 
They  are  not  for  the  Monday,  the  Tuesday,  the 
Wednesday,  the  Thursday  or  the  Friday,  are  they? 

A.     That  is  not  correct,  Mr.  Belli. 

Q.    Do  you  have  all  the  days  of  the  week  in  here? 

A.  Yes.  The  top  part  is  Saturday,  the  bottom 
part  is  a  recap  [538]  of  six  days. 

Q.    Well,  but  you  don't  have  the  cards  for  those 
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six  days,  the  Monday,  Tuesday,  Wednesday,  Thurs- 
day and  Friday,  do  you? 

A.     No,  we  made  that  on  the  week's  recap. 

Q.  All  you  have  is  Mr.  Krakauer's  word  of  what 
he  put  down  here? 

Mr.  Campbell :    Just  a  minute — 

Mr.  Belli:  Q.  — that  that  was  co7^rect  for  Mon- 
day', Tuesday,  Wednesday,  Thursday  and  Friday, 
is  that   correct? 

]\Tr.  Campbell :  Object  to  that  as  argumentative, 
if  the  Court  please. 

The  Court:     Overruled. 

The  Witness:  There  is  Mr.  Hughes  and  Mr. 
Krakauer,  and  you  add  Mr.  Hughes  and  Mr.  Kra- 
kaiier  together  and  you  get  the  final  amount  on  the 
cards. 

Mr.  Belli:  Q.  But  I  take  the  card  on  top  here. 
This  is   Saturday,  isn't  it? 

A.     That  is  Mr.  Hughes'  writing. 

Q.  All  right,  take  the  whole  card.  This  is  Satur- 
day, right?  A.     The  top  part  is  Saturday. 

Q.  Yes.  Now,  I  turn  to  this  card  here,  and  this 
is  Saturday's  card,  too,  isn't  it? 

A.     That  is  Saturday's  record,  yes. 

Q.  In  other  words,  there  is  nothing  in  here  of 
a  Monday,  Tuesday,  Wednesday,  Thursday  or  Fri- 
day?  [539] 

A.  Oh,  yes,  you  add  the  whole  total  to  Satur- 
day's and  you  get  the  recap  for  the  week  of  Mi*. 
Krakauer  and   Hughes. 

Q.     Didn't  Mr.  Krakauer  tell  you  that  he  kept 
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cards   for   Monday,   Tuesday,   Wednesday,   Thurs- 
day and  Friday? 

A.     So  did  Mr.  Hughes,  both  of  them  did. 

Q.  What  did  Mr.  Krakauer  tell  you  he  did  with 
those  cards? 

A.  Just  what  Mr.  Hughes  said:  They  added 
them  and  they  carried  them  over  to  the  next  day, 
and  that  is  what  Mr.  Wild  said. 

Q.  Did  Mr.  Krakauer  tell  you  he  threw  those 
away  ? 

A.  Mr.  Wild  said  he  tore  them  up,  and  Mr. 
Hughes  said  he  gave  them  to  Mr.  Krakauer,  and 
Krakauer  to  Wild  and  Wild  destroyed  them  on 
account  of  he  did  not  want  the  police  to  have  them. 

Q.  Up  in  the  top  of  these  cards,  on  every  one, 
for  the  three  years,  it  appears  to  have  the  same 
colored  red  pencil,  in  the  same  handwriting,  as  you 
go  all  the  way  through,  doesn't  it?  See  what  I 
mean:  red,  same  handwriting,  all  the  way  througli 
there  ? 

A.  I  am  not  an  expert  in  handwriting,  Mr.  Belli, 
but  I  can  see  that  it  is  red. 

Q.  For  three  years  in  the  same  handwriting.  Let 
me  ask  you  now,  with  reference  to  the  totals  that 
you  got:  The  gain  for  the  week  was  just  arrived  at 
by  totaling  the  items — no,  I  mean  the  profits  for  a 
])eriod,  on  what  you  computed  that  he  should  have 
paid  taxes;  did  you  arrive  at  the  profit  by  totaling 
the  items  ''Grain  for  the  Week"  shown  on  these 
cards?  [540] 

Do  you  understand  Avhat  I  mean  on  that? 
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A.     I  did  not  get  your  question,  Mr.  Belli. 
Q.    Very  well,  I  want  to  be  clear  on  this,  too. 

I  am  not  very  good  at  figures  or  computations  my- 
self, but  I  want  to  be  certain  we  have  gotten  your 

II  let  hod  of  computing  the  taxes  here. 

In  order  to  get  your  net  profit  that  you  say  that 
lu'  liad,  from  these  cards,  did  you  arrive  at  that  by 
taking  the  items  ''Gain  for  the  Week,"  for  all  of 
these  cards  here,  and  adding  them  all  up  ? 

A.  W(^]l,  we  had  the  gross  take,  the  total  bets 
placed  on  these  cards  every  day,  then  we  add  your 
o]ierating  expenses,  including  pay-offs,  they  are  on 
there. 

We  had  Wild's  salary  or  his  drawings  which  are 
on  those  cards. 

B}'  taking  your  operating  expenses  and  substract- 
ting  them  from  your  gross  take,  why,  you  get  this 
for  his  salary,  which  is  really  net,  and  you  get  the 
profit  or  loss  for  the  week. 

Q.  Well  there  is  a  difference  in  here  of  some 
$14,000  between  my  computation  and  yours.  So  that 
we  will  be  clear  on  this — maybe  the  way  we  have 
gone  at  it — on  these  cards  there  is  an  indication  of 
1iow  much  was  taken  in,  let's  say  $100.  Then  there 
is  ail  indication  of  various  items  of  expense,  salary, 
vi^wi,  .ianitor,  pay-off  and  the  rest  of  it. 

Bet's  say  that  came  to  about  $50,  all  of  the  items 
of  expense  on  the  card,  as  indicated.  So  I  under- 
stand you  then  [541]  subtracted  from  $100  the  $50, 
as  was  done  l)y  the  man  who  computed  the  cards, 
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and  that  would  give  you  then  the  $50  profit  on  that 

card. 

You  would  take  that  $50  profit,  and  do  the  same 
with  all  the  rest  of  the  cards,  and  get  a  cumulative 
total  of  all  of  the  cards  here,  taking  everything  that 
came  in,  and  all  expenses,  taking  them  out,  as  in- 
dicated on  the  cards,  and  the  result  would  be  the 
figure  that  you  arrived  at  as  Mr.  Wild's  profit  on 
which  he  should  have  paid  taxes. 

Mr.  Campbell:  I  object  to  two  matters:  first,  I 
object  to  counsel's  statement  that  there  is  a  $14,000 
difference  between  our  computations,  there  being  no 
such  computation  in  evidence  here. 

Mr.  Belli:  We  will  withdraw  that  and  prove 
that. 

Mr.  Campbell:  Secondly,  I  object  to  the  ques- 
tion itself  as  being  unintelligible. 

The  Court  (To  the  Witneess)  :  Do  you  under- 
stand the  question  ? 

A.  I  would  say  it  is  unintelligible,  but  I  can 
understand  one  thing  that  is  left  out,  is  the  losses. 
Sometimes  the  weeks  he  would  lose  altogether,  you 
have  to  deduct  that,  but  the  question  is  pretty  vague 

itself. 

Mr.  Belli:  Let's  put  it  on  the  board  so  that  there 
will  be  no  question  on  it.  May  I,  Your  Honor? 

The  Court:     Yes.  [542] 

The  Witness:  Wh}^  not  just  take  a  card  and 
let's  Avork  out  one  card. 

Mr.  Belli  (At  the  blackboard) :  You  have  got 
cards  to  start  with  here,  for  three  years,  haven't 
you? 
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A.  Yes,  with  the  exception  of  one  year,  there  is 
only  nine  months,  and  in  1941  you  have  only  ten 
months,  taking  the  profit  and  loss  for  ten  months. 
In  1941  and  1942  you  referred  to  all  twelve  months 
here,  and  in  1943  we  are  only  taking  nine  months, 
so  it  is  not  all  three  years.  ^ 

Q.  But  in  any  event,  these  are  the  cards  from 
which  you  computed  Mr.  Wild's  taxes,  is  that  right? 
•  Mr.  Campbell:  That  is  objected  to.  This  witness 
has  not  computed  taxes.  He  has  computed  the  in- 
com(»  from  these  cards  and  the  profits  on  those 
cards,  but  not  the  taxes. 

Mr.  Belli:  I  understand  the  taxes  are  paid  upon 
income,  am  I  right? 

(No  reply.) 

Mr.  Belli:  Q.  Let's  take  the  card  as  it  appears: 
let's  say  that  j^ou  have  $100  there. 

The  Court:  The  witness  suggested,  Mr.  Belli, 
rather  than  take  the  hypothetical  figure  of  $100, 
that  you  accept  one  card,  and  work  from  the  card. 
I  think  that  would  be  easier  for  the  Court  as  well 
as  the  jurors,  if  it  is  agreeable  in  your  examination. 
T  am  not  attempting  to  limit  you  at  all. 

Mr.  Belli :  I  thought  I  would  do  it  this  way,  and 
then  the  [543]  other  wa}^  will  be  a  lot  simpler. 
We  will  try  it  anyway. 

Q.  Here  we  have  $100,  so  let's  say  that  was  what 
was  taken  in,  right,  during  the  day? 

A.     You  mean  gross  total  bets  placed  ? 

Q.  The  same  as  a  cash  register  in  a  grocery 
store,  yes.  All  right,  then  let's  say  Julius  paid  out, 
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on  bets,  around,  let's  say,  $30.  That  would  be  a  pay- 
out on  bets.  I  am  going  to  give  him  a  gain  on  this 
day's  business  here.  He  paid  out  $30  on  bets.  He 
had  $10  to  pay  off,  and  $5  for  janitor,  and  $10 
for  another  item  on  the  card,  and  we  are  assuming 
here  that  we  have  taken  every  item  that  appears 
on  the  card,  by  the  man  that  made  up  the  card, 
as  deductible  items. 

In  other  words,  whether  it  was  jjaid  off  or 
whether  that  is  deductible  or  not,  whether  the  lights 
and  gas  and  oil  and  the  rest  of  that  was  deductible 
or  not,  the  man,  on  tlie  card,  deducted  those,  so 
we  ai-e  going  to  do  the  same  way  that  he  did. 

This  is  what  came  in,  $100,  and  this  is  what  went 
out,  whether  pay-off  or  Greek  relief  or  anything 
else  you  want  to  call  it,  including  the  bets  that 
he  paid  out. 

So  you  have  $55  paid  out. 

Then  for  that  day  he  had  a  gain  of  $45,  right? 
T  n](^an,  is  that  roughly  the  way  it  was  done  here, 
and  is  that  the  rough  way  you  computed  it? 

Mr.  Campbell :  We  object  to  that.  The  record 
speaks  for  itself.  [544] 

The  Court:     I  will  allow  it. 

Mr.  Belli:  To  me  it  seems  so  simple.  Do  you 
follow  that  point? 

A.  Yes,  if  you  get  everything  there,  if  I  under- 
stand your  question,  that  all  expenses  are  in  there, 
including  his  salary,  on  the  income  side,  and  all 
on  the  outgo. 

Mr.  Belli:     Yes.  A.     $55  from  $100  is  $45. 
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Q.  Anything  you  have  there,  if  it  is  paid  out, 
AA^hether  it  is  pay-off  or  anything  else  isn't  that 
right?        A.     Everything  on  the  card,  yes. 

Q.  Then  you  take  that  off  from  the  bets  and 
you  paid  this  much  out,  $55,  is  that  right? 

A.     Yes. 

Q.     And  that  left  him  $45?  A.     Yes. 

Q.  If  you  would  go  through  all  of  those  cards, 
out  of  tlie  total  that  you  got,  were  the  totals  of 
gain  or  loss  comparable  to  this  sum  for  each  of 
the  Saturdays  on  these  cards?  You  did  not  recon- 
struct any  cards  for  a  period  that  was  not  availal)le 
by  cards,  did  you? 

A.  As  I  said  before,  Mr.  Belli,  we  verified  that 
Saturday,  added  to  the  Friday  total,  to  make  the 
bottom  weekly  recap  card. 

That  was  Mr.  Hughes'  testimony,  Mr.  Wild's  tes- 
timony and  [545]  Mr.  Krakauer's,  that  that  w^as 
their  system,  so  that  is  what  we  had  to  go  by. 

There  were  a  few  minor  errors  in  addition,  but 
it  came  out  that  the  final  computation  as  reported 
from  those  cards,  as  I  testified  the  previous  day, 
would  be  correct. 

Q.     Let  me  ask  you  my  question  again : 

You  did  not  reconstruct  any  cards  for  any 
periods  that  were  not  here?  There  were  some 
periods  that  were  not  here?  There  were  some  periods 
for  which  there  were  no  cards? 

A.     That's  right,  Mr.  Belli. 

Q.     You  did  not  reconstruct  them? 

A.     No,  they  were  gone. 

Q.     You  only  took  the  actual  cards? 
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A.     Yes,  sir. 

Q.  x\ncl  you  Avent  through  the  cards  for  each 
Saturday,  of  the  nimiber  of  cards  that  you  had 
there?  On  your  adding  machine  tape  you  had 
whatever  sum  was,  that  was  taken  in,  plus  the 
expenses,  which  would  give  you  a  figure,  and  that 
figure  would  be  gain  or  loss  for  that  week,  that 
Saturday,  wouldn't  it? 

A.  There  are  two  figures,  one  at  the  top  half 
of  it,  and  one  for  the  week  at  the  bottom.  AYe 
verified  both. 

Q.  Then  you  would  add  all  those  together,  so 
til"  total  profit  would  be  the  adding  together  of 
all  of  the  figures  on  each  of  the  cards,  showing  the 
gain  or  loss,  right? 

A.  Yes,  and  sometimes  we  would  subtract,  where 
he  had  lost  a  ['^^H]  week,  and  we  gave  him  a  loss 
(111   that. 

Q.  And  that  gave  you  those  figures  in  your  ex- 
liibit  here?  That  would  give  you  the  figure  of 
$16,932  for  1941,  $31:,001  for  1942  and  $30,653  for 
1943.  Am  I  right  on  that? 

A.  Yes,  and  we  would  not  allow  the  pay-off,  so 
the   correct   total   is   that. 

Q.  But  the  top  figure  here,  this  one  in  this  ex- 
hibit by  the  Government,  No.  13,  these  figures  here, 
$16,000  and  $34,000  and  $30,000,  those  are  with 
all  of  the  deductions  that  were  taken  by  the  man 
who  computed  the  cards,  is  that  right? 

A.     That's  right. 

Q.     You  are  sure  of  that? 
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A.  Well,  there  is  no  doubt  if  your  question— 
if  there  is  nothing  hidden  in  there,  it  is  the  exact 
answer. 

Mr.  Belli:  You  are  the  one  to  take  the  question 
and  ferret  out  anything  hidden. 

A.     Well,  read  it,  please. 

Mr.  Belli:  You  read  it  to  him,  Mr.  Reporter, 
and  if  you  have  any  question  or  any  doubt,  you  ask 
me  the  question,  because  I  am  going  to  put  my 
accountant  on  the  stand.  Maybe  you  can  help  me 
out  on  it,  if  I  haven't  done  it  the  right  way,  or  if 
we  haven't  got  the  right  computation  here. 

A.  The  computation  is  correct.  The  explanation 
of  it,  I  will  be  glad  to  give  you  again. 

(Thereupon  the   question  was   read  by   the 
Reporter.)   [547] 

A.     I  don't  understand  your  question,  Mr.  Belli. 

Q.  Well,  I  am  taking  the  same  language  that 
you  had  in  Government's  Exhibit  13.  You  had  ''net 
profit  from  horse  race  business  after  deducting  all 
expenses."!  A.    Yes. 

Q.  Maybe  we  can  approach  it  this  way:  What 
does  that  mean,  ''after  deducting  all  expenses!" 

A.  That  means  all  operating  exi)enses.  In  de- 
tail, that  means  papers,  run-down  sheets,  forms, 
radio,  janitor,  salary — the  salary  for  the  other  em- 
ployees. We  did  not  allow  Mr.  Wild's  salary  on  it. 
We  put  that  in  as  income. 

Then  the  profit,  after  paying  out  all  the  bets, 
the  losses,  we  arrived  at  the  weekly  net  profit  that 


510  Julius  Wild  vs. 

(Testimony  of  William  Burkett.) 

is  reflected  in  this  exhibit  that  you  have  just  shown 

me. 

Q.  When  you  say  here,  ''after  deducting  all  ex- 
penses," you  did  not  deduct  all  the  expenses? 

A.     It  did  not  give  him  the  pay-ofPs. 

Q.  AVell,  you  say  that  you  did  because  down 
here — 

A.     No,  we  added  the  pay-offs  to  it  (indicating). 

Q.  But  up  above  it,  on  this  schedule,  you  in- 
cluded the  pay-offs  at  the  cost  of  doing  business, 
didn't  you? 

A.  You  are  referring  to  one  part,  but  the  total 
net  profit  is  at  the  bottom  of  the  page,  $17,982  for 
1941;  total  net  profit,  $35,261  for  1942,  and  total 
net  profit  for  1943,  $31,598.  [548] 

Q.  All  right,  now  there  is  a  figure  here  of 
$16,932  for  1941  and  $17,982  for  1941. 

Tliey  are  both  for  1941,  but  the  smaller  figure 
of  income  is  arrived  at  by  allowing  him  the  amount 
of  money  that  he  paid  for  pay-offs,  isn't  it? 

A.     I  cannot  see  Avhat  you  are  referring  to  there. 

Mr.  Belli:     I  am  sorry.    (Indicating) 

A.  AVe  didn't — the  top  part  of  this  exhibit — 
apparently  he  thought  payoff  was  an  allowable  ex- 
pense, and  as  was  explained  to  him  before,  we  do 
not  allow,  as  public  policy,  the  protection  thing,  so 
we  took  that  figure  and  added  on  $105  a  month  for 
every  month  that  he  was  operating.  That  is  how 
we  reached  the  total  net  profit. 

Q.  I  understand.  So  this  figure  here  then  at 
the  top  of  the  page,  this  computation  of  $16,932 
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for  1941 — have  3^011  got  that?  A.     Yes. 

Q.  Then  for  1942  there  is  a  total  of  $34,001 
(Indicating),  then  your  $30,653  for  1943.  Those 
three  totals  are  for  1941,  1942,  and  1943. 

The  total  net  profit  which  you  have  indicated  in 
those  three  columns  there,  you  arrived  at  by  giving 
Mr.  Wild  all  of  the  deductions  that  were  given  to 
him  by  the  man  who  computed  the  cards,  including 
payoffs  and  everything  else,  is  that  right?   [549] 

A.  That  is  including  j)ayoffs,  w^hich  we  did  not 
allow. 

Q.  I  understand  that — because  down  at  the  jjot- 
toni  you  computed  it  higher  when  you  did  not  allow 
the  payoffs.  Do  I  understand  then,  that  even  on 
a  venture  like  this,  and  I  use  the  vernacular.  Uncle 
Sam  is  in  partnership  with  the  bookmakers,  and 
as  we  have  elicited,  and  apparently  it  is  necessary 
to  pay  off  in  order  to  run  one  of  these  businesses, 
and  yet  Uncle  Sam  does  not  allow  the  expenses  for 
the  payoff  in  order  to  keep  the  business  running. 

Mr.  Campbell :  I  ask  that  the  statement  of  coim- 
sel  as  to  partnership  in  the  bookmaking  business 
])e  stricken  and  the  jury  ordered  to  disregard  it. 

Mr.  Belli:     Well,  whatever  you  want  to  call  it. 

The  Court:  The  objection  to  the  question  is  sus- 
tained. We  will  take  the  recess.  Mr.  Witness,  in 
the  interim  during  the  recess,  if  there  is  any  (ex- 
planation you  desire  to  make,  or  any  interrogatioii 
regarding  the  figures,  is  that  what  you  call  a  break- 
down of  the  figures,  isn't  that  right?  A.     Yes. 

Q.     An  arithmetic  computation? 
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A.     Yes,  sir. 

Q.  The  figures,  in  terms  of  computation,  mere- 
ly demonstrate — as  I  understand  it,  and  I  am  try- 
ing to  understand  it  as  well  as  the  jury — the  fact 
that  the  Government  failed  and  refused  to  allow 
tlie  items  or  the  sums  paid  off  for  protection,  [550] 
and  added  those  sums  to  the  ultimate  figure  show- 
ing- tlie  net,  is  that  your  understanding? 

A.     Yes,  sir. 

Q.  And  that  is  all  the  sum  and  substance  of  the 
examination,  is  that  correct? 

A.     That  is  absolutely  right. 

Q.  Have  you  anything  to  add  to  this  so  at  this 
juncture  the  other  jurors  may  understand  it,  for 
we  are  dealing  with  many  other  figures  here. 

A.     No,  sir. 

Mr.  Belli:  May  I  suggest,  your  Honor,  respect- 
fully, that  if  the  jury  have  any  questions  to  ask 
th(*  witness — 

The  Court:  Have  the  jurors  any  questions  at 
this  juncture?  In  all  fairness,  in  cases  involving 
aritlunetic,  computations,  and  the  like,  with  many 
exhibits,  the  jurors  may  be  misled.  It  is  very  often 
possible  for  Courts  to  be  misled.  The  human  ma- 
chine, the  brain,  can  only  assimilate  so  much  of  the 
tinie,  and  the  trial  of  a  case  is  not  any  exact  science, 
as  you  have  found. 

Do  you  have  any  questions  concerning  the  exam- 
iimtion  made  of  the  witness  on  the  stand  in  con- 
iK'ctioii  with  arriving  at  the  figures  shoAving  net 
income  ? 
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A  Juror:  I  would  like  to  ask  about  that  $105, 
if  that  net  $16,000 — whether  that  had  been  taken 
out?  A.     That  is  correct.  [551] 

The  Juror:  And  then  afterward,  having  then 
added  it  back,  is  that  right? 

The  Court:    Yes — is  that  correct? 

The  Witness:     Yes. 

The  Court:  You  explained  how  in  the  break- 
down you  took  all  of  the  figures:  for  the  purpose 
of  the  original  computation,  you  allowed  it  in,  did 
3^ou  not? 

A.  Yes,  when  we  were  adding  up  the  cards,  we 
in  a  sense  allowed  it,  up  to  a  point,  and  then  we 
came  along,  and  as  public  policy  did  not  allow 
protection  money,  we  put  on  $105.  Because  the 
witness  paid  out  this  money,  they  thought,  as  a 
protection  expense,  so  that  in  the  final  computa- 
tion, you  are  correct  that  that  is  the  total  net 
profit  for  the  year. 

Mr.  Belli :  I  think,  in  fairness,  I  should  say  this, 
that  even  with  that — in  answer  to  the  juror's  ques- 
tion— that  even  with  the  protection  money  allowed 
as  a  deduction,  it  would  still  show,  at  the  present 
stage  of  the  case,  that  Mr.  Wild's  estimate  was  less 
than  what  it  should  have  been. 

Mr.  Campbell :  I  ask  that  the  jury  be  instructed 
to  disregard  that  statement  of  counsel,  that  it  is 
not  supported  by  the  record  here,  and  that  it  is 
entirely  out  of  order. 

The  Court:  The  jury  is  instructed  and  admon- 
ished to  disregard  that  statement  of  counsel.  There 
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is  one  other  correction  here:  that  hereafter  per- 

hai)s  a  construction  might  be  placed  on  your  testi- 
mony that  might  not  go  justified,  when  [552]  you 
say  you  allowed  $105  in  the  first  instance  in  your 
computations,  you  merely  intended  to  convey  to 
the  Court  and  the  jury,  I  assume,  that  in  the  com- 
putations from  the  cards,  as  you  went  down  the 
cards,  you  allowed,  as  integrated  in  your  computa- 
tion, the  sum  of  $105?  A.     That's  right. 

Q.  But  in  no  legal  sense  did  you  allow  $105,  is 
that  correct?  A.     That's  correct,  absolutely. 

Q.  So  that  the  word  ''allowed"  is  used  in  that 
sense?  A.     Yes,  sir. 

The  Court:  Now  we  will  take  the  recess.  Do 
not  communicate  with  anyone  or  suffer  or  permit 
anyone  to  converse  with  you  on  the  subject  of  this 
trial  until  this  case  is  finally  submitted  to  you  for 
consideration. 

(Recess.)    [553] 

The  Court:     You  may  proceed. 

Mv.  Belli :  That's  all  T  have,  Mr.  Burkett.  Thank 
you  very  much. 

Oh,  just  the  one  further  thing  that  you  called 
to  my  attention  and  that  I  almost  forgot: 

Q.  You  did  not  include,  did  you,  that  Mr.  Wild 
charged  that  salary,  his  own  salary  of  $10  a  day. 
You  didn't  include  that  in  your  computation  on  the 
top  part  of  Government  Exhibit  13? 

A.  If  you  are  questioning  me  as  to  how  I  ar- 
rived at  the  total  for  the  year,  as  I  explained  be- 
fore, the  payoffs  of  $105  for  10  months,  for  example 
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1941,  were  not  allowed.  There  is  $1050  and  the 
cards  themselves  show  a  net  of  $13,539,  for  example 
for  1941  and  thence  Mr.  Wild's  own  salary  $3393, 
Avhich  he  threw  back  into  expenses.  It  is  not  ex- 
]:)ense,  it  is  a  profit  to  himself.  So,  adding  up  $3393 
as  salary  and  expense  as  reflected  by  the  cards, 
$13,539,  and  the  payoffs  of  $1050,  would  be  a  total 
net  for  the  year  profit  of  $17,982,  out  of  the  entire 
aross  receipts  of  nearly  half  a  million. 

Q.  Specifically,  in  answer  to  my  question  you 
didn't  include  the  salary  Mr.  Wild  paid  of  $10  a 
day  to  himself  when  you  arrived  at  the  top  figures 
of  Government  Exhibit  13? 

A.  The  top  figures  of  the  day,  Saturday,  and  the 
bottom  is  the  recap  of  Mr.  Hughes — 

Mr.  Campbell:  Are  you  talking  at  cross  ])ur- 
poses?  Are  [554]  you  referring  to  the  card  and 
exhibit,  and  is  the  witness  referring  to  the  card 
and  exhibit  as  to  the  ''top  figures"? 

Mr.  Belli:     No,  this  is  Government  Exhibit  13. 

Q.  Am  I  correct  in  this,  Mr.  Burkett,  that  no- 
where in  Exhibit  13  was  Julius'  $10  a  day  salary 
allowed  ? 

A.  Your  total  for  the  year,  take  1941,  is  $17,- 
982,  is  that  right? 

Q.     Yes. 

A.  That  is  made  up  of  $1050  for  payoffs  that 
were  not  allowed,  and  expenses  $13,549  as  reflected 
by  the  cards  and  also  if  you  add  up  the  cards  you 
will  find  in  addition  $3393  for  salary;  and  so  his 
entire  net  profit  to  himself,  take-home,  is  $17,982. 
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Q.  Let  us  come  around  backwards  and  approach 
it  this  way:  the  bottom  figures  on  Govermnent  Ex- 
liil)it  13  disallow  protection  payments  and  disallow 
and  dollars  paid  to  himself — right  or  wrong? 

A.     We  allowed  the  profits. 

Q.     But  it  is  disallowed  to  him  as  a  deduction? 

A.     Yes,  disallowed  as  a  deduction. 

Mr.  Belli:  That  is  all.  Now,  if  you  have  any 
further  explanation  of  anything  here  that  was  not 
clear,  I  give  you  carte  blanche  to  make  it.   [555] 

Redirect  Examination 
By  Mr.  Campbell: 

Q.  As  to  the  method  you  use,  we  will  take  as 
example  this  card  number  1  of  Government  Exhibit 
] lumber  7,  the  first  card  in  the  three  groups.  There 
is  set  forth  on  this  certain  expenses,  isn't  that  cor- 
rect? A.     Yes,  sir. 

Q.  And  those  expenses  are  deducted  from  the 
day's  profit  to  arrive  at  the  net  profit  for  the  day, 
is  that  right?  A.     That's  right. 

Q.  And  there  is  accumulated  on  the  bottom  of 
the  card  a  profit  for  the  week,  is  that  correct? 

A.     Yes. 

Q.  However,  before  arriving  at  that  profit  for 
the  week  there  has  been  also  deducted  as  an  expense 
the  $10  a  day  paid  to  Mr.  Wild,  is  that  right? 

A.     Yes. 

Q.  And  there  has  also  been  deducted  in  arriv- 
ing at  that  net  profit  the  $185  a  month  to  which 
reference  has  been  made,  is  that  correct? 

A.     Yes. 
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Q.  So  in  arriving  at  your  monthly  figures  here, 
the  figures  here,  for  example,  for  January  1941, 
for  $1474,  is  the  profit  shown  by  the  cards  includ- 
ing the  salary  paid  to  Mr.  Wild,  is  that  right? 

A.     That's  right.    [556] 

Q.  And  for  the  year  the  $16,932,  that  is  the 
same,  is  that  correct?  A.     Yes. 

Q.  Although,  Mr.  Wild  on  these  cards  shows 
a  salary  and  takes  it  as  an  expense,  is  that  right? 

A.     That's  right. 

Q.  So,  your  sum  of  $16,932  is  allowing  every 
expense  which  is  claimed  on  these  cards  except  the 
salary  to  Mr.  Wild?  A.     That's  right. 

Q.  At  the  bottom  you  have  taken  your  figure 
$16j932  and  you  have  disallowed  the  expense  of 
$1050  paid  in  1941  for  so-called  protections,  is  that 
correct?  A.     That's  right. 

Q.  So  that  the  correct  year's  net  profit  which 
you  have  found  due  Mr.  Wild  is  the  siun  at  the 
bottom  of  $17,982,  is  that  correct? 

A.     That's  right. 

Mr.  Campbell:     That's  all. 

Mr.  Belli:     Thank  you,  Mr.  Burkett. 

The  Court:  Did  you  ever  attempt  to  rationalize 
or  effect  a  breakdown  between  the  report  as  sub- 
mitted by  Mr.  Wild  and  go  over  the  figures,  to 
work  out  a  comparative  analysis? 

A.  Percentage  net  profits  versus  the  amount  of 
gross  bets  placed,  you  say  sir?  [557] 

The  Court:  Q.  That  might  be  illuminating. 
What  would  that  run?  About  7  percent? 
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A.  We  figured  his  gross  receipts  or  total  bets 
placed  was  nearly  half  a  million,  or  $386,101,  and 
his  salar}^,  net  payoff,  would  l)e  about  4%%. 

Mr.  Campbell:  Q.  Would  that  run  constantly, 
each  year,  Mr.  Burkett? 

A.     That  is  1941.  In  1942  the  gross  play — 

Q.     No,  the  percentages.  A.     Six  per  cent. 

Q.    And  in  1943,  what  would  it  run? 

A.     In  1943,  6  per  cent. 

Mr.  Belli :  Q.  Does  that  mean  he  made  six  per- 
cent on  his  business? 

The  Court:     Q.     On  the  gross  turnover? 

A.     On  the  gross  turnover  versus  the  gross  play. 

The  Court:  Q.  So  that  the  Court  and  the  jury 
maj^  understand  the  difference  between  the  figures 
as  braced  in  the  return  submitted  by  the  defendant 
and  his  wife  with  the  ultimate  figures  as  compiled 
by  you,  the  differential  is  comprised  of  items,  no 
doubt?  A.     Yes. 

Q.     Could  you  particularize  those  items? 

A.  Well,  the  revenue  agent  that  computed  the  tax 
from  the  return  here  could.  If  I  had  the  returns,  I 
could  do  it,  but  [558]  I  don't  have  them  ]:)efore  me. 

Mr.  Belli :    I  thought  there  was  an  exhibit  on  that. 

Mr.  Campbell:  It  is  a  matter  of  addition  and 
subtraction. 

The  Court:  So  that  the  jurors  and  the  Court 
may  not  be  misled,  references  made  to  the  payoff 
items,  so-called  protection  money  items,  as  well  as 
the  salary,  are  there  other  items  therein  included 
above  and  beyond  those  two? 
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A.     In  expenses'? 

Q.     Yes,  sir. 

A.  Yes,  sir.  The  expenses  take  in  everything — 
soap,  forms,  radio,  janitor,  sheets,  salary,  papers, 
the  loud-speaker  system,  rents,  right,  and  every- 
thing that  went  into  operating  the  place.  In  fact,  we 
gave  him  the  benefit  as  to  these  lawyers'  fees,  these 
raids  and  so  forth,  bail  and  what-not  of  double 
X's.  We  only  took  the  $105  payoff. 

Mr.  Campbell:  Q.  Possibly  we  can  get  at  it 
this  way,  Mr.  Burkett:  Will  you  state  with  refer- 
ence to  Government  Exhibit  Number  1,  the  1941 
return  of  Mr.  Wild,  the  amount  he  reported  as 
net  profit  from  business? 

A.     He  reported  in  1941  net  income  of  $3398.50. 

Q.  I  am  referring  to  the  net  profit  from  his 
business. 

A.     The  net  profit  from  his  business  is  $2370. 

Q.  What  did  you  find  his  net  income  from  busi- 
ness to  be  as  computed  by  you  on  Exhibit  13  ?  [559] 

The  Court:    Based  upon  the  cards  in  question. 

Mr.  Belli:     Yes. 

Mr.  Campbell:     Yes. 

The  Court :  And  they  are  not  based  on  any  other 
fact  or  factors — just  the  cards. 

Mr.  Belli:  No,  the  cards  don't  include  anything 
else. 

The  Court:     All  right. 

jNIr.  Campbell:  Q.  I  hand  you  Government's 
Exhibit  13  for  ready  reference.  What  do  you  find 
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his  net  income  to  be  as  reflected  from  the  cards  as 

you  testified  as  having  examined? 

A.     $17,982. 

Q.  For  1942,  referring  to  Government's  Exhibit 
2,  what  did  he  report  his  net  income  to  be? 

A.  His  net  profit  from  his  business  he  reported 
as  $4998.36. 

Q.  As  refiected  from  the  cards^  Government's 
Exhibit  No.  8,  what  did  you  find  his  net  income 
from  such  to  be?  A.     $35,261. 

Q.  And  as  reported  by  Government's  Exhibit 
No.  3,  the  return  for  1943,  what  did  you  find  his 
net  income  from  business  that  he  reported? 

A.     Let's  see,  dividends — income — $5268.23. 

Q.  And  as  computed  by  you  from  Government's 
Exhibit  9  the  cards  with  reference  to  1943,  what 
did  you  find  his  net  income  from  business  to  be? 

A.     $31,598.  [560] 

The  Court:  Now,  there  are  12  cards  that  have 
been  referred  to  during  the  course  of  the  testimony 
that  Mr.  CaHahan  had. 

Mr.  Campbell:     Yes,  your  Honor. 

The  Court :    Where  are  those  12  cards  ? 

Mr.  Campbell:  The  evidence  here  is  that  they 
were  shown  to  the  revenue  agent,  having  been  given 
to  Mr.  Callahan,  and  Mr.  Callahan  said  lie  brought 
them  back  to  the  place  of  business  after  showing 
them  to  the  agent,  and  that  is  the  last  he  ever  saw 
of  them. 

The  Court:    Is  that  the  end  of  the  12  cards? 

Mr.  Campbell:     Yes. 
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Mr.  Belli:    Yes,  that  is  the  end  of  the  12  cards. 

The  Court:     Where  are  theyf 

Mr.  Campbell:  They  disappeared.  The  last  time 
they  were  seen  was  when  Mr.  Callahan  brought 
them  back  to  the  place  of  business  after  having 
taken  them  in  to  substantiate  these  figures. 

The  Court:  Those  cards,  according  to  the  testi- 
mony of  the  witnesses,  the  expert  witnesses  who 
have  taken  the  stand,  in  this  case,  assumed  to  for- 
tify the  '41  or  the  '42  return? 

Mr.  Belli:     The  '41  return. 

Mr.  Campbell:     May  I  make  this  correction? 

The  Court:     Yes. 

Mr.  Campbell:     Not  according  to  this  witness. 

Q.     Did  you  ever  see  the  12  cards'? 

A.     No,  sir. 

Mr.  Campbell:  It  was  the  testimony  of  the 
rcA'cnue  agent  who  was  making  the  examination 
of  tlie  1941  return  and  who  requested  records  to 
be  brought  in.  He  said  he  examined  the  12  cards 
and  checked  them,  and  they  substantiated  the  1941 
return. 

The  Court:  They  substantiated  the  1941  return 
in  the  amount  of  how  many  dollars'? 

Mr.  Campbell :  Which  reports  a  net  profit  from 
business  of  $2370. 

The  Court:  As  compared  to  the  figures  deline- 
ated this  witness  of  how  much? 

The  Witness:    $17,982. 

The  Court:  Is  that  revenue  agent  in  court,  the 
man  that  actually  saw  the  cards? 
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Mr.  Campbell:  That  was  Mr.  Lippert.  He  is 
not  here  this  morning,  but  can  be  produced. 

The  Court :    But  there  is  no  question  about  that  ? 

Mr.  Belli:  There  is  no  question  about  that,  but 
to  be  clear  on  that,  the  1942  records  that  Mr.  Cal- 
lahan brought  up  here  were  these  work  sheets  that 
are  in  evidence. 

The  Court:    Yes. 

Mr.  Belli:  And  for  1943  these  work  sheets  were 
brought  up  that  were  in  evidence.  The  12  cards  only 
pertain  to  1941.  [562] 

The  Court:     Yes. 

Mr.  Campbell:  There  should  be  no  confusion  on 
that.  These  were  brought  up  in  the  present  investi- 
gation. Mr.  Lippert  was  involved  in  the  investiga- 
tion of  1941,  and  these  records,  particularly  the 
second,  could  not  have  been  in  existence  at  the  time 
of  Mr.  Lippert  ^s  examination  in  1941.  They  were 
produced  by  Mr.  Callahan  and  the  evidence  shows 
with  relation  to  the  present  investigation. 

The  Court:     That  is  your  inference. 

Mr.  Belli:     Just  for  the  recapitulation. 

The  Court:  But  I  merely  wanted  to  recapitulate 
some  of  the  evidence  thus  far  adduced  to  the  end 
that  loose  ends  may  not  prevail  at  the  end  of  the 
trial.  You  gentlemen  of  course  are  trying  your  own 
case. 

Are  there  any  further  questions  of  this  witness? 

Mr.  Campbell:    ISTo. 

Mr.  Belli:     No. 

The  Court:     That's  all. 
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called  as  a  witness  on  behalf  of  defendant;  sworn. 
The   Clerk:     Q.     Will  you  state  your  name  to 
the  court  and  jury?  A.     A.  L.  Bougher. 

Direct  Examination 

^Ir.  Belli:  Q.  Mr.  Bougher,  at  my  request  you 
have  gone  [563]  over  some  of  these  cards  that  were 
introduced  by  the  Government? 

The  Court:  By  the  way,  will  you  examine  his 
((ualifications? 

Mr.  Belli :  Yes,  I  am  going  to,  but  I  was  just 
going  to  put  one  question  as  to  the  investigation. 

Q.  You  examined  these  cards,  seven,  eight  and 
nine?  A.     I  did. 

Q.  Before  I  ask  you  about  those,  I  will  ask  you 
a  little  about  yourself  so  the  jury  will  know  who 
,vou  are.  You  are  a  public  accountant  in  California, 
duly  licensed  to  practice  here,  are  you? 

A.     I  am. 

Q.     And  you  specialize  in  tax  work,  do  you? 

A.     To  some  extent. 

Q.  And  you  have  your  offices  presently  with  me 
at  the  top  floor  of  No.  240  Stockton  Street,  is  that 
right?  A.     That's  right. 

Q.  You  do  my  tax  work  and  my  records  in  my 
])lace?  A.     Yes. 

Q.  You  have  looked  at  these  exhibits  in  court, 
here,  and  you  have  made  some  computations  on 
them,  have  you? 

A.  The  computations  were  based  originally  on 
photostatic  copies,  but  I  have  scrutinized  these  as 
well. 
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Q.  How  did  you  make  your  computations  for 
your  totals  of  [564]  your  net  profit  for  the  three 
years — solely  from  these  cards  here  of  items,  and 
what  items  did  you  take  into  consideration  and 
what  items  did  you  add? 

A.     The  bottom  half  of  the  one  side  of  the  card — 

The  Court :  I  think  if  he  takes  the  card  it  would 
be  better. 

Mr.  Belli:  Yes,  hold  that  up  and  point  to  it  so 
the  jury  can  see  it,  or  take  these  apart  again,  sir. 
This  No.  10  is  all  the  same,  is  it,  Mr.  Campbell? 

Mr.  Campbell :  Yes,  those  are  only  for  identifica- 
tion. 

Mr.  Belli:  These  are  the  ones  you  showed  for 
identification  ? 

Mr.  Campbell:  Yes,  No.  1  For  Identification. 

The  Court:     Are  those  the  photostats? 

Mr.   Campbell:     Yes. 

The  Court:     Allow  the  jury  to  have  them. 

The  Witness:    I  can  work  from  this  one  card. 

The  Court:  Q.  You  can  work  from  this  one 
card  ?  A.    Yes. 

The  Court:    That  will  serve  you  as  an  example? 

A.    Yes. 

IMr.  Belli :    Then  I  will  show  these  to  the  jury. 

Q.    You  have  one  in  your  hands  there  now? 

A.     No,  but  I  can  take  the  original. 

Q.    You  have  yours?  [565] 

A.     No,  there  is  one  on  the  table,  there. 

Q.  We  are  going  to  refer  first  to  the  side  that 
has  ''DR"  and  ''Credit"  there,  and  a  big  ''T"  over 
on  the  left,  is  that  right?  A.    Yes. 
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Q.  Now,  go  ahead  and  explain  what  you  took 
into  consideration  in  making  your  computations. 
1  better  ask  you  this  question  so  I  can  see  where 
we  are  driving,  what  we  are  driving  at.  Mi*. 
Bougher,  there  was  a  difference  in  your  computa- 
tions from  the  computations  of  the  Government  on 
their  Exhibit  13?  A.     There  was. 

Q.  Now,  tell  us  how,  first,  you  arrived  at  your 
computation  and  we  will  find  out  what  the  differ- 
ence was. 

A.  The  bottom  section  of  the  side  of  that  card, 
according  to  my  understanding,  purports  to  be — 

My.  Campbell :    Pardon  me,  I  have  an  extra  copy. 

The  Witness :  All  right,  thank  you.  In  the  right- 
liand  cohimn  these  figures  purport  to  represent  a 
weekly  total  of  the  vari<^us  items  and  that  marked 
''B''  carried  forward — 

The  Court:  Just  a  minute,  where  is  that  mark 
' '  B "  ?  A.     On  the  extreme  left  of  the  card. 

Mr.  Belli:  Below  the  double  line  there  is  a  '^T" 
and  "E"  and  "B".  A.     Yes. 

^Ilie  Court:  Q.  All  right,  that  is  on  the  left- 
liand  side  of  the  card?  [566]  A.     Yes. 

Mr.  Belli:  Could  I  ask  your  Honor  or  the  jury, 
if  ihcy  don't  follow  anything  to  call  it  to  my  atten- 
tion. 

Thr  Court-  We  want  this  to  be  carefully  fol- 
lowed, ladies  and  gentlemen. 

Mr.  Belli:     Q.     Go  ahead. 

The  Witness:  A.  My  understanding  that  the 
''B"  stands  for  ''Book",  meaning  the  business  or 


526  Julius  Wild  vs. 

(Testimony  of  A.  L.  Bougher.) 
balance  of  the  cumulated  total  for  this  particular 
Aveek.   And  $145  plus   $43,  which  you  will  notice 
above,  represents  the  gain  for  the  day. 

Q.  Now,  stop  right  there.  When  you  say  ''You 
will  notice  above,"  you  have  to  go  up  above  the 
double  line  and  yon  see  a  word  that  looks  like  "Tot 
gain."  A.     Total  gain. 

Q.  And  then  a  "Day"  and  then  a  dollar  sign 
and  a  "43".  A.     Yes. 

Q.  All  right,  you  take  the  43  down  and  add  that 
across  from  the  "B",  the  $145,  is  that  correct? 

A.     That's  correct. 

Q.  Now,  going  over  to  the  right,  across  from  the 
"B". 

A.  As  I  understand  is  $188,  but  to  my  under- 
standing purports  to  be  the  gain  for  that  week.  In 
making  my  calculation  I  totaled  those  items  on  the 
various  cards  marked  "Gain"  or  "Loss" — "G"  or 
"L". 

Q.  In  other  words,  as  I  understand  it,  on  the 
one  you  have  a  [567]  "G"  across  from  the  "Book", 
which  indicates,  and  I  am  showing  you  here  No.  9, 
and  here  is  a  "G-475",  and  here  is  a  "L"  and 
here  is  a  "279",  across  from  the  letter  "B",  and 
then,  "226-L"  and  then  there  is  a  "506"  or  "565" 
across  from  "L".  That  would  be  the  loss,  as  you 
computed  itf  A.     That's  right.   [567-A] 

Q.  Tell  us  what  you  did  v(dth  the  computation 
of  all  of  those  tigures,  in  the  card  where  it  says 
"G"  or  "L". 

A.  They  were  totaled  from  the  summary  sheets 
that  you  have. 
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Q.  This  is  your  summary  sheet?  I  want  to  show 
it  to  counsel  before  you  testify. 

A.     That's   right. 

Q.  I  will  show  you  a  piece  of  paper,  which  I 
offer  next  into  evidence.  Will  you  tell  us  what  the 
net  profit  shows? 

A.  My  totals  of  the  net  profit,  as  projected  on 
these  cards,  for  the  year  1941,  are  $14,029. 

Q.     $14,029— wait  a  minute.  14,029,  is  that  right? 

A.     That's  right. 

Q.  And  you  got  that  by  adding  up  all  the  gains 
or  losses  in  that  one  column,  that's  the  only  thing? 

A.     That's  right. 

Q.     And  what  was  Grovernment's  for  that  year? 

A.     $16,932. 

Q.     All  right.  Now  how  about  1942? 

A.     My  total  is  $26,412. 

The    Court:     1942? 

Mr.  Belli:  I  am  sorry,  1941  was  $14,000.  1942 
was  what?  A.     My  figure  is  $26,412. 

Q.     And  the  Government's?  A.     $34,001. 

Q.     All  right.  Now,  1943.  [568] 

A.     $26,918  is  mine. 

Q.     Yours  was  $26,918?  A.     Correct. 

Q.     And  the  Government's? 

A.     $30,653. 

Q.     And  no  cents? 

A.     That's  right.  Do  you  want  those  differences? 

Q.     Yes.  A.     For  1941,  $2,903. 

Q.  How  much  was  the  total  difference  for  all 
those   vears?  A.     $14,227. 
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^rhe  Court :    How  much  for  1942  ? 

A.  $7,589  for  1942,  $3,735  for  1943,  making  a 
total  amount  of  $14,227. 

The  Court:    $2,903  difference  for  1941? 

A.     Correct. 

Mr.  Belli:  Q.  In  your  computation,  before  you 
sliow  us  any  cards,  did  you  note  any  cards,  or  have 
you  any  records  there  where  you  yourself  found 
arithmetical  errors  through  these  cards? 

A.  I  found  so  many  of  them  that  I  did  not  count 
them  all. 

Q.     AYhat  was  the  nature  of  the  errors? 

A.     Additions,  largely;  errors  of  commission. 

There  Avere  errors  of  omission  in  there  on  many 
of  the  cards.  The  expenses  on  the  reverse  side  were 
not  totalled.  [569] 

Q.     Could  you  tell  us  what  you  mean  by  that? 

A.  Yes;  on  the  rcA^erse  side  of  the  card,  the 
other  side,  which  we  were  just  studying,  the  ex- 
penses of  the  day  are  listed.  They  are  not  totaled 
there,  but  what  purports  to  be  the  total  is  carried 
over  to  the  face  of  the  card  as  letter  *^E''  up  at 
the  top.  The  third  item  down,  the  letter  *'E"  pur- 
ports to  represent  the  expenses  for  that  day. 

Q.    You  say  they  were  not  accurate? 

A.    Yes,  sir,  I  have  checked  it. 

Q.  Did  you  check  other  ones  as  to  their  accu- 
racy ?  A.    I  did. 

Q.  How  many  of  them  did  you  find  were  not 
accurate  ? 

A.     To  the  best  of  my  knowledge,  one. 
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Q.     How  many  other  ones — 

A.  I  did  not  even  make  a  comprehensive  list  of 
them. 

Mr.   Campbell:     Did  you  say  only  one  was  in 
error?  Will  you  read  that  answer,  Mr.  Reporter? 
(Answer  read.) 

Mr.  Belli:  Q.  To  the  best  of  your  knowledge, 
one  was  inaccurate?  A.     Correct. 

Q.  On  how  many  others  did  you  find  items  of 
inaccuracy?  A.    Well — 

Q.  Could  you  dig  some  of  them  out  during  the 
noon  recess? 

A.     I  could  very  easily.  Card  No.  13  of  1941. 

Q.     All  right,  let's  take  that  one. 

A.     These  are  the  1942  cards  I  have  here. 

Q.     Card  No.  13  of  1941,  what  about  it? 

A.  If  I  could  see  the  cards,  I  could  dig  that  out 
for  you. 

Mr.  Belli  (Indicating)  :  So  the  ladies  and  gen- 
tlemen of  the  jury  will  know,  we  are  now  going 
away  from  this  card  that  we  have  been  looking  at 
up  here,  and  going  into  other  cards. 

A.     Cards  of  similar  types. 

Q.     Card  No.  13  of  1941,  what  about  it? 

A.  The  expenses  listed  on  the  reverse  of  that 
card  are  not  totaled  herein,  but  they  do  add  to 
$42.15. 

The  amount  carried  forward  and  reflected  in  that 
day's  operations  is  $59.15. 

Q.     And  the  difference  there?  A.     $17.00. 

Q.  Go  ahead.  By  the  way,  whose  handwriting  is 
that  in? 
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A.  Well,  the  expenses,  to  the  best  of  my  knowl- 
edge— I  would  not  care  to  be — 

Q.     It  is  at  the  bottom  or  the  top  of  the  card? 

A.     It  is  at  the  top  of  the  card. 

Q.     All  right,  go  ahead. 

The  Court:     Is  that  card  No.  13? 

The  Witness:     Yes,  your  Honor. 

Mr.  Belli:  Go  ahead.  Could  you  ferret  those  out 
during  the  noon  hour?  [571] 

A.     There  are  not  enough  of  them. 

IMr.  Belli:  It  is  about  time  for  the  recess,  your 
Honor.  He  might  be  able  to  do  that.  Then  you  have 
a  net  worth  system  here  that  you  computed  for 
Julius'  audit,  haven't  you?  You  have  computed 
the  net  worth  here,  haven't  you?  A.     I  have. 

Q.  Does  that  show  an  overpayment  or  an  under- 
payment ? 

Mr.  Campbell:  That  is  objected  to,  if  the  Court 
X^lease.   no  proper  foundation  laid. 

Mr.  Belli:  We  will  show  the  payments  and  the 
rest  of  it  then,  after  the  recess,  your  Honor. 

The  Court:     Very  well. 

Mr.  Belli:  Does  your  Honor  see  what  he  speaks 
of? 

The  Court:    Yes. 

The  Witness:    On  Card  No.  14:— 

Mr.  Belli:    Wait  a  minute. 

The  Court:  We  will  take  the  recess,  ladies  and 
gentlemen  of  the  jury.  The  same  admonition.  A]> 
pear  at  2:00  o'clock,  please.  Do  not  communicate 
with  anyone  or  suffer  or  permit  anyone  to  converse 
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with  you  on  the  subject  of  this  trial  until  this  case 

is  finally  submitted  to  you  for  consideration. 

(Thereupon  an  adjournment  was  taken  until 
2:00  o'clock  p.m.  of  the  same  day.)  [572] 

Afternoon  Session,  August  18,  1948,  2:00  p.m. 

Mr.  Belli :  We  will  resume  then  with  Mr.  Bough- 
er, your  Honor? 

The  Court:  Yes,  the  jurors  are  present.  You  may 
proceed. 

A.  L.  BOUGHER, 

recalled;  previously  sworn. 

Direct    Examination — (Resumed) 

Mr.  Belli:  Q.  Mr.  Bougher,  could  you  prepare 
me  an  audit  from  those  cards'? 

A.     Did  you  say  could  I? 

Q.     Or  did  you,  or  could  you? 

A.     I  did  not  and  I  wouldn't  attempt  to. 

Q.     Why  is  that? 

A.  Because  I  find  them  so  utterly  lacking  in 
completeness  and  I  would  place  so  little  reliability 
on  the  results  that  they  purport  to  show. 

Ml-.  Campbell:  I  ask  that  the  last  be  stricken 
as  not  responsive  to  the  question  and  a  characteriza- 
tion and  opinion. 

The  Court :  Motion  denied.  This  man  assumes  to 
qualify  as  an  expert,  I  suppose,  does  he  not? 

Mr.  Belli:     Yes. 

Mr.  Campbell :    Very  well. 

Mr.  Belli:  Q.  I  will  tell  you  what  let's  do: 
Let's  take  [573]  the  card,  the  Government's  own 


532  Julius  Wild  vs. 

(Testimony  of  A.  L.  Bougher.) 
exhibit  for  which  they  had  twelve  prepared,  and 
I  want  you  to  show  me  if  3^011  can  find  me  an  errors 
of  niatheniatical  computation  on  this  exhibit  of  the 
Government.  And,  again,  I  would  like  to  pass  these 
out  to  the  jurors.  Just  take  your  time  when  you 
go  through  them,  so  we  can  see  exactly  what  we  are 
talking  about. 

The  Court:     This  is  card  No.  12? 

Tlie  Witness :    Card  No.  1  of  1941. 

Mr.  Belli:     Card  1  of  1941. 

The  Witness:     Yes. 

The  Court:  The  photostatic  copy  of  which  I 
have,  sir. 

Mr.  Belli :  Q.  Now,  do  you  find  an  error  of 
$25  on  that  card? 

A.     There  would  appear  to  be  one. 

Q.     Let's  see  what  you  find  on  it,  then. 

A.  On  the  reverse  side,  on  the  front  right  hand 
corner  we  have  a  figure  of  $226.20,  from  which  is 
subtracted  $50,  leaving  $176.20.  Now,  that  $50,  one 
would  from  the  card  assume  to  be  a  payment  made 
to  Julius  Wild. 

Q.     Why  do  you  assume  that? 

A.  It  is  intimated  in  one  case  on  that  same  side 
of  the  card  at  the  bottom. 

Q.     Down  where  it  says  $50? 

A.  Yes,  marked  ^'Dr"  over  on  the  face  of  the 
card. 

Q.     On  the  other  side  of  the  face?  [574] 

A.  Yes,  where  it  says  Debit  and  Credit,  "Dr." 
and  "Cr."  there  is  $120  plus  $50,  which  is  extended 
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as  $170,  and  which  I  am  given  to  understand,  or 
my  understanding  is  that  that  represents  the  draw- 
ings of  Julius  for  that  week. 

Q.  Now,  that  is  imder  what  line — wait  just  a 
minute,  now,  so  we  will  be  clear.  Below  the  double 
line  it  is  the  fourth  line? 

A.     Yes,  the  fourth  line. 

that  there  is  '^Dr."  and  "Cr."  A.     Yes. 

Q.     All  right,  170  there.  A.     Yes. 

Q.     All  right. 

A.  Back  on  the  reverse  side  we  are  down  to  a 
figure  of  $176.20,  to  which  is  added  a  figure  of  43, 
making  219.20. 

Q.     Where  did  that  43  come  from? 

A.  That  43  would  appear  to  be  and  obviously 
is,  the  total  gain  of  the  day  as  shown  on  the  face 
of  the  card. 

Q.  On  the  other  side  of  the  card  between  the 
two  double  lines  where  it  says,  ''Total  Gain"  and 
it  says  ''$43"? 

A.  Yes,  where  the  total  paid  out  is  deducted 
from  the  total  take. 

Q.  Now,  take  that  43  and  turn  over  the  card 
and  you  have  43  under  176.20? 

A.  That  is  obviously  a  computation  of  the  cash 
handled  by  [575]  some  one  individual  in  that  room 
for  that  day  as  a  further  summarization  on  the  face 
of  the  card  again  in  the  center  of  the  card,  it  dis- 
tinctly says,  "N  219.20." 

Q.     That  is  under  the  word  "Total  gain"? 
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A.  Yes,  meaning  at  the  end  of  the  clay  they 
had  $219.20,  which  agrees  with  the  figure. 

Q.     $219.20  on  the  back  of  the  card? 

A.     Which  we  have  arrived  at. 

Q.     Yes. 

A.  Again  on  the  face  of  the  card  immediately 
under  ''N"  it  says,  ^' Start".  Presumably  it  means 
the  cash  on  hand  at  the  beginning  of  the  day,  which 
is  201.20. 

Q.     Yes. 

A.  AVell,  if  on  the  face  of  the  cards  it  says  there 
is  $201.20— 

Mr.  Campbell:  Just  a  minute,  I  don't  see  that, 
if  the  Court  please. 

^Ir.  Belli:     We  want  to  be  sure  we  are  right. 

The  Witness:  On  the  face  of  the  card  it  says 
*' Start". 

Q.  Let  me  see.  Hold  that  up.  You  are  looking 
at  the  face  of  the  card,  that  is,  there  are  double 
lines  on  the  face  and  you  said  $219.20.  Now,  where 
did  it  say  ''Start"  you  referred  to? 

A.     Immediately  below  that? 


Q 
Q 
Q 

A 

Q 

A 


Right  here?  A.     Yes.  [576] 

It  was  $219.20  here?  A.     Yes. 

Now^,  go  ahead  there. 

It  says  quite  plainly,  ''Start  201.20." 

Yes. 

Over  on  the  other  side  where  the  cash  com- 
putation is  that  we  have  just  gone  through,  when 
you  start  with  $226.20. 
Q.     Show  us  that. 
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A.  Right  at  the  top  of  the  upper  right-hand  cor- 
ner on  the  reverse. 

Q.  On  the  upper  right-hand  corner  on  the  re- 
verse is  $226.20?  A.     Yes. 

Mr.  Belli:  Does  your  Honor  see  that  on  the 
other  side? 

The  Witness:  Somewhere  there  is  a  $25  discrep- 
ancy. 

Mr.  Belli:     All  right,  that  is  the  first  card. 

The  AVitness:     Are  you  through  with  that? 

Q.  Are  you  through  with  it?  Have  you  some 
more  on  there? 

A.     If  you  want  a  further  incongruity. 

Q.     Yes,  just  tell  us  what  it  is. 

A.  Julius  Wild  is  presiuned  to  have  drawn  $10 
a  day — 

Mr.  Campbell:  Just  a  minute,  I  object  to  that 
characterization  of  the  evidence.  That  is  not  the 
evidence  here. 

Mr.  Belli:    It  shows  on  there. 

Mr.  Campbell:  I  concede  he  can  testify  from 
the  face  of  the  record,  but  there  hasn't  been  any 
foundation  laid  for  any  presumptions  on  the  part 
of  this  witness.  [577] 

The  Court:  He  has  been  in  court  during  the 
whole  proceeding. 

Mr.  Belli:  Yes,  you  are  referring  to  the  one 
which  is  supposed  to  have  taken  in  $10  a  day  as 
shown  on  the  card? 

A.     To  obviate  the  necessity  of  coming  back  to 
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these   cards   again  and   again,   we   come   point  by 

point.   [r)77-A] 

Q.  Withont  nsing  the  word  "presumption"  or 
"inference"  let  us  assume  there  is  a  $10  salary 
taken  there.  Can  you  state  from  that  what  is  an- 
other incongruity  on  there,  as  you  recall  if? 

A.  On  the  face  of  the  card,  on  the  fifth  line  it 
says  "Sal.,"  Then  appear  the  figures  $55  plus  $30 
extending  it  as  $85.  $85,  according  to  the  reasoning 
I  aver  from  the  testimony  thus  far — 

Mr.  Campbell:  Now,  just  a  minute,  I  am  going 
to  object  to  his  conclusions  from  the  evidence. 

The  Court:     Sustained. 

Mr.  Belli:     Q.     Just  state  what  you  found. 

A.  My  computation  is  that  that  85  represents 
tlio  total  salary  for  the  week  ending. 

Q.  You  can  assume  thus  far;  you  can  assume 
on  the  card  that  has  been  testified  to  that  those 
legends  are  correct  with  reference  to  the  $85.  Now, 
we  will  carry  on  from  there. 

A.  I  can  go  no  further  with  it  under  the  cir- 
cumstances. 

Q.  Can  you  show  us  how  many  men  were  em- 
ployed or  what  that  would  amount  to,  assuming 
the  number  of  men  employed  were  receiving  the 
amount  that  was  testified  to  as  having  been  re- 
ceived ? 

Mr.  Campbell:  I  object  to  that.  That  is  invading 
the  province  of  the  jury,  and  consequently — 

The  Court:     Objection  overruled.   [578] 

Mr.  Belli:     Q.     Go  ahead. 
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The  Witness:  A.  At  the  very  start  of  the  card 
appears  the  item  "Paid  Out"  $52  for  salary  on 
that  one  day,  Saturda}^  Salaries  are  paid  daily. 
$52  paid  for  the  one  day  of  Saturday  does  not 
reconcile  with  $85  paid  for  the  week. 

Mr.  Campbell:  May  I  ask  a  question  of  the 
counsel,  please? 

Mr.  Belli:     Yes,  any  time. 

The  Court:    Yes. 

Mr.  Campbell:  Q.  You  say  salaries  were  paid 
daily.  You  have  no  knowledge  of  this  matter,  have 
you? 

A.     Only  from  the  testimony  I  have  heard. 

Q.  You  have  heard  testimony  in  this  court  that 
salaries  were  paid  daily?  A.     Yes. 

Q.     And  if  so,  by  what  witness? 

A.  I  think  that  Mr.  Hughes  brought  it  up,  and 
Ijerhaps  Mr.  Krakauer.  I  wouldn't  positively  say. 

Q.  Would  you  say  positively  that  either  of  those 
men  so  testified?  A.    No. 

Q.  So  when  you  say  that  they  were  paid  daily 
are  you  referring  to  any  matter  in  the  Court  or 
information  which  came  to  you  from  any  other 
source  ? 

A.  I  can't  be  prepared  to  say  which.  My  mem- 
ory is  not  that  good  as  to  the  testimony.  [579] 

Mr.  Campl^ell :     Very  well. 

Mr.  Belli:  I  think  the  testimony  was  that  they 
were  paid  daily. 

Mr.  Campbell:    I  have  no  recollection  of  that. 

Mr.  Belli:  That  is  my  understanding  of  it  from 
the  cards. 
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Q.  Is  there  anything  else  on  that  card,  LIr. 
Bougher,  besides  those  two  items? 

A.     Not  at  the  moment. 

Q.     What?  A.     No. 

Q.     You  said  ''not  at  the  moment". 

A.     That's  right. 

Q.  Well,  let's  take  the  last  card,  Mr.  Krakauer's 
last  card,  rather,  of  1943.  The  last  card  in  the 
bunch  shows  us  what,  can  you  show  us  if  there  are 
any  incongruities?  Show  us  what  you  find  on  the 
last  card.  That  would  be  on  a  Saturday  of  1943. 

A.     The  card  is  dated  9-25. 

Q.     All  right,  go  ahead. 

A.  The  first  place,  the  expenses  listed  on  the 
reverse  side  of  the  card  total  $175.  The  total  is  not 
shown  on  this  card. 

Q.     Well,  can  you  find  out  what  the  total  is? 

A.     The  total  amounts  to  $175. 

Q.  How  about  the  front.  Does  it  conform  with 
the  total  on  [580]  the  front  of  the  card? 

A.  The  expenses  shown  for  that  day  on  the  card 
is  $235. 

Q.     There  is  a  difference  then  of — 

A.     $60. 

Q.  Yes,  $60.  There  are  some  other  cards  that 
have  the  same  situation  pertaining  to  them,  aren't 
there? 

A.     There  are  one  or  two  other  items  on  this  one. 

Q.  All  right,  just  go  ahead  and  tell  us  what  else 
there  is  on  that  one  card. 

A.  There  is  a  $10  arithmetic  error.  In  the  first 
place,  on  the  top  line  the  total  take  for  the  day 
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was  listed  as  $4582  and  was  subsequently  changed 

to  $4572. 

Q.     Yes. 

A.  Resulting  in  a  subtraction  of  the  total  paid- 
outs  from  the  total  take  l^eini^'  $10  out. 

Mr.  Campbell:  May  I  ask  another  question  if 
the  counsel  and  the  court  please? 

Mr.  Belli:     I  don't  know  about  these  questions. 

Mr.  Campbell:  He  has  stated  a  conclusion  of 
something  being  subsequently  changed  and  I  want 
to  know  if  there  is  anything  on  the  face  of  the  card 
which  indicates  that. 

The  Witness:     There  is. 

Mr.  Campbell:     May  I  ask  a  question? 

The  Court:     Yes, 

The  Witness:     Surely.  [581] 

Mr.  Campbell :  You  say  the  card  says  $4582  and 
was  subsequently  changed  to  $4572?  A.     Yes. 

Q.  Were  you  present  when  the  change  was 
made?  A.    No,  but  it  is  obvious. 

Q.     On  the  face  of  the  card? 

A.     On  the  face  of  the  card. 

Mr.  Campbell:     May  I  see  that? 

Mr.  Belli:  Will  you  show  it  to  the  jury,  Mr. 
Campbell? 

Mr.  Campbell:    The  8  and  the  7  both  appear? 

A .     Correct. 

Q.     Both   in   ink?  A.     Yes. 

Q.  Are  you  able  to  examine  the  ink  and  deter- 
mine which  was  written  first?  A.     I  am  not. 

Q.  Though  it  is  your  conclusion  that  one  was 
written  after  the  other? 
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A.  My  conclusion  is  justified  by  the  fact  that 
the  subtraction  made  and  the  result  left  there  Avas 
made,  from  the  4582 — 5205  was  deducted,  leaving 
the  amount  of  377. 

Q.  Will  you  point  that  out  to  the  ladies  and 
gentlemen  of  the  jury? 

A.  It  results  in  the  $10  error  in  the  statement 
of  the  profits  of  the  day.  [582] 

Mr.  Belli:  This  is  on  the  same  card  that  there 
is  a  diiference.  We  will  pass  this  after  you  have 
looked  at  it. 

Q.  That  is  the  one  where  there  is  the  $60  error 
in  the  difference  between  the  expenses  on  the  fi-ont 
and  the  back?  A.     Yes,  there  is  also  an  item — 

Q.  All  right,  what  is  the  third  item  on  that 
card  ? 

A.  Down  at  the  bottom  on  the  third  line  of  the 
weekly  summary  we  show  an  item  of  $16,111,  which 
according  to  my  understanding  of  the  system  repre- 
sents the  total  brought  forward  from  the  Friday 
card.  To  that  is  added  $4582,  being  the  total  take 
for  the  day  which  we  have  already  dealt  with.  Now, 
if  those  two  are  added  together,  we  find  that  the 
total  should  be  $20,693.  The  total  actually  extended 
as  the  weekly  total  is  $20,918. 

Q.     The  first  was  $20,693? 

A.     That's   right. 

Q.     And  what  was  the  other  figure? 

A.     $20,918.  Now,  that  is  further— 

Q.     That  is  $225  difference? 

A.  Yes,  and  that  $10  discrepancy  is  still  em- 
bodied in  that  total. 
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Q.     Is  there  anything  else  on  that  card? 

A.    No. 

Q.  Anything  on  that  particular  card  before  go- 
ing to  any  others?  [583]  A.     Nothing  else. 

Mr.  Belli:  I  would  like,  while  the  witness  is 
looking  at  that  one,  to  have  this  one  shown  to  the 
ladies  and  gentlemen  of  the  jury. 

Q.  This  one  here  where  the  8  and  the  7  were 
changed  and  expenses  on  the  back  don't  come 
tlnough  to  the  front  of  the  card  or  are  contained 
on  the  card  passed  to  the  jury,  and  that  is  the  one 
of  9-25,  do  you  know  who  wrote  in  pencil  over  the 
lid  on  the  front  of  the  card  on  the  to})  of  it? 

A.     No,  I  don't  it  has  been  changed.  [584] 

Q.  And  by  the  way,  all  of  these  cards,  at  the 
top,  have  a  red — the  same  red  pencil,  apparently, 
n'o-ht?  A.     That's  right. 

Q.     O.K. — for  the  three  years?  A.     Yes. 

Q.  All  right.  In  order  to  explain  your  answer 
further,  as  to  why  you  could  not  give  me  an  audit 
from  these  cards,  will  you  show  what  other  errors 
you   perceive   in  the   cards? 

A.     May  I  see  my  records  over  there? 

Q.     Which  do  you  want? 

(Witness  secures  record  and  returns  to  the 
stand.) 

A.     I  would  like  to  refer  to  card  No.  12,  1941. 

Q.     Have  you  got  it  there?  A.    Yes. 

Q.     Go  ahead. 

A,  On  card  No.  12  of  1941,  the  total  take  for 
the  day  of  $1,011.50  is  deducted  from  the  total  of 
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the  paid  out,  to  reflect  a  net  loss  for  the  day  of  $100. 

On  line  3  of  the  weekly  summary,  at  the  bottom, 
we  have  a  figure,  under  B  for  "Book"  of  profit 
brought  forward  from  the  Friday  night  card. 

To  this  figure  of  $408  we  add  $100,  thus  extend- 
ing that  item  of  $508  for  the  weekly  total,  which 
is  not  marked  as  either  a  gain  or  a  loss. 

In  other  words,  we  don't  know  whether  it  is  a 
loss  of  $408  [585]  brought  forward  or  a  profit. 

Q.     All   right.  Any  others? 

A.  This  card,  I  might  say,  is  one  which  T  picked 
out  at  the  noon  recess. 

Q.     All    right.   Any   others? 

A.  As  I  find,  on  consulting  my  summary,  that 
$508  is  not  listed  here.  I  have  indicated  it  in  my 
figures  as  a  loss.  If  the  $100  for  the  day  is  added 
to  the  $408,  that  $508  should  be  added  as  a  loss 
and  not  a  profit. 

Q.     How  do  you  have  it? 

A.  I  have  it  in  my  summary  as  a  profit,  be- 
cause I  took  this  off  of  the  photostats. 

Q.  Show  me  some  of  these  other  cards  with 
these  errors  in  them.  You  are  referring  to  a  B, 
which  is  identified.  Now  the  figure  B  is  here,  then 
an  E.  The  B  is  supposed  to  be  a  book,  or  whatever 
that  is,  and  we  have  then  a  gain  or  a  loss,  €F  or  L,  bl 
front  of  the  $508,  and  you  say  there  is  none  tliere. 

I  would  like  to  pass  that  to  the  jury,  if  I  may. 

Mr.  Campbell:    May  I  see  that  card? 

Mr.  Campbell:  There  appears  a  pencil  mark  of 
a  minus  sign  in  front  of  the  $100  at  first. 
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(Card  examined  by  Mr.  Camp])ell.) 

Mr.  Belli:  We  will  pass  this  to  the  jury.  There 
is  a  G  or  L  there  across  from  the  B.  Do  you  refer 
to  tliis  pencil  in  front  of  the  figure  there?  [586] 

Mr.  Campbell:  I  don't  know  what  it  is.  It  is  a 
minus  mark  in  front  of  the  $100  and  a  plus  in 
ink — the  minus  in  pencil. 

Mr.  Belli:  What  page  have  you  there,  Mr.  Re- 
porter? The  Reporter:   166. 

Mr.  Belli:  Q.  All  right,  give  us  some  other 
ones  that  are  errors  there,  Mr.  Bougher.  On  your 
note  you  have  that  last  card  referred  to  as  what.  So 
T  can  dig  it  out  again? 

A.     This  last  one  that  we  are  wroking  on? 

Q.     Yes.  A.     Card  no.  12  of  1941. 

Q.  That  is  not  the  only  one  where  there  was  no 
gain  or  loss  marked  on  it,  is  it? 

A.     No,  there  are  many  of  them. 

Q.  All  right,  let's  dig  them  out,  and  let's  show 
the  ladies  and  gentlemen  of  the  jury.  Also  see  if 
there  is  a  pencil  minus  in  front  of  them. 

A.     Here  is  another  one. 

Q.     That  is  what?  A.     No.  5,  1941. 

Q.  No.  5  of  1941.  Across  from  the  B  there  is 
nothing,  and  $606,  and  nothing  as  to  whether  it  is 
gain  or  loss.  Have  you  got  that  one,  Mr.  Campbell? 
No  ]>encil  on  this. 

Mr.  Campbell :  The  card  shows  total  gains  for 
the  day  of  $163,  and  receipts,  $443,  plus  163.  [587] 

Mr.  Belli :  In  red  pencil  it  shows  those  figures, 
that  it  was  a  gain. 
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Mr.  Campbell:  Just  a  mimite.  Ask  the  witness. 
It  does  not  show  that  in  red  figures,  the  total  gain 
for  the  day,  that's  what  it  shows. 

Mr.  Belli:  Q.  You  tell  us  everything  that  it 
shows,  Mr.  Bougher. 

A.     The  total  gains  for  the  day  shows  as  $163. 

Q.     What  are  the  red  figures  on  there? 

A.  The  red  figures  would  appear  to  be  "Start 
$260,  End  $226,"  and  then  $34  brought  down  with 
a  further  notation  in  red  "cks  640,  a  debit,"  what- 
ever that  ma,y  mean. 

Q.  All  right.  How  about  across  from  the  word 
B  there?  Is  there  anything  in  there  on  that? 

A.  There  is  not,  there  is  nothing  to  indicate 
whether  the  total  forward  is — 

Q.  The  red  on  this  card  is  in  the  same  color, 
is  it  not,  as  it  is  at  the  top  of  the  cards  there? 

A.     It  is. 

Mr.  Belli:  All  right,  may  we  pass  this  to  the 
jury,  and  call  attention  to — across  from  the  B. 

The  Witness:    Card  No.  8  is  the  same. 

Mr.  Belli:    Q.     Card  No.  8  is  similar? 

A.     Yes. 

Mr.  Campbell:     Similar  to  what?  [588] 

A.     There  is  no  gain  or  loss  marked  on  the 
weekly  summary. 

Mr.  Campbell:  May  I  ask  a  further  question  on 
voir  dire? 

The  Court:    Yes. 

Mr.  Campbell:  Q.  You  say  there  is  no  gain  or 
loss,  Mr.  Bougher? 

A.    Pardon  me,  that  is  No.  10.  Where  is  No.  8? 
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Q.  Take  any  card.  When  you  say  there  is  no 
gain  or  loss  you  are  indicating,  as  I  take  it,  that 
tlic  word  B  does  not  say  either  gain  or  loss,  is  not 
that  right?  A.     That's  right. 

Q.     It  is  all  a  black  figure  there,  isn't  it? 

A.     It  is. 

Mr.  Belli:  What  is  all  a  black  figure?  Across 
from  the  B? 

^\\'.  Campbell:     Yes. 

The  Witness:  Yes,  in  the  majority  of  instances 
there  is  either  a  G  or  an  L. 

Mr.  Campbell:  Q.  Is  there  any  place  where, 
across  from  the  B,  there  is  purportedly  a  loss  that 
is  marked  in  red? 

A.  No — well,  now,  I  should  not  say  that.  It  is 
largely  in  black,  all  of  them.  Some  are  marked  L 
and   some  G. 

Mr.  Campbell:  I  suggest,  if  the  Court  please, 
that  the  witness  is  not  competent  to  characterize 
the  cards.  He  can  state  what  the  cards  contain  or 
what  they  do  not  contain. 

The  Court:  I  thought  we  had  a  definition  of 
the  various  [589]  legends? 

Mr.  Campbell:    We  have,  your  Honor. 

]\Ir.  Belli:    We  had — there  is  another  one  here — 

Mr.  Campbell:  That  man  was  on  the  stand  and 
described  what  they  were.  This  man  is  giving  his 
own  impressions,  his  own  conclusions. 

The  Witness:    I  was  asked  if  I  could — 

Mr.  Belli:     You  stay  out  of  it. 

Your  Honor,  here  is  what  I  have  in  mind:  Here 
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I  just  at  random  pick  up  a  card,  and  here  is  ''B 

736  plus  151." 

The  Court:     B  would  mean  book? 

Mr.  Belli:  Book,  yes,  and  then  there  is  an  L 
over  there,  which  I  take  to  be  a  loss,  and  that  is 
all  in  black  ink,  "$847."  Here  there  is,  just  before 
that,  "B  2388,  988,"  and  there  is  no  gain  or  loss  on 
that.  That  is  in  black  ink. 

But  the  one  before  that,  that  has  a  "G"  and 
it  is  in  black  ink.  That  is  what  he  is  trying  to 
show  here. 

Mr.  Campbell:  I  have  no  objection  to  him  point- 
ing out  what  cards  there  are  with  no  G-  or  L  on, 
but  for  him  to  make  a  statement  that  it  is  a  gain 
or  loss  for  that  day  is  his  conclusion. 

Mr.  Belli:  I  thought  that  was  understood  by 
the  legends  offered  from  the  witness  for  the  Gov- 
ernment. 

The  Court:  Is  the  Government  witness  here 
who  brought  up  the  schedule?  Is  he  in  court?  [590] 

Mr.  Campbell:     Yes,  your  Honor. 

The  Court:  He  is  in  court  during  this  testi- 
mony, may  the  record  show,  and  he  is  in  such  a 
position  as  he  is  able  to  hear  this  witness  testify. 
Does  he  have  his  original  work  sheet  with  him? 

Mr.  Campbell:     No,  sir,  he  does  not. 

Mr.  Belli:  I  would  like  to  call  this  one  to  his 
attention,  that  I  dug  up  at  random.  If  you  have 
some  more  there — just  thimib  through  them  like 
that?  A.     You  mean  those  .u'ains  and  losses? 

Q.  Yes,  where  it  is  not  indicated  whether  there 
was  a  loss  or  a  gain. 
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A.    Here  is  No.  8,  No.  27— 

Q.     All  right,  go  ahead.  A.     No.  29. 

Q.     Go  ahead.  A.     No.  31. 

Q.     Go  ahead.  A.     No.  34. 

Q.  If  you  come  across  one  in  red  ink,  let  me 
know.  A.     No.  37,  No.  40,  No.  47,  No.  48. 

Mr.  Belli:  We  will  put  this  up  here  for  the 
time  being.  Can  you  look  through  the  other  stuff 
there,  on  this,  which  ones  don't  show  the  G  o]'  L. 

We  might  save,  Mr.   Campbell,  more  time  if — 

Mr.  Campbell:  I  will  stipulate  that  a  number  of 
cards  are  there  that  do  not  have  the  letters  G  or 
L  after  the  word  B,  for  the  final  figure. 

Mr.  Belli:  Can  you  tell  us  whether,  in  your  com- 
putation, when  they  did  not  show  whether  they 
were  gain  or  loss,  how  they  were  computed,  as  gain 
or  loss? 

]Mr.  Campbell :  I  can  not  tell  you  on  either  one. 
T  will  compare  government's  computation  with  this 
man's  computation  on  cross  examination. 

Mr.  Belli:  Well,  could  you  answer  my  question 
as  to  the  computation  when  it  did  not  show  whether 
they  were  a  gain  or  a  loss?  How  was  it  computed? 
Was  it  on  his  net  income,  that  it  showed  a  gain, 
or  was  it  shown  that  there  were  losses? 

Mr.  Cam})bell :  The  testimony  here  from  the 
government  agent  was  that  he  found  a  number  of 
adjustments  that  he  had  to  make  on  account  of 
the  errors  in  additions  or  subtractions  and  in  arriv- 
ing at  his  computations,  how  he  made  those.  He  was 
not  cross  examined  concerning  it. 

Mr.  Belli :    This  is  not  a  question  of  additions  or 
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subtractions.  I  am  still  trying  to  get  your  formula, 
to  save  time,  just  exactly  what  the  government  man 
did  when  he  came  across  cards  here  which  did  not 
show  whether  they  were  a  gain  or  loss.  Was  it 
charged  against  Julius  or  against  Uncle  Sam? 

Mr.  Campbell:  In  some  instances  it  was  one 
way  and  in  some  instances  the  other,  depending  on 
the  explanations  that  we  [592]  obtained  from  Jul- 
ius and  his  employees. 

Mr.  Belli:  Have  you  got  a  formula  as  to  what 
Avas  charged  to  him,  and  what  was  charged  against 
him? 

Mr.  Campbell:  I  will  have  to  go  through  this 
with  the  man,  where  there  were  any  discrepancies 
between  his  figures  and  our  final  figures — I  think 
we  will  get  it  within  a  few  hundred  dollars. 

Mr.  Belli:  Well  how  did  he  compute  them? 
Could  you  compute  them  as  gains  or  losses  9 

The  Witness:  Remember,  all  I  have  done  is  to 
read  the  total  of  those  items  as  shown  by  the  cards 
as  the  net  gains  for  the  week — gains  or  losses. 

Mr.  Campbell:  Q.  What  did  you  do  on  these 
figures  where  you  could  not  tell  whether  they  were 
gains  or  losses? 

A.  I  could  only  presume  it  to  be  one  thing  or 
the  other.  That  is  why  I  brought  up  that  item,  the 
item  of  $508.  The  loss  for  the  day  is  deducted  from 
the  previous  total,  or  is  added  to  the  previous  total, 
consequently  that  should  be  a  loss,  but  there  is 
nothing  to  indicate  it,  and  stand  out  there  as  it  did, 
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I  included  it  as  a  profit.  I  may  have  other  items 

that  are  out  of  order. 

Q.     Show  us  some  other  cards  that  you  have. 

A.  As  far  as  the  errors  are  concerned,  I  think 
I  tyi)ified  all  of  the  various  types.  I  did  not  attempt 
to  list  the  difference  there,  arithmetical  or  other- 
wise. [593] 

Q.  Did  you  prepare  a  computation  from  the 
testimony  that  was  adduced  here  in  Court  at  the 
present  time  with  reference  to  Mr.  Wild's  net 
worth  at  the  beginning  of  the  period  and  net  worth 
at  the  end  of  the  period,  to  ascertain  how  much  in- 
come he  had  during  the  period? 

Mr.  Campbell:  He  should  answer  that  yes  or 
no,  if  the  Court  please. 

A.  Well,  I  don't  know  what  you  have  there.  I 
can  only  say  no. 

Mr.  Belli:  I  don't  know  what  I  have  in  front 
of  me  here,  but  let's  see  what  it  is.  Bid  you  com- 
pute a  balance  sheet  to  show  the  community  prop- 
vvty  l:>etween  the  Wilds  as  the  net  worth — assets 
at  the  beginning  of  this  period?  A.     I  did. 

Q.  And  the  net  worth  established  at  the  end  of 
the  period?  A.     I  did. 

Q.  And  then  taking  into  computation  the  loans, 
living  expenses  at  $350  or  $400  a  month,  and  the 
stock  that  was  purchased  at  the  beginning  or  during 
the  period,  and  so  forth  ?  Bid  you  then  compute  the 
income,  what  it  would  have  been  during  that  ])eriod, 
to  have  had  the  difference  in  the  net  worth? 
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A.     I  did. 

Q.     Is  that  the  one,  in  final  form  now? 

A.     That  is  the  one. 

Q.  All  right,  can  you  tell  us  the  computation 
that  you  made,  [594]  the  way  you  arrived  at  the 
computation  for  his  net  worth  at  the  beginning 
and  end  of  the  period,  and  tell  us  what  his  income 
would  have  had  to  have  been,  according  to  that 
computation,  what  the  declared  income  was,  and 
what  the  declared  income  should  have  been? 

Mr.  Campbell:  That  is  objected  to  as  no  proper 
foundation  laid,  and  invading  the  province  of  the 
jur}^  as  well,  and  it  is  also  incompetent,  and  also 
argumentative,  so  far  as  what  his  income  would 
have  to  have  been. 

The  Court:  The  objection  as  to  laying  the  foun- 
dation is  good.  He  should  avail  himself  of  the  dated 
records  for  that  testimony. 

Mr.  Belli :  You  have  a  computation.  Will  you  go 
through  that  computation,  and  tell  us,  as  you  go 
through  those  figures,  the  basis  for  those  facts? 

Mr.  Campbell:  I  am  going  to  object  to  that,  if 
the  Court  please,  because  we  have  no  method  of 
testing  the  basis  for  it,  after  his  stating  the  facts. 
I  object  to  that,  no  proper  foundation  laid. 

Mr.  Belli:  Suppose  we  do  it  this  way.  Without 
laying  a  foundation  for  the  aggregates  here,  because 
they  are  separate  items,  suppose  before  you  give 
any  figure  there,  you  refer  to  the  first  figure  here 
as  testimony  from  such  and  such  a  witness,  intro- 
duced in  such  and  such  a  manner,  and  if  you  are 
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assuming  that  testimony  to  be   correct,   then  put 
[595]  that  figure  down,  and  build  from  that  figure, 
3'ather  than  for  me  to  give  you  a  hypothetical  ques- 
tion. 

Did  you  prefer,  I  could  give  a  hypothetical  ques- 
tion, but  it  would  take  me  about  an  hour  to  do  it, 
and  I  thought  it  would  1)e  l)pst  this  way.  T  think 
that  we  will  find  that  they  were  all  produced  in 
court,  all  the  testimony. 

(AVitness  examines  cards.) 

The  Court:  Have  you  examined  it,  Mr.  Camp- 
bell? 

Mr.  Campbell:  No,  I  was  going  to  make  that 
request. 

Tlio  Court:  I  suggest  you  examine  it.  We  will 
take  a  short  recess,  ladies  and  gentlemen,  while 
this  matter  is  gone  through,  there  might  be  an  in- 
terchange between  counsel  for  verification  of  this. 
We  will  take  the  afternoon  recess. 
(Recess.)   [596] 

Mr.  Campbell:  Now,  if  the  Court  please,  I  have 
examined  this  sheet  produced  by  the  witness  and 
for  the  purpose  of  my  objection  I  am  going  to 
ask  it  be  marked  for  identification. 

Mr.  Belli:  That  is  my  only  copy.  I  would  like 
to  have  it  back. 

The  Court:     You  may  have  it  back,  certainly. 

Ml'.  Belli :    But  I  want  to  be  sure  to  get  it  again. 

Mr.  Campbell :  I  am  having  it  marked  so  there 
is  no  (juevstion  about  what  we  are  referring  to. 

The  Court:  It  may  be  marked  for  identification, 
so  the  record  mav  hereafter  reflect  the  basis. 


552  Julius  Wild  vs. 

(Testimony  of  A.  L.  Bougher.) 

(The  document  was  marked  Defendant's  Ex- 
hibit N  for  Identification.) 

Mr.  Campbell :  Now,  I  am  going  to  object  to 
the  question  asked  the  witness  and  the  proposed  tes- 
timony relative  to  his  summation  of  the  net  worth 
statement  upon  several  grounds.  In  the  first  place, 
tlie  document  which  he  has  produced  and  Avhich 
]nirports  to  be  his  summation  contains  certain  mat- 
ters which  are  contradictory  to  the  evidence,  either 
admitted  or  stipulated  to,  and  contains  other  mat- 
ters concerning  which  there  has  been  no  evidence 
AA^hatsoever  adduced  in  this  trial.  Secondly,  the  pro- 
posed testimony  of  this  witness  relative  to  the  net 
worth  computation  is  an  attempt  to  characterize  the 
testimony  of  the  various  witnesses  who  have  been 
produced  here  on  the  stand  to  allow  or  disallow 
and  is  his  opinion  of  the  [597]  testimony  as  such 
and  is  an  invasion  of  the  province  of  the  jury,  and 
is  not  a  siunmary  purportedly  based  on  books  and 
records  which  are  before  him,  and  which  would  be 
his  sole  function  as  an  expert  accountant. 

There  is  no  place  in  our  jurisdiction  for  an  ex- 
pert other  than  the  judge,  himself,  in  analyzing 
the  testimony  of  the  witness  and  which  shall  or 
shall  not  be  given  consideration  by  the  jury.  I  sub- 
mit no  proper  foundation  has  been  laid  for  this 
testimony,  that  the  proposed  testimony  is  demon- 
strated by  the  sheet  here  by  the  witness  is  not  sub- 
stantiated by  the  record,  and  some  parts  which  I 
can  point  out,  but  will  not  take  time  to  do  so,  are 
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contrary   to   certain   figures   placed   in  the   record 

and  certain  evidence  here. 

Mr.  Belli:  That  is  what  I  would  like  to  know, 
in  what  parts  it  does  not  conform  to  the  proof. 

The  Court:  There  is  one  item  that  is  particu- 
larly significant  and  it  was  for  that  reason  that  I 
wanted  counsel  to  have  more  time  to  look  over  the 
exhibit,  and  declared  a  recess.  There  was  one  item, 
the  alleged  $1000  loan  with  respect  to  the  witness 
Joseph  Sammut,  otherwise  known  as  Artchoke 
Joe — 

Mr.  Belli :  I  think  before  the  case  is  through  we 
will  have  some  evidence — 

The  Court:  Pardon  me  one  moment — Artichoke 
Joe,  who  denied  categorically  ever  having  seen  the 
defendant. 

Mr.  Belli:    I  have  that  very  well  in  mind.  [598] 

The  Court:  I  have  that  in  mind.  There  is  one 
item  on  which  there  is  a  sharp  conflict  in  the  evi- 
dence and  the  matters  of  loans,  and  so  forth  and 
so  on. 

Do  you  have  anything  to  say  for  the  record  about 
that  statement? 

Mr.  Belli:  If  I  could  just  have  a  moment  with 
counsel,  and  I  am  about  through  with  this  witness 
— Mr.  Campbell,  will  you  look  here  and  tell  me 
what  items — you  don't  have  to  call  them  out — or 
you  can  call  them  out — 

The  Court:  There  is  one  other  observation  I 
should  make,  as  it  is  my  duty  under  the  law  to 
make,  this  witness  testified  earlier  in  his  testimony 
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witli  respect  to  the  1941  business  he  had  concluded 

a   inofit  of  $14,029,  is  that  correct? 

The  Witness:     No,  sir. 

The  Court:  Q.  What  did  you  have?  You  read 
a  narrative  containing  the  figures,  for  1941,  $14,- 
029;  for  1942,  $26,412;  and  for  1943,  $22,918. 

.V.     As  being  the  totals  of  the  cards? 

The  Court:     Q.     Yes,  the  cards. 

A.     But  not  conclusion  as  to  profit. 

The  Court:  Q.  In  other  words,  that  was  the 
totalization  of  the  cards? 

A.  An  arithmetic  calculation  of  the  addition 
shown  on  the  cards. 

Q.  And  you  gave  the  totals  of  the  government 
as  compared — 

A.     As  being  the  same  amount.  [599] 

The  Court:  Yes,  and  this  document  which  you 
have  handed  counsel  presents  a  number  of  items 
which — 

Mr.  Belli :  (Interrupting)  :  Maybe  we  can  solve 
it  this  way,  if  I  can  just  know  at  this  time  the 
basis  of  the  objection,  and  if  counsel  will  show  me 
what  items  he  objects  to,  and  I  will  withdraw  them 
and  expedite  it  this  way. 

^Ir.  Campbell:  My  fundamental  objection  is  that 
it  is  an  attempt  to  differentiate  among  the  testi- 
mony of  the  various  witnesses  here.  Counsel's 
th(Huy  can  be  produced  to  the  jury  in  argument. 
The  jury  have  in  their  minds,  or  will  have  re- 
freshed in  their  minds  the  testimony  of  these  var- 
ious witnesses.  For  example,  the  witness  has  listed 
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other  accounts  of  $290,  and  in  the  stipulation  there 
is  this  that  in  the  Civic  Center  Branch  of  the 
American  Trust  Company,  which  is  apparently 
lumped  together,  he  has  listed  three  bank  state- 
ments ;  cash  and  savings  account  $1992.94.  The  stip- 
ulation here  Avas,  and  it  was  verified  by  the  wit- 
nesses that  in  the  savings  account  No.  298  at 
Redwood  City  Branch  of  the  Bank  of  America, 
$1992.24,  which  I  assiune  is  the  figure  he  is  refer- 
ring to;  and  there  is  another  bank  account,  $292. 
The  stipulation  is  here  after  the  records  were 
received  from  the  bank,  that  in  the  American  Trust 
Com]3any,  Civic  Center  Branch,  the  final  balance 
was  $2108,  while  the  figure  he  has  is  $298,  some 
two  thousand  less. 

The  record  will  bear  me  out  on  the  stipulation. 
I  was  [600]  very  careful.  I  had  this  document 
before  me.  The  witness  here  lists  the  California 
Jockey  Club  stock  at  $18,000.  The  evidence  here 
shows  it  was  purchased,  one  group  for  ten  thou- 
sand and  the  other  group  for  six  hundred  or  six 
fifty,  both  according  to  the  testimony  of  Mr.  and 
Mrs.   Wild. 

I  don't  think  we  should  take  time  to  go  through 
each  one,  but  these  are  examples,  and  I  think  they 
demonstrate  the  fallacy  of  this  method  and  the 
foundation  of  this  witness  to  testify. 

Mr.  Belli:  I  see  counsel  has  in  his  hand  the  same 
fallacy,  because  he  has  computed  the  net  worth. 
Let  me  make  the  suggestion,  counsel,  that  you  give 
me  a  copy  of  the  net  worth  and  I  will  give  you 
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mine,  and  we  can  compare  them  by  the  testimony. 

Mr.  Campbell:  I  prefer  to  rest  by  the  testi- 
mony. I  was  aware  connsel  was  reading  at  the  time 
T  was  addressing  myself  to  the  Conrt.  This  is  a 
snmmary  of  the  evidence  and  I  was  referring  to  it 
in  my  statement  to  the  Court  in  comparing  with 
this  document  which  has  been  marked. 

Mr.  Belli:  I  think  the  jury  is  entitled  to  it,  if 
I  am  not  entitled  to  it. 

yiv.  Campbell :     I  stand  on  my  objection. 

Mr.  Belli:  Maybe  I  am  not  entitled  to  it,  but 
certainly  the  jury  is.  If  counsel  claims  these  figures 
are  incorrect  that  we  have  here  as  to  $298  in  the 
bank,  we  sti])ulated  to  it,  [601]  and  if  I  am  in 
error  I  think  the  Government  should  be  both  charit- 
able and  gracious  enough  to  give  us  the  figures 
they  intend  to  argue  and  say  it  is  a  summary  for 
the  benefit  of  the  jury's  perusal,  if  not  for  mine. 
My  determination  of  it  is  of  little  moment  here. 

^Ir.  Campbell :    On  that  matter  I  have — 

Mr.  Belli:  All  right,  we  will  ferret  it  out,  our- 
selves. 

The  Court:  Counsel,  I  think  you  have  accom- 
plished your  objective  in  attempting  that  offer. 

Mr.  Belli:     I  beg  your  pardon? 

The  Court:  Counsel,  I  think  you  have  accom- 
plished your  objective  in  attempting  that  offer. 
Tf  there  be  any  matters  that  are  the  subject  of 
clarification  between  that  sheet  you  have  and  this 
attempted  rehabilitation  of  the  figures — and  what 
you  have  attempted  there  is  to  rehabilitate  certain 
figures  from  an  accountant's  viewpoint. 
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The  Witness:     From  an  accountant's  viewpoint. 

The  Court :  Q.  Ordinarily  you  would  take  what 
figures  were  at  hand?  A,     I  would. 

Q.  Let  us  assume  there  had  been  a  fire  in  the 
shop  of  the  defendant  Julius  Wild  and  the  books 
were  totally  dstroyed,  and  you  went  down  there 
and  had  the  duty  cast  upon  you,  either  for  the 
Govermnent  or  for  the  defendant,  to  rehabilitate 
figures.  You  would  then  start  in  that  fashion?  [602] 

A.     That's  correct. 

Q.  In  other  words,  you  would  reconstruct  from 
a  mode  of  living  a  certain  income  basis  or  rationale, 
and  then  you  would  proceed  and  set  up  your  var- 
ious predicates  and  then  you  would  draw  certain 
conclusions.  A.     Yes.   [602-A] 

Q.  But  in  this  case  there  are  certain  records 
available  ?  A.    Yes. 

Q.  And  included  among  those  certain  records 
available  are  all  these  little  sheets,  these  little  cards. 

A.     They  haven't  all  been  available. 

The  Court:  Q.  Well,  they  have  been  in  Court, 
the  Krakauer  cards. 

A.  Yes,  they  were  available,  but  they  have  no 
bearing  whatever  on  that  statement. 

The  Court:  Q.  They  have  been  available  with 
respect  to  the  income  tax  feature,  isn't  that  correct? 

A.     That  is  true. 

Q.  Now,  the  various  errors  that  you  have  pointed 
to  in  those  little  cards,  have  you  made  a  summa- 
tion of  those  to  the  end  that  you  would  take  the 
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del)its  and  credits  as  reflected  by  error  and  reduce 

or  increase  the  amount  of  tax  due  and  owing? 

A.     No— 

Q.  In  other  words,  the  various  errors  you  have 
pointed  out  before  the  Court,  $10  here,  $20  hero 
and  $40  there,  in  the  final  analysis  are  the  subject 
of  compilation,  are  they  not? 

A.  No,  not  so  far  as  any  statements  that  T  might 
prepare  are  concerned.  The  errors  that  I  have 
found,  the  sketchiness  of  the  entire  setup  are  sucli 
that  I  would  place  absolutely  no  dependence  on 
those  records. 

Q.  You  heard  the  testimony  of  Mr.  Wild  when 
he  said  the  [603]  records  were  quite  accurate  from 
his  viewpoint ;  and  he  said  Krakauer  was  within  one- 
half  cent  accurate,  didn't  he? 

A.     That  may  be. 

Q.     You  heard  that  testimony,  did  you  not? 

A.  Whether  or  not  in  those  exact  words,  I  heard 
something  to  that  effect  from  Mr.  Wild. 

Q.  I  am  not  altogether  clear  in  my  mind  as  to 
the  basis  of  the  figures  you  gave,  Mr.  AVitness, 
concerning  the  item  of  $14,029,  $26,412  and  $26,- 
918.  How  did  you  get  those  figures?  What  was  the 
basis  for  them?  A.     From  the  cards. 

Q.     Yes. 

A.  On  the  cards,  on  each  set  of  cards  there  is 
an  item  marked  "B",  which  I  am  given  to  under- 
stand represents  the  net  profit  for  the  week.  I 
totaled  those  as  shown  by  the  photostatic  copies  of 
the  cards  which  I  prepared  my  summary  from  and 
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secured  those  figures  in  so  far  as  my  summary  was 
able  to.  Those  figures  were  at  variance  with  the 
amount  of  net  profit  shown  by  the  Government.  My 
purpose  being  to  determine  the  differences  between 
the  net  profit  figures  shown  by  the  Government  and 
the  totals  of  the  ^'B"  item  on  those  cards.  There 
are  discrepancies  there  due  to  the  adding  back  of 
this  so-called  protection  money  and  all  the  salary 
which  Julius  was  presumed  to  have  drawn.  Those 
are  the  discrepancies  and  largely  account  for  those 
differences.  [604] 

The  Court:     Q.     Those  two  items? 

A.     Yes. 

Q.     Just  the  two  items'?  A.     Yes. 

Q.  On  the  salary  item  of  $10  a  day,  did  you 
take  the  position  that  is  or  is  not  income? 

A.  I  don't  take  any  position  on  that,  and  I 
don't  take  any  position  on  the  $14,000.  I  was  merely 
trying,  in  the  first  place,  we  were  refused  access 
to  certain  facts  and  figures. 

Mr.  Belli:     Q.     What  do  you  mean  by  that? 

The  Court:  Q.  These  records  have  been  avail- 
able in  Court. 

A.  Since  we  have  been  here,  yes,  but  I  haven't 
been  able  to  sit  down  and  make  a  comprehensi\ c 
summary. 

Q.  Are  there  any  records  you  desire  from  the 
Govermnent  that  would  aid  you? 

A.  That  would  have  saved  a  lot  of  time  and 
trouble  on  both  of  our  parts  and  saved  a  lot  of 
confusion  had  w(^  had  the  opportunity  to  compart ^ 
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our-  siinimar}'  sheets  prior  to  coming  in  to  Court, 

which  Mr.  Campbell  says  he  can  do  now. 

The  Court:  Q.  TVhere  is  your  summary  sheet 
you  have  in  mind  now  ? 

Mr.  Campbell:  ^lay  T  ask  a  question  on  voir 
dire  ? 

The  Court:     Yes. 

j[r.  Campbell :  Q.  Mr.  Bougher,  do  you  remem- 
Ix']'  whether  or  [605]  not  a  number  of  months  ago 
you  first  came  into  the  case  you  came  to  my  office, 
do  you  recall,  at  100  McAllister  Street  Building? 

A.     Yes. 

Q.  At  that  time  you  were  shown  these  cards, 
Xo.  7,  8  and  9,  were  you  not? 

A.     That's    right. 

Q.  And  you  made  an  examination  at  that  time, 
didn't  you?  A.     Of  the  photostatic  copies. 

Q.  And  we  provided  at  the  expense  of  the  Gov- 
ermnent,  you  with  a  photostatic  copy  of  each  of 
these  cards,   didn't  we?  A.     ISTo. 

Q.     Were  you  not  provided  with  a  photostat? 

A.  No,  I  was  merely  allowed  to  examine  a  photo- 
stat. 

Q.  Weren't  you  allowed  to  take  away  at  that 
time  a  photostat?  A.     No,  sir. 

Q.  You  did,  however,  examine  a  photostat  of 
those  cards?  A.     Yes. 

Q.     And  each  and  every  one  of  those  cards? 

A.     That's  right. 

Q.     And  were  at  any  time  you  refused  access  to 
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any  of  Mr.  Wild's  records  which  were  in  posses- 
sion of  the  Government  of  which  you  know? 

A.  No,  I  didn't  know  what  you  had  and  what 
.you  didn't  have. 

Q.  Did  you  ever,  at  any  time,  produce  and  show 
to  the  Government  [606]  or  bring  to  the  Govern- 
ment the  compilations  or  summaries  which  you 
made  1 

A.  I  had  them  right  there  in  the  office  when 
I  was  there  working.  I  completed  them  there. 

Q.  Did  you  show  those  to  any  govermnent  em- 
ployees? A.     No,  there  was  no  opportunity. 

Q.  Did  you  ask  to  have  any  comparison  made 
of  your  summary  with  any  siunmary  the  Govern- 
ment made  ?  A.     We  were  discussing — 

Q.  Pardon  me,  I  realize  I  am  not  entitled  to 
ask  for  the  conversation,  but  did  you  ask  for  that 
opportunity — 

Mr.  Belli:  You  can  ask  him  for  the  conversa- 
tion. 

The  Witness:     How  is  that? 

Mr.  Campbell:  Q.  But  you  were  shown  every 
record,   were  you  not? 

A.  I  was  shown  those  photostatic  copies  of  those 
cards. 

Q.    And  you  were  shown  the  cards  themselves? 

A.     That's  right,  yes. 

Q.  So  you  had  an  opportunity  to  compare  thci 
original  cards  with  the  photostats,  is  that  right? 

A.    Not  completely,  no. 

Q.     Well,   you  made  whatever   comparison  you 
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wanted,  didn't  yowl  Were  you  ever  refused  access 

to  them?  A.     To  the  cards,  no. 

Q.  And  so  far  as  you  know,  was  there  anything 
that  you  didn't  [607]  see  that  the  Government  had 
that  belonged  to  Wild? 

A.  Not  that  belonged  to  Wild,  no — nothing  I 
know  of. 

Q.  The  complaint  you  have  is  that  the  Govern- 
ment accountant  didn't  show  you  his  work  papers? 

A.     It  is  not  a  complaint. 

Q.  So  when  you  made  the  statement  that  you 
were  not  given  access  to  all  of  the  records  that 
were  available  you  are  not  referring  to  the  fact 
that  you  were  not  given  everything  the  Government 
had  that  pertained  to  Wild's  records? 

A.  When  you  say  ''pertaining  to  Wild's  rec- 
ords"— 

Mr.  Campbell:  Well,  strike  the  word  ''pertain- 
ing"— as  far  as  Wild's  records. 

A.  As  far  as  Wild's  records,  I  was  given  access 
to  everything  that  so  far  I  know  you  have. 

Mr.  Campbell:     That's  all. 

The  Witness:    His  method  of  dealing  with  them. 

The  Court:  The  objection  interposed  for  the 
record  to  the  so-called  summary  now  marked  De- 
fendant's Exhibit  N  for  identification  is  sustained. 

Mv.  Belli:  It  is  sustained  on  the  ground  it  is 
assuming  facts  not  in  evidence? 

Tlie  Court:  It  is  sustained  upon  that  ground 
and  several  other  grounds  more  particularly  set 
fortli  by  counsel;  the  inaccuracies  apparent  therein, 
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assumption  of  fact,  delineation  of  fact  that  has 
been  in  sharp  conflict;  and  further  upon  the  [608] 
particular  ground  and  more  pronounced  ground,  it 
is  an  attempt  to  rehabilitate  figures  wherein  the}^ 
are  drawn  from  records  either  not  available  or  non- 
existent. The  records  are  ]:)efore  the  Court  with  le- 
spect  to  the  three  years  in  question,  1941,  '42  and 
'43.  Subject  to  those  minor  inaccuracies  or  inac- 
curacies in  fact  that  have  been  pointed  out  by  the 
witness,  those  records  are  here  for  any  audit  that 
may  he  accomplished  thereon.  I  see  no  occasion  to 
assume  that  in  this  case  there  are  no  records  upon 
which  net  worth  may  be  predicated. 

If  you  have  a  statement,  Mr.  Campbell,  of  net 
worth  hand  it  to  counsel  and  let  us  see  if  there 
can  be  some  clarification  over  night. 

Mr.  Belli:  Let  us  approach  it  from  that  view, 
then. 

Tlie  Court:  There  is  nothing  counsel  for  the 
Government  has  that  the  defendant  can  not  have, 
or  vice  versa. 

Mr.  Campbell:  I  will  hand  coimsel  a  copy  of 
this  document,  Julius  and  Emma  Wild  Computa- 
tion of  Net  Income  on  Net  Worth  Basis  showing 
January  1,  1941,  and  December  31,  1943. 

Mr.  B(41i:  I  will  have  to  make  a  copy  of  my 
own  so  I  can  give  the  Government  a  copy. 

Mr.  Campbell :    It  is  not  essential  we  have  a  copy. 

The  Court:  After  the  recess  today  and  before 
Court  tomorrow  morning,  you  can  go  over  the  mat- 
ter with  the  Government. 
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]Mr.  Belli:  You  may  cross  examine,  Mr.  Camp- 
bell.  [609] 

Cross  Examination 

Mr.  Cam])bell:  Q.  Mr.  Bougher,  I  believe  you 
stated  you  are  a  public  accountant? 

A.     That's  right. 

Q.  Presently  employed  by  Mr.  Belli,  the  de- 
fense counsel  here  in  his  office,  or  you  office  with 
him,  is  that  correct? 

A.     No,  I  practice  myself. 

Q.     But  you  occupy  the  same  suite  of  offices? 

A.     An  office,  in  his  suite. 

Q.  Did  you  have  anjrthing  to  do  with  the  con- 
duct of  Julius  Wild's  business  in  1941,  1942  and 
'43?  A.     I  did  not. 

Q.  Or  with  the  keeping  of  any  records  or  re- 
ports in  connection  with  the  business? 

A.     No. 

Q.  I  take  it  that  the  testimony  which  you  have 
given  here  relative  to  these  cards  is  based  upon 
what  you  have  observed  upon  the  face  of  the  cards, 
is  that  correct?  A.     Yes. 

Q.  Now,  you  have  given  a  total  for  the  year 
1941  of  $14,029  as  representing  the  profit  as  set 
forth  in  Government  Exhibit  7  on  the  face  of  the 
cards,  is  that  right?  A.     Yes. 

Q.  That  is  a  total  of  the  figures  after  ''B",  is 
that  correct?  A.     That  is  correct.   [610] 

Q.  You  pointed  out  that  there  is  a  difference, 
that    the    Government   figure    was    around    16,932. 
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Now,  the  difference  between  your  figure  and  the 
Government's  figure  is  the  amount  of  withdrawals 
by  way  of  salary  by  Julius  Wild,  is  it  not? 

A.     I  believe  so,  yes. 

Q.     Is   that   right,   sir? 

A.     T   believe  so,  yes. 

Q.  And  the  Government  in  Exhibit  13  comes  up 
with  a  final  net  profit  figure  from  the  horse  busi- 
ness of  $17,982?        A.     That's  correct. 

Q.  The  difference  betw^een  the  figure  you  gave 
of  $14,000  and  the  Government's  figure  as  repre- 
sented by  the  salary  drawn  by  Mr.  Wild  is  the 
difference  between  the  disallowance  of  the  protec- 
tion payments,  is  that  right?  A.     Yes. 

Q.  So  that  so  far  as  all  of  these  adjustments 
that  you  have  referred  to,  and  incidentall}^,  you 
heard  the  Government  agent  state  he  had  found 
certain  errors  in  addition  and  subtraction  and  he 
liad  made  adjustments,  is  that  right? 

A.     I  did. 

Q.  So  that  without  going  into  each  specific  ad- 
justment that  you  may  have  had  in  arriving  at 
your  figure,  your  figure  as  found  from  these  cards 
and  the  figure  of  the  Govermnent  agent  are  sub- 
stantially the  same,  is  that  right? 

A.  They  are.  My  intention  was  merely  to  re- 
concile them.  [611] 

Q.  I  understand  the  intention,  sir,  but  when 
you  add  the  figures  on  these  cards  of  profit  and 
add  to  that  Julius'  salary  plus  the  protection  pay- 
ments, the  latter  two  items,  that  is,  Julius'  salary 
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and  the  protection  items  have  been  taken  as  ex- 
penses, but  when  they  are  added  to  the  profit  as 
shown  on  these  cards  your  figure  is  substantially 
that  of  the  Government  agent,  or  $17,982  for  1942, 
is  that  correct?  A.     That's  correct. 

Q.  And  the  same  is  true  as  to  1942  with  refer- 
ence to  your  assumption  on  these  cards,  isn't  it, 
that  if  you  take  the  profit  shown  on  these  cards 
together  with  the  salary  drawn  in  that  year  by  Mr. 
Wild,  and  deduct  it  daily  as  expenses,  and  the  105 
a  month  for  the  twelve  months  of  protection  pay- 
ments, your  figure  would  be  substantially  the  same 
as  the  Government  agent,  $35,261,  isn't  that  right, 
sir? 

A.  I  did  not  have  the  opportunity  of  checking 
1942  and  1943  in  that  regard,  but  I  believe  that  to 
be  the  case.  The  entire  total  would  be  substantially 
the  same  given  those  two  reconciling  items.  Those 
were  the  points  that  I  wanted  cleared  up  in  my 
mind. 

Q.  Now,  the  jury  is  not  interested  in  your  state 
of  mind,  but  is  interested  in  wliat  is  on  these  cards. 

A.     Yes. 

Q.  And  is  it  correct,  or,  first,  let  me  ask  you: 
You  say  you  did  not  make  a  computation  on  1942 
and  1943  with  reference  to  [612]  the  drawings  of 
salaries.  A.     That's  right,  sir. 

Q.  Would  you  say,  Mr.  Bougher,  from  such 
examination  of  the  cards  as  you  made  that  the 
total  amount  drawn  by  Julius  Wild  as  salary  or 
drawings   in   the   year   1942   and   deducted   as   ex- 
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penses  therefor  not  reflected  in  the  profit  figure  was 

$5140?  A.     No,  I  wouldn't. 

Q.     You  didn't  find  fault  with  that  figure? 

A.  I  did  find  fault,  yes.  I  thought  you  asked 
mo  if  I  wouldn't  say  that  was  it. 

Q.     Have  you  added  up  the  cards'? 

A.     All  of  the  cards? 

Q.  Have  you  added  up  all  of  the  cards,  the 
drawings  as  shown  by  Julius,  here?  A.     No. 

Q.  So  you  don't  know  whether  or  not  that  is 
cori'ect?  A.     That's  right,  I  don't  know. 

Q.     You  don't  know?  A.     No. 

Q.  Now,  do  you  know  whether  or  not  the  figure 
computed  from  these  cards  as  being  Julius'  draw- 
ings and  deducted  as  expenses  before  profit  is 
figured  on  these  cards  during  the  ten  months  of 
1943  that  are  represented  by  the  cards,  is  the  sum 
of  $4865?  Do  you  know?  [613] 

A.     I   don't  know. 

Q.  You  made  no  computation  of  those  figures, 
is   that   right? 

A.  I  didn't  consider  tliorc^  was  ,G,-round  for  it. 
I  didn't  consider  there  was  record  avail abh'  to 
produce  it. 

Q.  Whatever  you  considered  you  did  not  com- 
])uto  the  amount  that  is  shown  on  the  face  of  these 
cards  as  drawings  by  Julius? 

A.  I  considered  it  impossible  to  determine  with 
any  degree  of  accuracy. 

Q.     You  didn't  add  those  figures? 

A.     I  didn't. 
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Q.  So  you  don't  know  what  these  cards  show 
in  that  respect,  is  that  right,  sir? 

A.     No,   I   don't. 

Q.  You  don't  know  what  the  total  is  as  shown 
by  these  cards? 

A.     I  don't,  but  I  do  think  it  is  indeterminable. 

Q.  So  far  as  you  are  concerned  of  the  net  profit 
shown  b}^  these  cards,  aside  from  the  matter  of 
salary,  Avhich  you  did  not  compute  for  1942  and 
1943,  your  figures  are  not  substantially  different 
than  the  revenue  agent's,  isn't  that  right,  sir? 

A.     That's  correct. 

Q.  Now,  a  number  of  these  so-called  errors  you 
pointed  out  on  these  cards  were  as  a  matter  of  fact 
in  Wild's  favor,  weren't  they? 

A.     It  depends  on  what  one.   [614] 

Q.  Well,  the  first  card  you  called  attention  to 
IS  card  13,  and  I  am  just  calling  your  attention  to 
one.  We  won't  go  beyond  that  on  Exhibit  7,  and 
you  called  attention  to  the  fact  that  there  was  an 
error  here.  Do  you  recall  that  card,  an  error  of 
$10,  I  believe  it  was?  [614-A] 

A.  No,  this  is  an  error  of  $1106,  against  him — 
$1116. 

Mr.  Belli:    I  didn't  understand  what  you  said. 

A.  It  was  an  error  of  $116  against  Julius.  He 
asked  if  it  was  in  his  favor. 

Mr.  Campbell:  Q.  You  are  referring  to  the 
figure  "take"  here,  where  there  is  this  computa- 
tion? 

A.  No,  I  am  referring  to  this  figure  of  profit 
and  loss  $508  shown  there  as  a  profit,  or  I  assume 
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it  is  taken  as  a  profit.  He  might  take  it  as  a  profit, 
but  on  closer  examination  I  found  a  $100  loss  has 
been  added  to  profits,  totaling  $408. 

Q.  Wei],  do  you  know  whether  that  $408  repre- 
sented a  profit  or  loss  up  to  that  point? 

A.  I  did  not  know  that,  and  I  place  little  cred- 
ence in  any  of  those  '^forward"  figures. 

Q.  That  was  an  assumption  on  your  part  as  to 
what  the  $408  represented,  is  that  correct? 

A.     The  entire  system  is  an  assumption. 

Q.  Referring  to  Card  No.  13,  which  you  first 
])ointed  out  as  being  an  error,  do  you  recall  that 
card?  A.     I  do. 

Q.  That  card  had  the  effect  of  showing  a  smaller 
fi,iiur(>  for  the  profit  than  there  was  actually  earned, 
isn't  that  right? 

A.  By  $17,  but  not  necessarily  in  favor  of  Mr. 
AVild. 

Q.  But  it  shows — and  the  only  figure  of  the 
card,  is  accepted  [615]  as  $17  as  a  profit  actually 
earned  that  day,  doesn't  it? 

A.  No,  it  shows  that  there  was  a  $17  difference 
in  the  cash  somewhere,  an  unexplained  difference 
of  $17  against  Mr.  Wild,  or  he  slioukl  have  had 
i^;l7  more  on  it,  presumably,  for  computing  his  tax. 

Q.  I  call  your  attention  to  tlie  fact  that  the 
day's  profit  is  added  at  $35,  but  it  was  taken  as  a 
loss.  Tlie  loss  for  the  week  is  $51,  but  actuallv,  as 
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I  understand  j^our  testimony,  the  expenses  are  over- 
stated by  $17,  is  that  right? 

A.  That's  right.  It  is  overstated  on  the  front, 
which  means  that  $17  is  gone  somevv^here. 

Q.  When  you  say  there  is  a  shortage  in  the 
casli,  that,  too,  is  your  assmntpion,  isn't  it? 

A.  No  more  than  the  rest  of  it.  As  I  say,  the 
entire  sj^stem  is  a  series  of  assmnptions.  It  must 
necessarily  be. 

Q.     That,  of  course,  is  your  conclusion  as  welH 

A.     That  is  my  professional  conclusion. 

Q.  How  long  have  you  been  an  accountant,  Mr. 
Bougher?  A.     For  approximately  28  years. 

Q.  And  you  have  practiced  here  as  a  public 
accountant  in  this  city  for  that  length  of  time? 

A.     Not  for  that  length  of  time,  no. 

Q.     For  how  long  have  you  ])racticed? 

A.  In  the  State  of  California  I  have  practiced  for 
myself  roughly  about  one  }'ear.  I  have  only  recently 
embarked  on  my  own  ]:)ractice,  for  this  last  time. 

Q.  Have  you  had  any  previous  experience  with 
reference  to  the  records  of  horse  betting  rooms? 

A.     Not  horse  betting  rooms,  no. 

Q.     Or  of  this  kind  of  business? 

A.     In  one  slight  respect,  yes. 

Q.     In  what  respect  is  that? 

A.  I  had  a  client  who  was  engaged  in  the  same 
operation. 

Q.     You  kept  his  records  for  him,  did  you? 

A.     No,  he  kept  his  own  records. 

Q.    You  audited  those  records? 
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A.  I  did  not  audit  them,  I  summarized  them 
and  advised  him  on  them,  in  a  friendly  way. 

Q.     Not  in  a  professional  way? 

A.     Not  professionally,  no.  I  accepted  no  fees. 

Mr.  Campbell:     All  right,  that's  all. 

Mr.  Belli:     That's  all,  Mr.  Boucher. 

PROCEEDINGS  IN  REFERENCE 
TO  MAXFERD  ACCOUNT 

Mr.  Belli:  There  is  one  other  item  I  spoke  to 
counsel  about  the  other  day,  and  that  is  with  refer- 
ence to  the  Maxferd  account. 

I  notice  we  got  the  computation  there.  There  is 
an  account  owing  of  $1132  at  the  beginning  of  1941. 
The  records  do  not  show  that,  and  if  we  call  the 
Maxferd  man  he  will  testify  that  he  misunderstood 
Mr.  Campbell  and  there  was  nothing  [617]  owing 
at  that  time.  I  say  that  in  the  presence  of  the  jury, 
because  that  is  the  fact.  Could  you  check  on  that? 

Mr,  Campbell:  I  think  the  record  is  right  here. 
That  can  be  checked  between  now  and  tomorrow 
morning.  It  is  not,  as  I  recall,  verified  in  the  testi- 
mony. 

Mr.  Belli :  That  is  correct.  He  testified  that  way, 
and  we  thought  that  was  in  error,  and  phoned  him, 
but  we  can  check  that. 

iMr.  Campbell:  That  was  his  testimony,  as  I  re- 
call, that  that  was  the  amount. 

Mr.  Belli:  That  is  the  defense,  with  the  execp- 
tion,  your  Honor,  of  Mr.  Krakauer,  himself.  As  I 
understand  it,  the  prosecution  is  going  to  call  Mr. 
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Krakauer,  so  we  won't  call  him  presently,  he  be- 
ing their  witness. 

Mr.  Campbell:    I  did  not  get  the  full  statement. 

Mr.  Belli:  If  you  are  going  to  call  Mr.  Kra- 
kauer, we  won't  call  him  again — for  several  items 
— but  if  you  don't  intend  to  call  him,  then  we  will 
be  forced  to  call  him. 

Mr.  Campbell:  I  suggest  counsel  put  his  case 
on  in  the  proper  manner. 

Mr.  Belli:     Call  Mr.  Krakauer.  [618] 

JULIUS  KRAKAUER, 
recalled;  previously  sworn. 

Further  Cross  Examination 

Mr.  Belli:  Q.  Mr.  Krakauer,  the  last  time  you 
saw  the  book  Mr.  Wild  had  kept  his  records  in, 
was  in  the  other  room,  other  than  the  room  that 
you  were  in,  is  that  right?  A.     I  never  saw  it. 

Q.  You  never  at  any  time  saw  it,  is  that  correct, 
sir?  A.     That  is  correct. 

Q.  And  as  I  understand  it,  the  only  records 
which  you  kept  for  Mr.  Wild,  concerning  his  busi- 
ness, in,  say,  1939,  '40,  '41,  '42  or  1943— the  only 
records  whatsoever  were  these  cards  here  in  Gov- 
ernment's Exhibit  7,  8,  and  9,  is  that  right? 

A.  I  kept  a  record  at  my  own  suggestion,  in  his 
acquiescence,  of  the  sleepers,  which  were  not  noted 
in  the  form.  I  kept  them,  and  when  this  matter  of 
the  Shornick  account  came  up,  which  I  was  not 
asked  about,  he  desired  to  withhold  information  on 
it— 
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Mv.  Belli:  We  will  see  that  you  don't  withhold 
information — 

A.  Mr.  Hughes  kept  that  until  such  time  as  he 
left  to  go  to  the  Alameda  Navy  Airport,  I  think  it 
was,  when  he  had  to  leave  there  because  of  Govern- 
ment work. 

Q.  How  did  you  keep  those  sleepers,  in  a  book 
about  the  size  of  this  one,  here  (indicating)  ?  [619] 

Mr.  Campbell :  I  am  going  to  ask,  is  this  further 
cross  examination,  or  is  he  your  witness? 

Mr.  Belli:  We  would  like  to  have  him  under 
cross,  if  we  could.  We  haven't  very  much  more. 

Mv.  Campbell :  I  suggest — I  don't  want  to  un- 
duly extend  this,  but  on  the  other  hand  I  don't 
want  to  curtail  the  defendant  from  any  defense  he 
has  to  make.  May  we  have  an  understanding  as  to 
how  he  is  called  here? 

Mr.  Belli:  I  would  like  to  have  him  called  under 
cross,  if  we  may,  your  Honor. 

Mt".  Campbell :  I  think  that  is  not  proper  at  this 
stage  of  the  proceedings. 

The  Court :  You  may  recall  him  for  further  cross 
examination,  Counsel. 

Mr.  Belli:  Thank  you,  your  Honor.  This  will  be 
very  brief. 

Q.  Mr.  Krakauer,  were  those  sleepers  kept  in  a 
book   like  this    (indicating)? 

A.  No,  there  were  two  or  three  tablets,  such 
as  T  used  in  kindergarten,  pulp  paper  tablets,  such 
as  you  give  children  in  kindergarten,  so  that  they 
can  have  a  lot  of  fun  with  them.  Not  beine^  much 
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of  a  fellow  to  spend  much  additional  money  when 
I  had  something  I  could  utilize  available,  I  used 
one  of  those  tablets.  There  was  two  or  three  around 
the  place,  with  a  red  cover  on  them.  [620] 

Q.  Did  that  have  a  cover  on  it  like  this  (in- 
dicating) ? 

A.  No,  a  pliable  flexible  paper  cover,  which  is 
one  of  those  ordinary  red  tablets  such  as  they  use 
in   school,   a  school  tablet — rather  thick. 

Q.  And  outside  of  that  flexible  tablet,  and  out- 
side of  these  cards,  here,  you  kept  no  records,  what- 
soever? A.     No.  The  only  reason  I — 

Q.  Mr.  Krakauer,  the  question  to  you — will  you 
answer  precisely,  please? 

A.     I  kept  no  other  records. 

Mr.  Campbell:  The  witness  is  entitled  to  explain 
his  answer. 

The  Court:  He  is.  You  may  explain  your  an- 
swer. 

A.  I  only  kept  such  records  as  were  sanctioned 
by  Mr.  Wild,  and  some  of  them  under  his  instruc- 
tion. 

Q.  But  you  told  us  all  of  the  records  that  you 
kept  now,  that  being  the  record  of  the  sleepers  in 
the  little  book — 

A.  There  was  no  little  book,  please  understanrl, 
that  is  a  tablet. 

Q.     There  was  no  little  book? 

A.  There  was  no  little  book.  There  was  a  tablet, 
and  I  described  it  as  a  pulp  paper  tablet  such  as 
is  used  in  schools,  with  a  flexible  cover  in  red. 
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Q.  Thank  you  very  much  for  making  me  under- 
stand that.  There  was  no  other  book  or  anything 
like  that  that  you  kept,  is  [621]  tluit  correct? 

A.     That  is  correct. 

Mr.  Belli:  May  I  ask  that  the  witness  be  ex- 
cused from  the  room  for  a  minute  while  I  make 
an  offer,  your  Honor?  I  do  this  in  all  sincerity,  and 
T  want  to  make  an  otfer  to  counsel  in  the  presence 
of  tlie  jury,  and  excuse  the  witness. 

The  Court:    In  the  presence  of  the  jury? 

Mr.  Belli:     Yes. 

Mr,  Campbell:  That  is  a  strange  statement  to 
make. 

Mr.  Belli:  It  is  not  so  strange,  in  that  I  have 
laid  a  foundation  here  now,  with  this  witness,  and 
T  have  put  him  under  cross  examination,  and  I  re- 
call his  testimony  precisely. 

I  want  to — it  is  necessary  that  I  show  counsel 
something  before  I  show  this  witness.  I  would  like 
to  show  that  to  counsel,  without  making  any  state- 
ment, whatsoever,  in  the  absence  of  this  witness. 
In  other  words,  it  is  merely  to  show  counsel  this. 

The  Court:  Concerning  documents  that  ordin- 
arily you  would  show  counsel — as  a  matter  of  cour- 
tesy? 

Mr.  Belli:    That's  right. 

The  Court:     In  the  absence  of  the  witness? 

Mr.  Belli:     That's  right. 

The  Court:  Maybe  counsel  will  waive  the  cour- 
tesy. 

T^Ir.  Campbell:     Yes,  we  will  waive  it. 
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The  Court:  AU  right,  courtesy  is  waived.  Con- 
front the  [622]  withness  with  it.  Do  you  require 
any  additional  courtesy,  Mr.  Witness? 

The  Witness:     I  hope  not. 

Mr.  Belli:  Q.  Did  you  ever  see  this  before  (in- 
dicating a  book)  ?  A.    Yes. 

Q.  Is  that  the  little  school  book  that  you  were 
referring  to?  A.     No,   it   is   not. 

Q.  Is  that  one  of  the  books  that  you  forgot  that 
you  kept  for  Mr.  Wild? 

A.  Yes,  I  admit  that  I  forgot  it.  It  was  a  cash 
account  I  kept  for  him.  I  admit  I  forgot  it.  It  is 
m.y  writing — only  a  cash  account,  however. 

Q.  You  perceive  that  it  is  your  writing,  Mr. 
Krakauer?  A.     Yes,  it  is. 

The  Court :  What  is  the  significance  of  the  book  ? 
By  "cash  book"  what  do  you  mean? 

Mr.  Belli:  Q.  You  see  Joe's  name  in  there, 
Mr.  Krakauer? 

The  Court :    What  is  the  book  ?  Tell  us  what  it  is  ? 

The  Witness:  It  is  a  book — Jules  asked  me  to 
keep  the  cash  account — 

Mr.  Belli:     Q.    Asked  you  to  keep  what? 

A.     The  cash  account,  that's  all  it  is. 

Q.     That  is  what   (indicating  item)? 

A.  Here  it  says,  "By  cash  to  J.  W.  Personal- 
ly," and  here  I  [623]  balanced  it  off.  (Indicating.) 

Q.  "Cash  to  J.  W.  PersonaUy."  That  is  to  Jul- 
ius Wild?  A.     Yes. 

Q.     What  is  this  "Artichoke"  shown  here? 

Mr.  Campbell:     Let  me  see  that,  please. 
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Mr.  Belli:  I  thought  you  were  going  to  waive 
the  courtesy  until  he  has  ])een  confronted — 

Mr.  Campbell :  I  ask  that  that  be  stricken,  if  the 
Court  please. 

(Discussion  between  counsel.) 

The  Court:  Mr.  Belli,  don't  indulge  in  that 
an}^  more.  I  think  ample  courtesy  has  been  extended 
to  you  and  your  client,  as  well  as  the  Government. 
We  are'  nearing  the  end  of  the  trial.  Both  counsel 
have  been  very  cordial  to  one  another,  and  I  assume 
we  can  continue  to  act  that  way. 

T.adies  and  gentlemen  of  the  jury,  I  admonish 
you  to  disregard  the  last  statement  by  Mr.  Belli 
as  not  evidence,  and  I  will  instruct  you  that  the 
discussion  between  counsel,  and  the  by-play,  will 
serve  no  useful  purpose  in  coming  to  a  conclusion 
on  the  evidence.  It  is  for  you  to  assimilate  the 
evidence  under  the  instructions  of  the  Court  as  to 
the  law. 

All  right. 

Mr.  Campbell:  May  I  now  see  the  book,  your 
Honor  ? 

The  Court:  Yes.  I  assume  at  a  proper  time,  Mr. 
Belli,  yoTi  are  going  to  make  a  disclosure  where  this 
book  has  been  all  this  time  ?  [624] 

Mr.   Belli:     Yes. 

Mr.  Campbell:  Can  we  inquire  as  to  what  date 
this  book  refers? 

Mr.  Belli:  That  is  why  I  wanted  counsel,  if 
they  had  any  objection — 

The  Court:  There  is  no  question  about  the  au- 
thenticity. You  confirmed  that.  Could  you  fix  the 
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date  from  the  book?  As  we  pursue  this  we  might 

find  a  black  book  before  we  finish. 

Mr.  Belli:  Q.  You  don't  know  where  the  black 
book  is,  do  you,  Mr.  Krakauer? 

A.     Positively  not,  sir. 

Q.  Well,  you  did  not  know  where  this  one  was, 
either,  did  you? 

The  Court:  You  did  not  have  it  in  your  posses- 
sion, did  you?  A.     No,  sir. 

Mr.  Belli:  Q.  You  forgot  that  you  even  kept 
this,  you  told  us. 

Mr.  Campbell:  May  we  establish  what  it  is, 
please?  AVhat  period  does  it  represent? 

Mr.  Belli:  All  right,  what  period  does  this  refv>r 
to,  Mr.  Krakauer? 

A.  Let  me  see  the  book,  and  maybe  I  can  tell 
you.  I  don't  know. 

Q,     You  haven't  forgotten  the  book? 

A.  No,  I  admitted  that  I  was  asked  to  keep  it. 
It  was  kept  for  a  very  short  time,  by  the  way.  [625] 

Q.  Before  I  talk  about  this  book,  how  about 
Dr.  Shornick's  records?  Did  you  keep  those,  too? 

Mr.  Campbell:  May  the  book  be  marked  for 
Identification  ? 

(The  book  was  marked  Defendant's  Exhibit 
O  For  Identification.) 

Mr.  Belli:  Q.  Mr.  Krakauer,  could  you  pause 
just  a  minute  there  now  and  put  on  your  thinking 
cap  and  your  memory,  and  see  if  you  cannot  tell 
us  if  you  did  not  keep  some  other  books  for  Mr. 
Wild? 
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Mr.  Campbell:  We  object  to  the  question  unless 
a  period  be  fixed. 

Mr.  Belli:     Any  period. 

Mr.  Campbell :     We  object  to  the  question.  ' 

The  Court:  Overruled.  You  tested  his  recollec- 
tion. 

A.  I  kept  a  record  of  his  future  book,  for  the 
Santa  Anita  Handicap. 

Mr.  Belli:  Q.  You  did  not  testify  about  that 
when  I  asked  you  before. 

A.  You  did  not  ask  me  about  that.  That  was 
1940,  and  I  kept  that  for  him,  the  bets  that  came 
in,   and  everything. 

Q.  What  else  did  you  keep,  now,  that  you  re- 
member, in  book  form,  Mr.  Krakauer? 

A.  I  don't  think  I  kept  anything  else.  I  am 
not  trying  to  hold  back.  I  am  trying  to  think  of 
that. 

I  told  you — I  volunteered  the  information  I  ke])t 
the  Shornick  account,  after  Mr.  Hughes  left  and 
abandoned  it,  [626]  because  he  had  to. 

Q.  How  did  }^ou  keep  the  Shornick  account,  in 
a  book,  or  what? 

A.  Mr.  Hughes  kept  it  on  a  card,  and  I  kept  it 
in  back  of  one  of  those — I  believe  in  one  of  those 
tablets.  In  the  front  was  the  sleepers,  and  in  the 
back  was  the  other.  That  is  my  recollection. 

That  record  only  lasted  about  a  month  or  three 
weeks. 

Q.  When  was  the  last  time  that  you  saw  the 
tablet  with  the  sleepers  in  it? 
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A.  I  liandod  it  to  Mr.  Collard — handed  him  all 
of  tho  sleepers  at  the  same  time. 

Q.  When  had  you  taken  these  cards  from  Mr. 
Wild  (indicating)  ?  You  took  those  before  you 
handed  the  sleepers  back  to  Mr.  Collard? 

A.  I  laid  them  right  out  on  the  table,  there, 
and  Jack  Snell,  whose  name  I  could  not  recall  the 
other  day — 

Q.  Xever  mind  Mr.  Snell.  When  did  you  take 
these — referring  to  7,  8,  and  9? 

A.     Right  in  Mv.  Collard 's  presence. 

Q.     In  Mr.  Collard 's  presence?  A.     Yes. 

Q.  But  did  you  put  them  in  your  pocket,  or 
how  did  you  take  them? 

A.     I  ])ut  them  in  a  paper  bag,  as  I  recall. 

Q.  You  put  them  in  a  paper  bag  in  Mr.  Col- 
lard's  presence?  [627] 

A.  I  am  not  sure  as  to  that.  I  had  some  per- 
sonal it(Mns,  a  sweater  and  some  other  things,  and 
I  ])ut  thcnii  all  in  a  bundle  and  took  them  with  me. 

Q.     You  recall  the  incident  of  taking  them? 

A.     I  testified  to  that  before,  why  I  took  them. 

Q.  When  is  the  last  time  that  you  saw  the  Shor- 
nick  account? 

A.  Well,  the  last  time  I  saw  the  Shornick  ac- 
count— T  got  interested  in  it  on  account  of  keeping- 
it,  merely  as  a  matter  of  fact  when  we  paid  Mr. 
Shornick  off  finally — r>r.  Shornick,  I  would  say. 

Q.  That  was  just  a  few  figures  on  that  book,  one 
or  two? 

A.     Yes,  and  then  I  kept  the  record  of  it  subse- 
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quently  for  my  information,  just  ran  it  on  down, 

you  understand. 

Q.  You  were  not  betting  the  system  with  Mr. 
Wild's  money,  were  you? 

A.  I  was  not  betting  it  at  all,  because  there  was 
no  book  that  he  kept  it  on. 

Q.  What  was  this,  Mr.  Krakauer,  just  a  few 
figures,  that  you  were  keeping  for  your  own  infor- 
mation? First,  is  that  in  your  handwriting? 

A.     Yes. 

Q.  What  were  you  doing  there,  were  you  fas- 
cinated at  that  time  by  Dr.  Shornick's  system? 

Mr.  Campbell:  Let  him  answer  one  qeustioii 
before  another  one  is  asked. 

A.     Let  me  look  at  it  just  a  minute.  [628] 

Mr.  Belli:    Q.     Yes,  you  take  your  time. 

A.  This  is  a  record  of  a  system  that  T  had 
heard  about,  that  I  just  kept  a  record  of,  but  never 
used  it. 

Q.    Whose  system  is  that? 

A.  Oh,  the  books  are  full  of  systems,  racing 
books,  and  so  on.  This  is  just  a  record  that  I  kept. 

Q.  What  are  all  those  sums  of  money  there  on 
that,  Mr.  Krakauer? 

Mr.  Campbell:  Just  a  minute.  I  am  going  to 
object.  That  has  no  materiality,  unless  it  be  shown 
that  this  was  some  record  he  kept  for  Wild,  or  has 
some  relation  to  his  business. 

I  make  the  objection  that  it  is  not  material,  if 
the  Court  please. 

The  Court:    What  is  the  basis  of  your  question? 
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Mr.  Belli:  To  show  that  this  man  bet  with  Mr. 
AVilcVs  money,  your  Honor,  and  that  he  kej^t  other 
records  than  those  which  he  swore  to  here,  and  to 
thoroughly  discredit  the  witness  and  impeach  him. 

Mr.  Campbell :  May  I  see  the  document  that  you 
are  referring  to? 

Mr.  Belli:  Yes,  I  offered  it  to  you,  and  offered 
to  put  him  outside,  and  you  did  not  w^ant  it. 

(Document  examined  by  Mr.  Campbell.) 

Mr.  Campbell:  I  submit  the  argument  certainly 
does  not  support  the  assertion. 

The  Court:  I  will  permit  you  to  cross-examine 
the  witness  [629]  on  it,  and  the  witness  may  then 
offer  any  explanation  he  has,  on  cross-examination. 

Mr.  Belli:  Q.  By  the  way,  weren't  you  under 
indictment  in  the  Federal  Court — was  it  El  Paso, 
Texas — about  ten  or  fifteen  years  ago? 

Mr.  Campbell:  Just  a  minute.  That  is  objected 
to,  if  the  Court  i)lease,  as  incompetent,  and  I  ask 
that  the  jury  be  instructed  to  disregard  it,  and  I 
ask  that  counsel  be  admonished  as  to  that  ques- 
tion. 

The  Court:  The  objection  is  sustained.  The  jury 
is  instructed  to  disregard  any  reference  made  to 
any  indictment,  and  as  to  jurisdictional  matters  in 
Texas  or  otherwise.  Counsel,  pei'haps  we  better 
take  the  afternoon  recess.  I  would  like  to  see  the 
attorneys  after  the  session — unless  you  have  an- 
other question,  Mr.  Belli. 

Mr.  Belli:  There  is  just  one  question  I  would 
lik(^  to  ask  and  then  we  will  close,  on  that  book. 
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Your  Honor  has  been  giving  me  great  indulgence, 

and  I  won't  be  long,  and  I  won't  impose. 

The  Court:     Very  well. 

Mr.  Belli :  Q.  Mr.  Krakauer,  now  that  you  have 
seen  this  book,  here,  and  you  remember  keeping  it, 
you  tell  us  this  is  a  cash  book  for  Julius,  is  that 
right"?  A.    No,  this  is  his  cash  account. 

Q.     That  is  his  cash  account?  [630] 

A.  Yes,  what  he  drew,  his  salary  and  all  that. 
It  was  only  kept  a  little  while. 

Q.     Did  you  know  Artichoke  Joe? 

A.     Never  saw  the  man  in  my  life. 

Q.  Never  saw  the  man,  and  you  would  not  know 
him  if  he  stepped  into  the  courtroom  ? 

A.     No,  sir,  I  know  him  by  reputation — 

Q.     You  know  him  by  reputation? 

A.  Yes,  everybody  knows  something  about  Arti- 
choke Joe,  apparently. 

Q.    Well,  we  do  now — 

A.  I  have  seen  his  name  in  the  paper,  and  all 
that  sort  of  thing. 

Q.  If  you  look  in  the  book  you  will  see  his 
name  in  the  handwriting  of  yourself. 

A.     It  might  possibly  be,  sir. 

Q.     It  might  possibly  be?  A.     Yes. 

Q.     Would  you  look  and  see  if  it  is? 

A.    I  never  saw  him,  though. 

Q.    What  does  that  say? 

The  Court  (reading):  ''1.  Artichoke,  Credit, 
$500." 

The  Witness:    That  is  January  1st. 
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Mr.  Belli:     ^'January  1st,"  not  ''1  Artichoke"? 

A.     Yes. 

Q.     AYhat  does  that  mean,  in  your  handwriting? 

A.  Credit,  $500,  and  then  I  bring  this  over  here, 
and  that  makes  $952.  These  are  all  Jules'  personal 
items  (indicating).  Here  is  his  salary  for  the  day, 
carried  on  down. 

Q.  How  about  that  "1  Artichoke,"  January  1st? 
That  is  $500.  Even  for  a  man  as  frugal  as  you  arc, 
$500  would  be  such  a  smn  as  you  would — 

]\rr.  Campbell:  I  object  to  that  as  argumentative, 
if  the  Court  please. 

Mr.  Belli:  Let  me  withdraw  it  and  re-ask  it, 
then. 

Q.  Do  you  recall,  in  your  own  handwriting,  what 
that  $500  was  for — to  Artichoke  Joe? 

A.     $500  probably  that  Jules  spent  with  him. 

Q,  Oh,  come,  now,  you  kept  the  books,  didn't 
you?  A.     Yes. 

Q.     What  was  it  for? 

A.  It  must  have  been  a  bet,  because  I  did  n(^t 
even  know  Artichoke  Joe.  He  must  have  l^et  Avith 
him  for  $500. 

Q.  We  find  Artichoke  Joe's  name  in  there  more 
than  onf>  time.  You  did  not  know  who  he  was,  or 
anything  about  him? 

A.  No,  sir,  I  never  saw  him.  I  have  gone  down 
there.  I  have  taken  money  to  Artichoke  Joe's  pLace 
on  Sixth  Street  for  Jules,  and  I  have  collected 
money — 

Q.    And  you  never  saw  him  ? 

A.    I  went  to  what  was  supposed  to  be  Arti- 
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choke  Joe's  place,  but  I  never  saw  the  man.  I  told 
you  outside  of  Court  that  I   [632]   did  not  know 
the  man  personally.  I  told  you  I  never  saw  him,  and 
I  didn't. 

Q.  As  a  matter  of  fact,  you  know  of  your  own 
knowledge,  don't  you,  that  there  was  a  lot  of  money 
lost  by  Jules,  in  the  other  room,  that  was  not  re- 
flected in  these  cards  here? 

The  Court:    When? 

Mr.  Belli:    1941,  '42  and  '43.  Am  I  not  right? 

A.  I  don't  believe  you  are.  I  kept  no  record  of 
it. 

Q.  Well,  you  kept  records  in  these  books,  don't 
you,  of  the  money  that  was  lost  by  the  runners? 

A.  No,  sir,  that  was  Jules'  personal  cash  ac- 
count. I  only  kept  it  for  a  little  while. 

Q.  What  did  you  do  with  reference  to  this 
Artichoke  Joe,  when  Jules  came  and  told  you  to 
put  $500  credit  to  Artichoke? 

Mr.  Campbell:  May  I  have  the  time,  please,  of 
this? 

Mr.  Belli:  Your  records  are  the  best  evidence 
as  to  when  he  kept  them. 

Mr.  Campbell:  He  was  never  asked  when  he 
kept  them. 

Mr.  Belli:  Q.  You  are  being  asked  now.  Mr. 
Krakauer,  when  did  you  keep  those  records? 

A.     I  am  quite  sure  it  was  before  1941. 

The  Court:  To  refresh  your  recollection,  look 
at  that  book,  Mr.  Krakauer.  There  must  be  some 
information  there  that  would  help. 
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A.     Well,  I  see  right  there — (pointing).  [63.'-l 

Mr.  Belli:  Q.  You  just  pointed  to  "Sammut/^ 
That  is  Artichoke  Joe,  isn't  it?  And  here  is 
^'Gandy." 

Mr.  Campbell:    Let  him  answer  the  first  questio]i 

Mr.  Belli:  There  are  so  many  that  occur  to  me, 
you  Avill  forgive  me  if  I  become  a  little  repetitious. 

A.  You  are  giving  me  one  of  these  runners  tliat 
Mr.  Hughes  handled. 

Q.  Those  are  the  men  Mr.  Wild  lost  money  tOy 
weren't   they,   Mr.   Krakauer? 

Mr.  Campbell:    If  he  knows. 

Mr.  Belli:    If  you  know. 

A.  I  told  you,  all  I  know,  with  reference  to 
these  very  limited  items  here,  is  what  I  put  down 
here. 

Mr.  Camp])ell :  May  I  finally  have  the  date  when 
that  record  was  kept? 

Mr.  Belli:  Would  you  like,  tonight,  at  home,  to 
see  if  you  could  find  any  more  records  that  might 
assist  us?  A.     I  have  no  more  records. 

Mr.  McMillan:  May  we  have  an  answer  to  that 
question,  if  your  Honor  please,  before  we  go  on 
to  a  few  more? 

The  Court:    As  to  the  date? 

Mr.  McMillan:     Yes. 

The  Court:    Yes. 

Mr.  McMillan:  There  has  been  no  foundation 
laid  for  it,  [634]  your  Honor,  for  this  testim.ony 
and  these  questions. 

The  Court :    The  witness  has  been  asked  the  ques- 
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tion.  I  have  given  him  an  opportunity  to  answer. 

A.  Your  Honor,  the  date  here  is  not  stated  in 
here,  if  he  desires  not  to  put  a  date  in  here. 

Mr.  Belli:    Who  desires  not  to  put  a  date  in? 

A.     I  just  did  not  put  a  date  in. 

Q.  Maybe  if  you  look  toward  the  end  of  it  there, 
Mr.  Krakauer,  you  might  be  able  to  tell,  from  some 
of  the  horses  that  were  running,  and  it  might  re- 
fresh your  memory,  too,  that  you  kept  a  winter 
book. 

Mr.  McMillan:     Is  that  a  question? 

Mr.  Belli:  If  you  want  to  stipulate  to  a  state- 
ment, I  will  stipulate  to  it.  I  think  the  witness 
understands. 

A.     This,  here,  is  the  winter  book. 

Q.    Did  you  keep  a  winter  book? 

The  Court:  Permit  him  to  answer  the  question. 
Go  ahead. 

A.  Just  from  the  identification  here,  this  is  the 
cash  account  of  the  winter  book — not  the  horses,  be- 
cause they  were  kept  on  cards  from  day  to  day. 
That  was  in  January  of  1940. 

The  Court:     January,  1940?  A.     Yes. 

Mr.  Belli:  Q.  Then  you  kept  a  winter  book, 
too,  you  recall  now?  A.     I  told  you  that. 

Q.    When? 

A.     A  moment  ago,  when  you  asked  me. 

Q.  You  mean  before  I  produced  the  book  to 
show  that  you  kept  it? 

A.  Mr.  Belli,  the  winter  book  was  kept  on  cards, 
and  I  just  entered  the  debit  or  credit  on  the  posi- 
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tion  every  day,  and  right  here  is  the  cash  account 

with  reference  to  it. 

Q.  Let's  see,  Mr.  Krakauer,  do  I  understand 
that  you  kept  the  winter  book  on  cards? 

Mr.  Campbell:     Of  what  year,  please? 

The  Witness:  1940,  which  must  have  been  the 
winter  book,  because  that  is  the  only  winter  book 
I  had  anything  to  do  with. 

Mr.  Belli:  Q.  What  did  you  do,  destroy  the 
cards  and  put  the  winter  book  in  this  (indicating)  ? 

A.     No,  that  is  just  the  cash  account. 

Q.     The  cash  account  for  the  winter  book? 

A.    Yes. 

Q.     Who  kept  that?  A.    Right  here — myself. 

Q.     You  kept  it,  yourself,  didn't  you? 

A.     Right  here,  this  is  it,  right  here, 

Q.     That  is  in  your  handwriting  ?      A.     Yes,  sir. 

Q.     Who  kept  it  in  1941,  '2  and  '3? 

A.  There  was  no  winter  book  kept  to  amount  to 
anything  in  those  years.  The  only  real  winter  book 
that  amounted  to  [636]  anything  was  in  1940,  the 
Seabiscuit  race. 

Q.     And  who  kept  that? 

A.  The  Seabiscuit  bets  were  taken  by  Mr. 
Hughes,  and  by  a  good  many  people,  and  written 
on  cards,  and  at  the  end  of  the  day,  I  would  take 
and  figure  up  the  position  in  cash  and  put  it  in  it. 

Q.    What  about  1941,  '2  and  '3? 

A.    Jules  kept  it. 

Q.     Did  you  put  it  in  here  ? 

A.     No,  sir,  Jules  kept  a  winter  book,  that  he 
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kept,  his  own,  which  was  very  limited  because  of  the 

very  sad  experience  we  had  had  on  Seabiscuit. 

Q.     You  say  that  book  he  kept  ? 

A.     He  kept  it  on  cards. 

Q.    In  his  desk,  right-hand  side?        A.     No. 

Q.     Where  did  he  keep  it? 

A.  I  don't  know  that  he  even  kept  the  book  on 
it. 

Q.     You  don't  know  that  he  kept  it  now? 

A.     No,  sir. 

Q.     Did  he  or  didn't  he? 

A.  He  had  a  very  limited  winter  book  that  he 
took  a  few  bets  for  on. 

Q.  Did  you  see  him  keep  a  book  with  those  rec- 
ords in  it? 

A.  No,  that  was  a  winter  book.  I  mean  the 
term  of  writing  [637]  up  bets  on  a  future  race, 
that  is  what  we  call  the  winter  book.  That  don't 
mean  entering  in  a  book. 

Q.     When  did  he  keep  those  records  ? 

A.     I  really  don't  know. 

Q.     Oh,  you  don't  know?        A.     No. 

Mr.  Belli:  Can  we  take  the  recess,  your  Honor? 
I  have  more  on  the  subject  for  tomorrow\ 

Mr.  Campbell :  I  could  not  hear  that  last  state- 
ment of  counsel. 

(Statement  repeated  as  above.) 

The  Court:  So  that  we  may  understand  the  tes- 
timony thus  far,  it  is  admitted,  although  it  is  gar- 
bled— Do  I  understand  you,  Mr.  Krakauer,  to  tes- 
tif}^  to  this  court  and  jury  that  the  book  to  which 
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counsel  has  referred  you — you  referred  to  it  as  a 

cash  book,  represents  the  winter  book  for  1940? 

A.  No,  sir,  the  front  part  of  it  is  Mr.  Wild's 
salary  in  there,  in  his  cash  account. 

Q.  Do  you  recall  the  year  or  the  years  over 
which  that  account  may  have  extended? 

A.  From  the  winter  ])ook — what  I  mean  is  not  a 
book,  you  understand — it  must  have  l)een  1940. 

Q.  Using  the  term  "winter  book"  that  is  a  part 
of  the  cash  account?  [638] 

A.     Just  the  cash  account  of  the  winter  book. 

Q.  You  now  refresh  your  recollection  to  the  ex- 
tent that  the  account  therein  referred  to  is  1940? 

A.    Yes. 

The  Court :  All  right.  Now,  this  piece  of  paper 
— so  there  will  be  no  question  about  it  ]3etween  now 
and  tomorrow  morning — handed  to  you  by  counsel, 
which  bears  no  identification  mark  on  it — it  better 
be  identified. 

Mr.  Belli :  The  cash  book,  so  called,  that  is  iden- 
tified as  Exhibit  O. 

The  Court:     All  right. 

(Thereupon  the   clerk  marked  the  sheet   in 
question  as  Exhibit  P  for  Identification.) 

The  Court:     Let  me  see  the  sheet,  please. 
(Exhibit  P  examined  by  the  court.) 

The  Court :  This  you  say  you  kept  for  your  own 
personal  information? 

A.  I  was  using  a  system  that  I  thought  might 
work,  and  I  worked  out  problems  of  this  kind,  and 
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I  kept  it  to  see  what  the  record  might  be,  if  I  bet 

out,  which  I  did  not  do. 

Q.  When,  to  the  best  of  your  recollection,  did 
you  keep  that  account,  over  what  period  of  time  ? 

A.  Well,  being  in  that  book  that  way,  I  would 
not  want  to  say. 

Q.  By  references  to  the  horses'  names  could  you 
tell? 

A.  There  is  a  possibility  it  could  be  identified, 
but  that  [639]  is  very  unlikely.    I  don't  know. 

Q.  So  tonight,  if  you  have  an  opportunity,  you 
might  be  able  to  refresh  your  recollection  by  look- 
ing at  the  various  names  of  horses,  could  you? 

A.  I  would  be  very  glad  to.  I  have  no  written 
record. 

Q.  The  names  of  the  horses  might  refresh  your 
recollection?        A.     I  would  be  very  glad  to  try. 

The  Court:  In  summary,  then,  as  I  understand 
your  testimony,  that  record  was  kept  ])y  you  for 
your  own  edification,  your  own  benefit,  merely,  as 
the  net  result  of  a  system  that  you  used,  or  you 
would  have  used — 

A.     Would  have  used  if  it  had  been  of  any  value. 

Q.  The  amounts  indicated  thereon,  in  dollar 
value,  do  not  in  any  sense  of  the  word  represent 
losses  or  benefits,  either  to  you  oi-  to  any  other 
person  or  persons?        A.     Absolutely. 

Q.    And  that  is  a  true  statement? 

A.     Absolutely. 

The  Court:    All  right. 

Mr.  Belli:     Q.     In  this  book  I  found  this  too:  Is 
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this  what  the  sleepers  were  kept  in?    I  refer  to  a 

little  manila  envelope,  here. 

A.  No,  all  of  our  checks,  that  were  not  even 
sleepers,  that  people  left,  were  all  put  in  an  en- 
velope, and  in  the  morning  they  were  paid  out  in 
these  envelopes.  [640] 

Q.    Is  that  your  handwriting  on  it? 

A.  That  is  service.  We  put  the  money  for  the 
service  in  there.    That  is  my  handwriting. 

Q.     The  money  goes  in  here? 

A.    Yes,  that  is  service. 

Q.  Do  you  know  what  this  would  be  doing  in 
this  book,  here,  assmning  it  was  fomid  in  that 
manner  (indicating)  ? 

A.  Oh,  I  don't  know.  That  would  not  mean  any- 
thing, because,  as  I  say,  the  service  was  put  in 
there,  and  maybe  somebody  else  had  already  made 
up  the  service  envelope,  and  that  one  was  in  there. 

Mr.  Belli :     Shall  we  take  the  recess,  your  Honor  ? 

The  Court:  We  will  take  the  afternoon  recess, 
ladies  and  gentlemen,  and  we  will  resume  the  case 
tomorrow  morning  at  10  o'clock. 

Mr.  Campbell:  I  think  the  previous  arrange- 
ment was  10:30  tomorrow  morning. 

The  Court :  10 :30.  Mr.  Belli,  you  have  a  matter 
in  the  State  court? 

Mr.  Belli:  That's  the  one  I  spoke  to  you  about, 
with  Judge  Schoenfeld. 

The  Court:  We  will  resume  at  10:30,  then,  to- 
morrow morning,  ladies  and  gentlemen. 
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(After  the  usual  admonition  to  the  jury,  an 
adjournment  was  taken  until  tomorrow,  Thurs- 
day, August  19,  1948,  at  10:30  o'clock  a.m.) 

Thursday  Morning  Session,  August  19,  1948, 
10:30  a.m. 

The  Clerk:     United  States  vs.  Wild,  on  trial. 
Mr.  Belli:     Ready. 
Mr.  Campbell:    Ready. 

The  Court:  The  jurors  are  present,  gentlemen; 
you  may  proceed. 

JULIUS  KRAKAUER 

Recalled,  previously  sworn. 

Further   Cross  Examination 

Mr.  Belli:  Q.  Mr.  Krakauer,  with  reference  to 
this  book  that  I  showed  you  the  other  day  being- 
kept  in  your  handwriting — (Addressing  the  Court) 
We  oft'er  this  new  evidence  as  defendant's  exhibit 
next  in  order,  if  your  Honor  please. 

Mr.  Campbell:    I  have  no  objections. 

Mr.  Belli:    May  it  be  so  marked. 

The  Court:     So  ordered. 

(Thereupon  the  book  above  referred  to  was 
marked  as  Defendant's  Exhibit  O  in  evidence.) 

The  Court:  You  will  refer  to  that  in  the  future 
as  the  cash  book  or  what? 

Mr.  Belli:  Yes,  the  cash  book  or  Defendant's 
Exhibit  O. 

Q,  Does  that  refresh  your  memory  that  you 
might  have  [642]  kept  other  books  for  Mr.  Wild, 
Mr.  Krakauer? 
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A.  That  was  kept  such  a  short  time  I  may  have 
kept  some  other  records  that  have  gone  out  of  my 
mind,  sir.  I  don't  want  to  make  a  positive  state- 
ment that  I  didn't  keep  something  just  like  this 
that  you  brought  here,  Avhich  I  tried  to  elaborate 
on,  if  your  Honor  will  permit  me.  I  will  be  glad  to 
giv^e  you  the  further  information. 

Q.  As  I  understood  your  testimony  when  you 
were  first  on  the  stand  you  told  us  with  reference 
to  your  own  records  that  you  could  tell  us  any  min- 
ute of  the  day  going  back  into  the  past  how  things 
stood,  was  that  correct 'F 

A.  I  did  sir,  and  I  brought  you  information  I 
found  after  I  made  that  statement.  I  brought  you 
the  record  of  the  25th  of  September,  the  24th,  on 
one  document  and  the  23rd  on  another. 

Q.  Can't  you  tell  us  what  other  books  you  kept 
for  Julius  rather  than  saying  you  may  have  kept 
other  books'? 

A.     I  don't  think  I  kept  any  more. 

Q.     But  you  can't  be  positive? 

A.  No,  I  wouldn't  make  it  positive,  because  this 
was  kept  for  a  period  of  a  very  short  time.  I  may 
have  kept  a  record  of  that  kind  for  a  short  time. 
It  was  not  even  balanced  off. 

Q.  Was  it  your  testimony  after  you  stopped 
keeping  this  book,  and  you  did  keep  this  one,  didn't 
you? 

A.  Yes,  that  is  my  handwriting.  How  could  I 
deny  that?  [643] 

Q.     How  did  you  or  how  could  you? 
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A.    How  could  I? 

Q.  How  could  you,  that  is  better.  After  you  had 
this  book,  did  you  keep  another  book  for  the  same 
entries,  the  same  type  of  business  continued? 

Mr.  Campbell:  That's  objected  to  as  assuming- 
facts  not  in  evidence. 

Mr.  Belli:     Withdrawn. 

Q.  Mr.  Krakauer,  it  shows  in  here  you  were 
doing  business  with,  who  was  a  ''Tom  Boone,"  or 
is  that?    I  can't  read  your  writing. 

Mr.  Campbell:  I  object  to  counsel's  statement 
that  you  were  ''doing  business  with"  and  then  ask 
a  question,  the  implication  being  that  is  some  trans- 
action of  this  witness. 

The  Witness :  That  is  ' '  some  book, ' '  I  write  very 
poorly. 

Mr.  Belli:     Q.     From  which  book? 

A.  From  the  book,  and  this  is  Mr.  Wild's  per- 
sonal cash  account. 

Q.    Yes. 

A.  From  the  book,  whether  from  those  cards  or 
from  some  other  records  or  from  the  book  he  re- 
ceived that  much  money. 

Q.  This  cash  book  I  am  showing  you.  Exhibit  O 
here  by  the  defendant,  that  shows  entries  in  there 
to  Yama,  Artichoke  JO,  and  some  of  these  other 
runners,  doesn't  it? 

A.     If  they  are  in  there,  it  does. 

Q.     They  are,  so  you  can  take  my  word  for  it. 

A.    Yes. 

Q.     You  think  this  book  was  around  1940? 
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A.  Only  by  the  fact  there  was  some  other  in- 
formation in  the  back  of  that  accomit  of  the  cash 
account  of  the  winter  book  is  the  only  reason  I  say 
that.    It  is  not  dated,  sir,  that's  correct. 

Q.     But  it  is  around  1940?— Maybe  1941? 

A.     Could  be. 

Q.  Now,  Mr.  Krakauer,  Mr.  Wild's  type  of  busi- 
ness or  character  of  business  did  change  between 
1939,  40,  41,  and  42;  by  that  I  mean  he  was  doing 
iDUsiness  over  the  telephone  and  in  what  we  call  a 
one-room  and  with  the  rumiers  doing  business  in 
the  other  room  in  which  you  were  the  man  in 
charge,  the  same  type  or  character  of  business? 

A.  May  I  correct  that?  I  was  not  the  man  in 
charge. 

Q.  Please  let  me  finish  the  question.  It  is 
laborious  enough,  Mr.  Krakauer.         A.     O.  K. 

Q.  I  will  start  all  over  again :  was  there  any  dif- 
ference in  the  type  of  business  Mr.  Wild  did  in 
1939,  40,  41,  42,  and  43  with  reference  to  his  taking 
bets  over  the  telephone  in  one  part  of  the  establish- 
ment and  his  taking  bets  from  people  over  the 
counter  in  the  other  part  of  the  establishment? 

A.  No,  there  was  no  change  in  the  manner  of 
doing  it. 

Q.  Now,  if  this  is  for  1940  or  1941,  it  indicates 
references  by  [645]  you  to  Artichoke  Jo,  Yama, 
and  the  rest  of  the  others. 

A.  If  there  are  any  others  in  there,  why,  I  be- 
lieve they  would.    There  is  no  question  about  that. 

Q.     And  you  kept  those  records,  did  you? 
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A.     For  the  short  ijeriod  indicated  there,  yes. 

Q.  And  Yama  and  Artichoke  Jo  did  their  busi- 
ness in  the  other  room,  in  the  room  you  were  in? 

A.     They  did  not  do  it  in  the  other  room  entii-ely. 

Q.     But  they  did  most  of  it  in  there,  didn't  they*!? 

A.  May  I  be  allowed  to  tell  you,  to  use  Yama  as 
an  example? 

Q.  If  you  would  just  answer  the  question  first, 
please,  Mr.  Krakauer. 

A.  I  don't  think  they  did  most  of  it  in  the  back 
room.  I  wouldn't  want  to  state  what  percentage 
they  did  in  there — 

Q.  You  show  me  any  place  on  these  cards,  7,  8, 
and  9 — and  you  told  us  already  the  type  of  busi- 
ness didn't  change.  You  show  us  anywhere  on  these 
cards,  7,  8  or  9  where  Yama  or  Artichoke  Jo  or  any 
l)usiness  that  is  done  in  the  other  room,  where  that 
is  here? 

Mr.  Campbell:  Just  a  minute,  i  stipulate  no 
names  appear  there. 

The  Court:     That  does  not  satisfy  the  question. 

Q.     Do  you  understand  the  question? 

A.    Yes. 

The  Court:  It  is  a  broad  and  comprehensive 
question.  [646]  Can  you  answer  it? 

A.  Yes,  the  business  of  the  runners,  if  any  done 
in  that  room  as  runners,  is  not  reflected  in  those 
cards.  I  make  it  definite.  I  have  no  desire — I'm 
heie  under  oath. 

Mr.  Belli:  Q.  All  right,  we  take  this  book  here. 
Exhibit  O,  the  cash  book,  and  we  show  in  there  that 
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you  have  made  entries  for  Yama,  Artichoke  Jo,  and 
the  people  who  were  running  in  the  other  room 
there.  Now,  can  you  tell  us  when  this  book  was 
stopped  and  right  at  the  begining  of  this  period, 
1940  and  1941,  did  you  keep  those  records  after 
this  period  in  another  book  *? 

A.     I  don't  believe  I  did. 

Q.     You  say  you  don't  believe  you  did? 

A.     No,  I'm  quite  sure,  but  I  don't  believe  I  did. 

Q.  Now,  on  a  thing  like  that,  I  question  you  for 
a  positive  answer.  Will  you  tell  us  positively  that 
you  didn't,  or  will  you  say  that  you  are  not  sure? 

Mr.  Campbell:  I  object  to  that.  He  has  given 
his  answer  to  the  best  of  his  recollection. 

Mr.  Belli:     It  is  my  miderstanding  to  be — 

The  Court:     I  will  allow  the  question. 

Mr.  Belli:  Q.  The  question  is,  again,  Mr.  Kra- 
kauer, and  I  want  an  answer  either  that  you  are 
positive  or  that  you  are  not  sure  or  that  you  don't 
remember. 

Mr.  Campbell:  Just  a  minute,  the  counsel  can- 
not insist  on  what  the  answer  be — He  can  simply 
put  the  question.  [647] 

The  Court :  No,  he  has  given  the  witness  several 
alternatives. 

Mr.  Campbell:  No,  but  he  says,  "I  insist  it  be 
this  or  that." 

The  Court:  The  witness  understands  just  what 
he  means,  I  think. 

Q.     You  understand  the  question? 

A.    Yes,  I  do. 

Q.    You  are  thoroughly  conversant  with  it? 
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A.    Yes. 

The  Court :  All  right,  you  may  answer  the  ques- 
tion. 

The  Witness :    A.     I  am  not  sure. 

Mr.  Belli:    Q.     You  are  not  sure? 

A.    Yes,  sir. 

Q.  The  other  day  you  told  the  ladies  and  gentle- 
men you  did  not  make  any  entries  in  the  black  book 
and  you  neA-er  saw  it,  didn't  you? 

A.  The  entries  in  the  black  book  I  didn't  make. 
I  am  quite  sure  of  that. 

Q.  But  you  are  not  sure  that  you  have  made 
entries  with  reference  to  these  runners,  Artichoke 
Joe,  and  Yama,  Shufflin  Sam,  Ten  Grand  Patty, 
and  the  rest  of  them  in  some  other  book,  is  that 
right?        A.    I  am  not  sure. 

Q.  Let's  see  if  we  can  jog  your  memory  a  little 
bit  more  here:  [648]  do  you  have  any  recollection 
what  type  of  book  that  might  be  that  you  kept  these 
other  records  in?        A.     I  am  not  sure. 

Q.  You  are  not  sure.  Bid  you  look  around  your 
home  last  night  to  see  if  you  could  find  any  of  the 
books.  ?        A.     I  have  nothing  further  in  my  home. 

Q.  What  other  books  did  you  take  from  Mr. 
W^ild  when  you  signed  the  statement  that  you  were 
not  taking  any  records?    A.     Not  a  book. 

Q.  You  just  lied  about  these  cards,  is  that 
right? 

Mr.  Campbell:    That  is  objected  to — 

The  Court:     Objection  sustained. 

Mr.  Belli:     Q.     Well,  you  just  made  an  unf actual 
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statement   with   reference   to  these   cards,   is   that 

right  I 

A.  If  that  is  the  legal  way  of  putting  it,  I  have 
explained  how  I  came  to  take  those  cards,  and  I 
stand  on  that  explanation. 

Q.  Give  it  to  me  again,  will  you  jjlease,  just 
briefly — your  motive  in  taking  these  cards  and 
signing  this  paper  that  you  didn't  take  them  I  Was 
it  that  you  were  going  to  be  haled  into  court  by 
Uncle  Sam  for  taxes? 

A.  Because  here  is  what  happened  and  I  try  to 
repeat  as  I  recall  my  testimony.  The  evening  be- 
fore Mr.  Wild  and  myself  had  had  some  words  with 
reference  to  these  sleepers  that  have  been  men- 
tioned here,  and  I  took  the  record  of  the  sleepers 
and  showed  him  that  I  had  been  giving  out  some  of 
these  in  [649]  pursuance  of  an  agreement  that  we 
had  come  to  that  it  might  be  a  good  idea  as  a  sort 
of  an  advertisement  and  gesture  of  good  will  to 
give  some  of  these  out,  even  though  the  people  were 
not  entitled  to  them  as  a  matter  of  honesty,  or  any- 
thing of  the  kind.  There  was  no  deception  on  it. 
They  just  bet  on  the  wrong  number,  and  I  called 
his  attention  to  some  of  the  people  I  had  given 
these,  and  therefore  there  was  a  reduction  in  the 
amount  of  sleepers  he  received.  I  thought  the  thing 
w^as  settled.  The  next  evening,  which  was  Saturday 
evening,  the  close  of  the  week,  he  was  about  to  go. 
Everybody  else  was  gone  except  Mr.  Jim  Snell, 
sitting  at  the  desk  where  he  had  some  figuring  and 
Jules  came  up  and  said,  "Clarence,  check  Mr.  Kra- 
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kauer  out."  I  said,  "What  do  you  mean'?"  "Well," 
he  said — again  mentioned  the  sleepers,  and  I  said, 
"I  thought  I  had  explained  that."  He  says,  "Never 
mind," — ^no,  I  would  like  to  correct  that,  he  says, 
"Give  CoUard  charge  of  the  sleepers."  I  says,  "Do 
you  mean  give  him  charge  of  the  sleepers  and  I  am 
to  continue  to  work?"  He  said,  ''If  you  want  to." 
I  said,  "I  am  quitting  mider  those  conditions."  And 
he  told  Collard  then  to  check  me  out,  and  he  went 
through  the  door  which  he  has  mentioned  before  as 
coming  from  the  elevator,  walked  out,  came  back 
and  said,  "Now,  don't  try  to  do  me  any  harm  with 
reference  to  this  tax  matter,  because  you  are  in  it 
as  deep  as  I  am."  He  went  out  then  and  he  didn't 
return.  [650] 

I  then  gave  my  key  to  Collard,  and  the  sleeper 
book,  with  three  or  four  sleeijer  envelopes,  and  I 
then  took  these  cards,  laid  them  out  there  and  told 
Mr.  Collard  that  I  was  taking  them  for  the  purpose 
that  I  have  indicated. 

Q.  No,  you  haven't  indicated  yet.  I  would  like 
to  know. 

A.  Well,  to  protect  me  against  the  possibility  of 
Mr.  Wild  and  the  statement  he  made  that  I  was  in 
this  as  deep  as  he  was,  to  protect  myself. 

Q.  Will  you  also  show  the  ladies  and  gentlemen 
of  the  jury,  Mr.  Krakauer,  how  you  could  be  in- 
volved in  any  tax  matter  by  reason  of  these  cards? 

Mr.  Campbell:  I  object  as  incomjjetent,  irrele- 
vant, and  immaterial.  He  was  asked  for  the  motive 
and  he  was  giving  the  motive. 
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Mr.  Belli:  Q.  And  as  I  understand  your  mo- 
tive, it  was  so  that  Uncle  Sam  wouldn't  come  back 
at  you  for  taxes? 

A.  Not  for  taxes,  but  any  question  as  to  Mr. 
Wild's  taxes — I  am  not  a  lawyer.  I  don't  know 
anything  about  the  law.  I  pay  my  taxes  when 
they  become  due,  and  I  simply  couldn't  take  a 
chance  of  protecting  myself,  especially  in  view  of 
the  fact  that  I  made  eleven  cards  at  the  dictation 
of  Mr.  Callahan  which  were  not  in  keeping  with 
the  records. 

Q.    At  the  dictation  of  Mr.  Callahan? 

A.     Yes,  and  I  repeat  that  unequivocally. 

Q.     You  heard  Mr.  Callahan  testify?  [651] 

A.    Yes,  I  did. 

Q.  Mr.  Krakauer,  I  want  to  ask  you  with  ref- 
erence to  making  up  those  cards,  you  saw  the  black 
book  and  the  figures  from  the  book  when  you  made 
up  the  12  cards,  did  you? 

A.  Mr.  Wild  didn't  give  me  the  black  book  to 
make  them  from.  Mr.  Callahan  dictated  those  fig- 
ures to  me. 

The  Court:  Will  you  answer  the  specific  ques- 
tion?   There  were  12  in  number  and  you  made  11. 

A.    Yes. 

Q.  And  at  the  time  you  say  Mr.  Callahan  dic- 
tated the  subject  matter  to  you?        A.     Yes. 

Q.  And  you  in  turn  incorporated  the  subject 
matter  in  those  cards?        A.     Yes. 

Q.     Now,  at  that  very  jvmcture  did  Mr.  Callahan 
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or  any  person  have  in  your  immediate  presence  the 

black  book?        A.     No,  sir. 

Q.  To  your  knowledge  did  they  incorporate  any 
figures  from  this  black  book  into  those  cards'? 

A.    No. 

Mr.  Belli :  Q.  Did  Mr.  Callahan  give  you  all  of 
those  figures  out  of  his  mind? 

A.  He  may  have  prepared  something  in  advance 
for  those  figures  to  confirm.  [652] 

Q.    You  say  he  may  have. 

A.  He  may  have  had  them  in  his  mind,  because 
he  was  unhesitant  about  giving  the  figui'es.  He 
didn't  hesitate. 

Q.  You  have  a  recollection,  as  you  say  now,  of 
Mr.  Callahan  giving  all  of  these  figures  out  of  his 
mind?        A.    No,  sir. 

Q.    Well,  what  did  he  have  in  front  of  him? 

A.  He  had  a  typewriter  with  a  i^aper  in  it,  and 
it  was  at  a  counter  we  had  behind  which  were  a  lot 
of  old  bound  form  charts,  and  we  had  a  typewriter.  In 
fact,  I  used  that  for  myself  to  write  letters,  and 
also  for  Jules  and  his  dictation.  He  had  this  paper 
in  the  typewriter  and  as  Mr.  Wild  had  asked  me  to 
give  him  these  figures  I  went  over  there  and  he 
handed  me  these  cards  and  gave  me  two  sets  of  fig- 
ures for  each. 

Q.     Did  he  take  the  paper  out  of  the  typewriter? 

A.     No,  sir. 

Q.    Was  he  sitting  at  the  typewriter  desk? 

A.     Standing. 

Q.  He  was  standing  at  the  typewriter  and  call- 
ing off  the  figures  to  you?        A.     Yes,  sir. 
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Q.     No  question  about  thaf? 

A.  He  gave  me  figures,  yes,  there  is  no  question 
about  that. 

Q.     You  saw  him  come  into  the  room,  did  }oii  i 

A.     Yes,  sir,  I  believe  I  did.  [653] 

Q.  What  did  he  copy  from  to  put  the  figures 
on  I 

A.  Wait  a  minute,  I  don't  remember  if  I  saw 
him  come  in  the  room.  He  might  have  come  from 
the  elevator.  I  wouldn't  want  to  say  I  saAv  him 
come  in  the  room. 

Q.  What  did  he  copy  from  to  put  the  figures 
in  the  typewriter  ?  A.     I  wouldn  't  want  to  say. 

Q.  Didn't  you  see  something  that  looked  like 
a  book? 

A.     I  told  you  he  had  a  sheet  in  the  typewriter. 

Q.     In  the  typewriter?  A.     Yes,   sir. 

Q.  Wasn't  he  looking  at  something  to  put  those 
figures  on  the  typewriter  i 

A.     Looking  at  the  sheet  in  the  typewriter,  yes. 

Q.  And  he  was  taking  these  figures  out  of  the 
air  .^  A.     No,  I  don't  l)elieve  he  was. 

Mr.  Campbell:     If  he  knows. 

The  Witness:    That's  correct,  I  don't  know. 

Mr.  Belli:  Q.  You  saw  him  there  with  the 
typewriter,  sitting  there  and  you  were  writing 
these  down?  A.     Yes,  sir. 

Q.  Can't  you  tell  when  a  man  is  copying  fig- 
ures from  a  book,  black,  or  white,  or  any  other 
color,  or  picking  them  out  of  the  air  like  that? 

Mr.  Campbell:    I  object  as  argumentative 
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The  Court:     Sustained.  [654] 

Mr.  Belli:  Q.  You  are  not  prepared  to  tell  the 
ladies  and  gentlemen  of  the  jury  now,  even  though 
you  recall  the  incident  of  Mr.  Callahan  sitting 
there  at  the  typewriter,  tyi^ing,  where  he  was  copy- 
ing figures  from  a  book  or  anything  else? 

A.  I  say  definitely  he  was  not  copying  figures 
from  a  book,  because  there  was  no  book  there  ex- 
cept the  sheet  in  the  tyj)ewriter,  and  the  typewriter 
and  the  twleve  cards  which  he  handed  me. 

Q.  Was  he  copying  them  from  anything,  or  was 
he  taking  them  out  of  the  thin,  blue  air"? 

A.  He  was  not  taking  them  out  of  the  air  be- 
cause there  was  something  on  the  sheet  in  the  type- 
writer. 

Q.    Before  he  put  it  in  there? 

A.  How  do  I  know?  I  w^as  not  there  when  he 
put  it  in. 

Q.  And  you  don't  know  what  he  was  copying 
these  from  as  he  was  giving  them  to  you? 

A.  Presumably  from  the  sheet  in  the  typewriter, 
sir,  but  there  was  no  book  there,  however. 

Q.  Now,  Mr.  Krakauer,  you  have  told  us,  and 
I  will  pursue  you  once  further  on  this,  that  you 
recall  Mr.  Snell  in  the  room  at  the  time  of  your 
departure;  you  recall  the  conversation  with  Mr. 
Snell  almost  word  for  word,   don't  you? 

A.     I  didn't  talk  to  Mr.  Snell,  sir. 

Q.  You  recall  you  didn't  talk  to  him.  Do  you 
recall  a  conversation  [655]  that  Jules  had? 
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A.  May  I  say  this,  I  did  talk  to  Mr.  Snell,  and 
bid  him  good-bye. 

Q.     Do  you  recall  what  you  said  and  what  he  said? 

A.  He  said  he  was  quite  sorry  that  a  long 
friendship  that  existed  between  Mr.  Wild  and  my- 
self should  end  this  way.  In  fact,  he  gave  me  a 
book  to  read,  or  lent  me  a  book  to  read,  but  I  have 
lost  his  address  and  couldn't  return  it  to  him. 

Q.  You  remember  this  conversation  with  Snell, 
these  details  about  how  sorry  it  was  that  a  long 
friendship  should  end  and  so  on,  and  yet — 

A.     Naturally  I  would  rememl^er  that. 

Q.  But  you  recall  all  that  word  for  word,  and 
you  recall  the  language  with  Mr.  Callahan  almost 
verbatim  that  you  had  at  the  bank  ? 

A.    Yes,  sir. 

Q.  Yes,  as  a  matter  of  fact,  you  recall  most  of 
those  incidents  during  that  last  year  of  1943  very 
well,  don't  you?  A.     Yes,  sir. 

Q.  Can  you  tell  us,  Mr.  Krakauer,  why  you 
cannot  remember  whether  you  kej^t  the  other  rec- 
ords for  Julius  in  this  period  of  time,  or  not  ?  Do 
you  have  a  failure  of  memory  or  just  one  subject? 

Mr.  Campbell:     Objected  to  as  argumentative. 

The  Court:     Sustained. 

Mr.  Belli:  Q.  You  have  a  failure  of  memory 
just  on  the  [656]  one  subject,  is  that  right? 

Mr.  Campbell :  Same  objection,  if  the  Court  please. 

The   Court :      Sustained. 

Mr.  Belli:  Q.  Do  you  want  to  give  any  further 
explanation  to  the  ladies  and  gentlemen  of  the  jury 
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with  reference  to  your  not  being  able  to  remember 

whether  you  kept  any  other  records,  or  not? 

Mr.  Campbell:  Same  objection.  It  is  an  incom- 
petent question.  He  is  a  witness  on  the  stand,  and 
if  counsel  has  any  proper  question,  he  can  place 
it. 

The  Court:     Sustained. 

Mr.  Belli:    That's  all,  Mr.  Krakauer. 
Redirect  Examination 

Mr.  Campbell:  Q.  I  am  going  to  call  your  at- 
tention again  to  this  Exhibit  O,  a  book  labeled 
"Day  Book," — is  it  your  l)est  recollection,  Mr. 
Krakauer,  that  the  entries  in  there,  I  notice,  in 
December  and  January  refer  to  December  '39  and 
January  1940. 

A.  That  is  my  best  recollection.  That  was  poor 
bookkeeping  on  my  part.  Every  ])ookkeeper  should 
put  his  dates  in,  but  I  didn't. 

Q.    But  that  is  your  best  recollection? 

A.     That  is  my  best  recollection. 

Q.  I  call  your  attention  to  the  last  few  pages 
of  the  book,  being  pages  199  and  200,  page  199 
being  headed  "Seabiscuit,"  [657]  and  page  200 
containing  certain  matters  being  a  total  markers 
and  cash.  A.    Yes,  sir. 

Q.  And  you  have  stated,  I  believe,  that  that 
reference  to  a  future  book  on  Seabiscuit. 

A.  That  was  the  cash  position  on  the  winter 
book,  and  when  I  say  "winter  book"  I  don't  mean 
he  kept  it  in  a  winter  book.  That  winter  book  is 
a  term  describing  the  operation  of  taking  future 
bets.  I  want  that  clearly  understood. 
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Q.  I  understand.  Now,  these  transactions  re- 
ferred to  here  as  the  winter  book  on  Seabiscuit; 
it  was  in  March  of  1940  that  Seabiscuit  ran  in  the 
Derby  at  Santa  Anita,  or  the  handicap,  whichever 
race  it  was,  and  it  was  in  connection  with  that 
race  that  the  future  book  or  winter  book  you  refer 
to  was  kept?  A.    Yes,  sir. 

Q.  So  that  I  call  your  attention  to  the  fact  that 
the  last  entry  here  is  February  24.  That,  I  take 
it— 

A.  The  winter  book  closes„  I  don't  know  what 
the  rule  is,  but  that  probably  was  the  closing  date 
of  the  winter  book  when  no  more  bets  were  ac- 
cepted. 

Q.     February  24,  1940? 

A.  Yes,  they  close  in  advance.  I  don't  recall 
the  rule  on  that.  In  fact,  I  am  not  even  acquainted 
with  that,  even  with  the  experience  I  had  with 
Jules  about  the  technical  part  of  the  [658]  winter 
book,  and  things  of  that  kind;  but  they  do  close 
in  advance,  several  weeks  before,  and  they  don't 
take  any  more  bets. 

Q.  Now,  I  am  going  to  call  your  attention,  as 
an  example,  to  card  No.  1,  the  period  of  time  end- 
ing January  4,  1941,  and  ask  you  to  compare  that 
with  the  entries  as  of  under  January  4,  in  De- 
fendant's Exhibit  O,  and  ask  you  if  they  bear  any 
relation  one  to  the  other  as  to  the  amount  of  cash 
withdrawn  by  Julius  from  the  transactions  repre- 
sented on  the  card,  of  the  salaries  and  those  rec- 
orded in  the  book? 

A.    Will  you  please  repeat  that? 
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Mr.  Campbell:    I  will  reframe  the  question. 

Q.  Will  you  state,  as  shown  by  that  card,  how 
much  cash  Jules  received  on  January  4,  1941,  either 
by  withdrawal  or  by  way  of  salary? 

A.     $50— $30  for  salary— and  $50. 

Q.  I  call  your  attention  under  date  of  January 
4,  here,  there  is  listed — what  are  the  salary  items 
there?  A.     $10  and  $5. 

Q.    $15? 

A.  Yes,  and  by  the  way  I  call  your  attention 
to  that  "X" — that  is  extra  salary. 

Q.  $15  he  drew  on  that  day  according  to  this 
book?  A.    Yes,  sir. 

Q.  And  what  did  he  withdraw  from  the  book 
of  horse  operations?  [659]  A.     $110. 

Q.  So  that  the  figures  in  this  book  have  no  rela- 
tion to  the  date  of  January,  1941,  is  that  correct? 

A.  I  am  quite  correct  on  that,  sir,  and  appar- 
ently the  figures  bear  that  out. 

Mr.  Campbell:    That's  all. 

Recross  Examination 

Mr.  Belli:  Q.  Wasn't  there  another  book  kept, 
Mr  .Krakauei',  of  the  telegrarjhic  bets  around  the 
State? 

Mr.  Campbell:     What  period,  Counsel? 

Mr.  Belli:     '41,  '42  and  '43. 

The  Witness:  A.  That  was  only  kept  with  ref- 
erence to  two  accounts  in  Modesto,  one  a  doctor 
whose  name,  if  I  recall  it,  I  don't  think  I  should 
mention.  He  is  still  there. 

Q.     No,  I  wouldn't  mention  any  names  at  this 
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stage  of  the  game.  I  appreciate  you  haven't  l)e- 

fore.  It  seems  that  doctors  all  bet  on  the  horses, 

though. 

A.     I  wouldn't  know;  I  Avouldn't  say  as  to  that. 

Q.  But  how  about  the  other  fellow  who  had  the 
account  with  you,  was  he  a  doctor,  or  a  lawyer,  or 
what? 

A.  He  was  a  ranch  ow^ner.  I  also  remember  his 
name  and  I  don't  want  to  mention  it.  He  was  a 
big  prune  grower,  whose  name  I  don't  want  to 
mention. 

Q.  Who  took  whom  on  that  account,  do  you 
remember?  [660] 

Mr.  Campbell:  Just  a  minute,  what  period  are 
you  referring  to? 

Mr.  Belli:     '41,  '42,  and  '43. 

The  Court:  I  cannot  see  the  materiality  imless 
you  establish  the  date. 

Mr.  Belli:    If  it  shows  there  was  a  loss — 

The  Court:    What  are  the  dates? 

Mr.  Belli:    '41,  '42,  and  '43. 

The  Witness:  I  think  they  were  in  that  period, 
yes,  sir. 

Q.  Where  do  those  accounts  appear,  in  what 
book? 

A.     They   were  kept   on  cards   day   by   day. 

Q.     Who  kept  those  ? 

A.  Mr.  Hughes  and  myself.  Mr.  Hughes  kept 
them  and  I  kept  them  as  they  came  in,  and  we 
checked  every  night.  You  asked  me  who  took  who? 

Q.  No,  that  was  the  other  question  a  moment 
ago.  Let  us   stay  on  this  question  now.   Did  you 
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take  those  cards  with  you,  the  prune  growers  cards 

and  the   doctor  in  Modesto. 

A.  The  doctor  stopped  betting  a  long  time  be- 
fore I  left  there. 

Q.    When  did  he  stop  betting  ? 

A.     Oh,  I  should  say  along  in  1942. 

Q.     These  cards  go  back  to  1941 — some  of  them? 

A.    Yes. 

Q.  Did  you  take  the  doctor's  cards  and  prune 
grower's  cards? 

A.  When  that  transaction  was  all  over  they 
were  of  no  future  [661]  value.  They  were  paid  oif. 
The  money  was  wired  to  him  from  the  Powell 
Street  office  of  the  then  Mackay  system. 

Q.     You  ever  recall  the  place  you  wired  it  from? 

A.     Because  I  wired  it — 

Q,     You  wired  it,  yourself? 

A.  No,  I  wired  it  on  Mr.  Wild's  instructions. 
It  was  part  of  my  duty.  The  money  was  wired  to 
him,  if  he  had  anything  coming. 

Q.  Don't  you  recall  keeping  records  with  refer- 
ence to  these  bets? 

A.     Mr.  Hughes  and  myself? 

Q.  That  is  another  record  you  recall  keeping 
that  you  didn't  the  other  day. 

A.  That  was  just  a  daily  card.  The  man  wired 
his  bets  in,  and  Mr.  Hughes  had  them,  because 
he  was  in  charge  of  the  room. 

Q.     Where  are  those  cards? 

A,  After  they  were  through  they  v^ere  of  no 
further  use,  because  the  telegram,  itself,  was  the 
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e\idence.   The  numbers  of  the  horses  were  listed  on 

the  telegram  and  everything. 

Mr.  Campbell:  Q.  Do  you  know  where  the 
cards  are,  Mr.  Krakauer?  A.     No,  I  don't. 

Mr.  Belli:    Q.     You  didn't  take  those  with  you? 

A.     They  were  not  in  existence  any  more. 

Q.    Were  they  torn  up?  A.     Yes.  [662] 

Q.     Did  you  tear  them  up? 

A.     Oh,  no,  sir. 

Mr.  Belli:     All  right,  Mr.  Krakauer,  that's  all. 

Mr.  Campbell:    That's  all. 

The  Witness:  Judge,  do  you  want  me  to  give 
you  anything  further  on  this? 

Mr.  Campbell:  Oh,  yes,  there  was  some  question 
asked  yesterday.  Mr.  Belli  prpduced  this  and  it 
was  marked  ''P  For  Identitication, "  a  sheet  which 
you  state  you  kept  for  your  own  amusement,  or 
edification,  that  you  were  experimenting  with  and 
you  were  asked  if  you  could  ascertain  the  dates 
that  this  record  was  kept.  A.     Yes. 

Further  Redirect  Examination 

Mr.  Campbell:  Q.  Have  you  been  able  to  do 
so? 

A.  The  Judge  asked  me  whether  it  was  kept 
for  my  own  personal  benefit  and  profit,  and  I  saw 
enough  on  here  quickly,  although  my  eyes  are  slow, 
that  I  could  answer  that  truthfully  ''No."  This  is 
a  further  elaboration  that  I  kept  for  my  own,  just 
simply  fascination  of  the  Dr.  Shornick  or  operator 
No    1   system. 

The  Court:     Q.     Explain  that  to  the  jury. 
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A.  I  call  your  attention,  your  Honor,  that  these 
sums  shown  there  is  another  sheet  which  hasn't 
been  furnished  me,  and  the  sums  have  been  carried 
forward. 

Mr.  Campbell:  Q.  Were  the  bets  set  forth  here 
actually  [663]  made?  A.     No,  sir. 

Q.     They  were  theoretical  bets? 

A.  They  were  theoretical  bets  based  on  this  sys- 
tem that  Dr.  Shornick  used.   [663- A] 

Q.  Were  the  losses  paid  or  the  winnings  actually 
received  ? 

A.  No,  except  to  this  extent,  in  order  to  bring- 
forward  and  get  the  results  which  I  was  trying 
to  establish  what  kind  of  a  profit  it  would  make, 
I  brought  forward  from  the  Shornick  account  the 
actual  figures,  and  down  here  you  will  see  what 
the  doctor  won. 

Q.     That  is  $2790? 

A.  Yes,  and  these  are  the  payments  he  received; 
in  order  not  to  bring  elaborate  figures  forward,  I 
bi'ought  these. 

The  Court:  Q.  Is  that  -a  transcript  of  the 
doctor's   winnings   and  his   account? 

A.    Just  down  here. 

The  Court:  Q.  I  am  a  little  confused.  Start  all 
over  again.  Is  that  a  transcript  of  the  doctor's  ac- 
count or  not?  A.     Well — 

Mr.  Campbell:  Q.  Will  you  take  this  sheet, 
Mr.  Krakauer,  and  state  in  your  own  words  just 
exactly  what  that  is,  how  it  was  ke])t,  the  i)urpose 
for  which  it  was  kept,  and  wh cither  or  not  the 
transactions  there  actually  were  made. 
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A.  This  is  an  elaboration  of  this  doctor's  ac- 
count and  here  were  the  totals  l^rought  forward 
and  continued  down  here  and  it  shows  that  there 
was  $200  bet  to  place,  as  Mr.  Hughes  testified,  and 
here  are  the  odds  and  here  is  the  track  and  here  is 
where  the  horse  won  and  what  position  it  won  and 
carried  on  down  here;  and  then  in  order  to  ac- 
count for  myself  getting  a  [664]  true  picture  of 
what  the  system  was,  it  was  the  one  Avay  I  brought 
forward  the  totals  of  the  results  of  the  doctor's 
account,  his  actual  betting.  Understand,  over  the 
period  he  bet,  I  continued  as  if  he  had  not  stopped. 

Q.  Let  me  get  this  straight,  then;  this  figure 
which  you  have  here  on  the  bottom  of  $2790«  is 
that  the  figure  which  the  doctor  that  you  referred 
to  actually  won  in  1941,  is  that  correct  ? 

A.     Yes,  whatever  year  he  bet. 

Q.  Then  do  I  understand  that  after  that  trans- 
action was  over,  you  on  a  sheet  of  paper  which  is 
Defendant's  Exhil)it  P  for  identification,  carried 
on  the  same  system  in  theory? 

A.  Just  to  see  what  it  would  result  in,  finally, 
that  is  all. 

Q.  But  the  entries  you  have  here  of  horses,  the 
track  and  so  on,  and  bets  and  the  debit  or  credit, 
those  were  not  actual  transactions,  is  that  correct  i 

A.     Yes,  sir,  that  is  correct. 

Q.  This  figure  that  you  have  of  |2790  is  the 
figure  which  the  doctor  actually  won  while  he  was 
operating  that  system? 

A.     That's  correct,  sir. 
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Q.  And  was  i)laced  on  this  sheet  for  comparison 
with  the  system  as  you  were  attempting  to  work 
it  out,  is  that  correct,  sir?  A.     Yes.  [665] 

Mr.  Belli:    May  I  ask  something  on  voir  dire? 

The  Court:    Yes. 

Mr.  Belli:  Q.  I  thought  you  told  us  yesterday, 
Mr.  Krakauer,  that  had  nothing  to  do  with  the 
Shornick  account.  A.     I  didn't  say  so. 

Q.     You  didn't  say  so?  A.     I  did  not. 

Q.  It  was  entirely  separate  from  the  Shornick 
account;  don't  you  recall  telling  us  that? 

A.  I  don't  think  I  did.  I  don't  believe  that  is 
in  the  testimony. 

Mr.  Campbell:  Q.  These  entires  are  not  the 
Shornick  account  entries? 

A.  No,  except  as  they  are  reflected  in  the  total 
from  another  record  entirely. 

Q.     The  total  being  $2790?  A.     Yes. 

Q.  And  that  was  just  for  comparison  purposes, 
is  that  correct? 

A.     Yes,  I  thought  I  made  it  plain. 

Q.  May  I  ask  you,  on  the  theoretical  system 
which  you  kept,  I  notice  the  dates  run  from  5/31 
to  6/36.  A.     Yes,  sir. 

Q.  That  would  be  from  May  31  to  June  6.  Dur- 
ing that  period  of  time,  for  my  information,  would 
the  system  have  won  or  lost? 

A.     It  would  have  won.  [666] 

Q.  How  much  would  it  have  won  during  that 
period  ? 

A.     It    would   have   averaged   around,   which    I 
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have   here — of   course    I  haven't   rechecked   these 

figures — about  $600  a  month. 

Q.    About  $600  a  month?  A.     Yes. 

Q.  I  think  you  stated  yesterday,  however,  that 
no  bookie  would  accept  his  system,  is  that  right? 

A.     Well,  I  won't  say  that — go  ahead. 

Q.  I  believe  you  stated  also  that  the  bet  was 
accepted  for  about  a  period  of  three  months  by 
Mr.  Wild. 

A.     I  am  not  sure  of  that.  The  other  day  when — 

Q.    Well,  how  long  was  it  ? 

A.  I  would  say  about  two  and  a  half  months, 
not  quite  three  months.  Maybe  it  was  longer  than 
that,  but  I  don't  think  so. 

Q.  Does  that  figure,  $2790,  represent  the  entire 
winnings  of  Dr.  Shornick  during  that  period  of 
time? 

A.  I  believe  so.  It  was  taken  from  another 
record  and  that  I  can't  tell  you  positively,  but  I 
am  quite  sure  that  represents  the  entire  winnmgs. 

Q.  Coming  back  to  this  Exhibit  Q,  I  am  going 
to  ask  you,  did  you  ever  see  this  book  again  after 
you  left  Julius'  employment,  and  by  that  I  mean 
Julius   Wild?  A.     No,  sir. 

Q.  You  have  never  seen  that  mitil  it  was  pre- 
sented to  you  on  the  stand?  [667] 

A.     No,  sir. 

Q.  You  don't  know  where  it  was  from  the  time 
you  left  his  employ  until  it  was  presented  to  you? 

A.  Not  from  the  time  I  stopped,  and  why  it  was 
stopped  I   wouldn't  undertake  to   say. 
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Q.  After  you  made  the  last  entry,  you  have  no 
recollection  of  seeing  that? 

A.  I  may  have,  but  I  have  no  definite  recollec- 
tion. 

Mr.  Campbell:    That's  all. 

Recross  Examination 

Mr.  Belli :  Q.  If  you  knew  where  this  book  was 
at  the  time  you  left  Mr.  Wild,  you  would  have 
lifted  this,  too? 

Mr.  Campbell:  I  object  to  this  question  as  argu- 
mentative. 

Mr.  Belli:  Well,  I  can  withdraw  the  word  "lift" 
and  say  you  would  have  taken  it. 

The  Court:  May  I  admonish  you,  Mr.  Belli, 
on  these  argumentative  questions. 

Mr.  Belli:     Yes,  your  Honor. 

Q.  I  notice  you  answered  a  question  here  that 
you  could  not  answer  "truthfully".  Bo  you  dis- 
tinguish between  your  testimony  on  this  when  you 
use  the  word  "truthfully'? 

A.     Well,  what  I  mean — 

Mr.  Campbell:  Let  him  finish  his  question  and 
then  let  me  object,  Mr.  Krakauer. 

Have  you  finished  your  question,  Mr.  Belli? 

Mr.  Belli:    Let's  go  on  to  another  one. 

Q.  What  were  you  doing  with  this  system? 
Were  you  just  going  to  warm  up  and  see  how  it 
came  out  and  then  going  to  bet? 

Mr.  Campbell:    That  is  objected  to  as  immaterial. 

The  Court:     Objection  overruled. 


618  Julius  Wild  vs. 

(Testimony  of  Julius  Krakauer.) 

The  Witness:  A.  I  kept  records  of  that  kind 
on  a  lot  of  systems,  l^ut  I  never  bet.  Everybody 
that  gets  into  this  sort  of  thing  that  has  a  fascina- 
tion for  figures  says  that.  I  know  a  lot  of  fellows 
that  do. 

Q.  And  you  kept  a  system  on  these  horses  that 
ran  in  the  winter  book?  Wasn't  thei'e  a  system 
that  entailed  that?  A.     No. 

Q.  But  even  though  you  saw  this  system  win 
and  you  saw  other  systems  win,  it  didn't  shake 
you  to  the  point  of  playing  your  own  money  or 
other  people's  money? 

A.  I  play  horses  very  moderately.  That  is  in 
the  testimony. 

Q.     Did  you  play  any  system? 

A.     Yes,  sir. 

Q.     Did  you  play  this   system? 

A.  No,  sir,  I  stated  over  and  over  again  nobody 
would  do  that. 

Q.  Where  did  you  try  to  play  this  system  and 
for  how  much? 

Mr.  Campbell:     Objected  to  as  immaterial. 

The  Court:     Objection  overruled. 

A.  With  Mr.  Coughlin  on  Eighth  Street  through 
his  chief  clerk,  Jimmy  Ross.  [669] 

Q.     How  much?  A.     $25. 

Q.     You  couldn't  play  that  on  $25? 

A.  Oh,  yes,  any  amount.  The  amount  doesn't 
mean  anything. 

Q.  Didn't  you  have  to  have  a  nut,  and  using 
*'nut"  in  the  other  vernacular  of  around  $2,000. 
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A.  It  only  took  $2500  to  bet  200  and  make  a 
nice  winning,  which  the  doctor  did.  So  you  can 
reduce  that  from  200  to  25  and  you  can  get  your 
proportions. 

Mr.  Belli:     That's  all. 

The  Court:  Q.  Mr.  Krakauer,  several  questions 
I  have  in  mind.  A.     Yes,  sir. 

Q.  You  say  you  made  in  the  vernacular  several 
small  bets  during  the  course  of  timel 

A.     Not  on  this  system — generally'? 

Q.    Yes.  A.     Yes,  I  did. 

Q.    What  do  you  mean  by  several? 

A.  Your  Honor,  may  I  state  this:  I  bet  horses 
that  win  a  third  of  their  races  so  that  a  horse  that 
I  bet  will  win  one  in  three  times  and  if  the  odds 
are  right  I  can  make  a  little  money. 

Q.    How  did  that  run,  in  $2  bets  or  $5  bets? 

A.     It  depended  on  the  odds  of  the  horses.  [670] 

Q.  If  the  prevailing  odds  were  favorable,  you 
might  play  a  $20  bet.  A.     Very  rarely. 

Q,    What  would  you  bet  average? 

A.  Five,  probably,  and  I  only  bet  at  one  track 
at  a  time.  All  of  my  bets  were  limited. 

Q.  Where  did  you  place  your  bets  during  this 
period  ? 

A.  Through  Mr.  Coughlin,  first,  with  his  part- 
ner, and  Mr.  Bob  Hughes,  but  that  isn't  the  Bob 
Hughes  that  testified  here — and  through  his  chief 
clerk,  and  if  I  am  allowed  to  state,  I  tried  to  find 
Mr.  Ross  last  night  to  come  up  here  and  testify, 
but  I  didn't  contact  him. 
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Q.  You  would  say  the  majority  or  greater  bulk 
of  your  bets  were  placed  through  Coughlin.^ 

A.    Yes. 

Q.  Did  you  keep  a  list  of  your  winnings  for  the 
purpose  of  accounting.^ 

A.  Yes,  sir,  they  are  reflected  in  these  bank 
statements  that  I  have  brought  here. 

Q.  Did  you  deposit  your  wimiings  in  the  bank 
statements '? 

A.  Everything  goes  through  my  commercial  ac- 
count in  the  Bank  of  America. 

Q.  Did  you  keep  a  little  resume  of  your  win- 
nings, your  losses  as  indicated,  perhaps,  in  the 
same  fashion  as  you  did  for  the  doctor?  [671] 

A.     Yes,  sir. 

Q.     Where  is  that? 

A.     I  haven't  bet  a  horse  in  over  three  years. 

Q.    Where  is  that  list'? 

A.    I  haven't  got  it,  sir. 

Q.  In  preparing  your  income  tax  returns,  no 
doubt,  you  had  that  list,  did  you?  A.     Yes. 

Q.     Where  is  it  now? 

A.  I  deposited  it  in  the  bank,  sir,  and  kept  a 
copy  of  it.  I  haven't  got  a  list. 

Q.  Perhaps  I  am  inarticulate,  I  don't  know. 
You  bet  through  Coughlin  .^  A.     Yes,  sir. 

Q.  You  made  bets  on  the  average  of  five  to 
twenty  dollars  a  day?  A.    Yes,  sir. 

Q.     A  day.  Did  you  average  $20  a  day? 

A.  No,  sir.  I  don't  think  T  would  average  $20 
a  day. 
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Q.    What  would  your  average  be  a  day? 

A.    Maybe  $15. 

Q.    $15  a  day? 

A,    Yes,  sir,  something  like  that. 

Q.  Did  that  system  of  betting  prevail  all  dur- 
ing the  time  you  were  employed  by  Julius  Wild? 

A.    Very  often  I  would  follow  a  jockey. 

Q.  Then,  on  the  average  you  would  bet  approxi- 
mately $15  a  day  during  that  period? 

A.    Not  every  day. 

Q.  Well,  on  an  average — I  am  taking  the  mean 
average  while  you  were  employed  by  Julius  Wild, 
is  that  correct?  A.     Yes,  sir. 

Q.  Did  you  keep  a  little  book  of  your  winnings 
and  your  losses  so  that  at  the  end  of  a  given  period, 
say,  six  months  or  one  year,  you  could  say,  "I 
won  so  much  or  lost  so  much."  A.    Yes,  sir. 

Q.    You  kept  that  book?  A.     Yes,  sir. 

Q.     Do  you  have  that  book  now? 

A.    No,  sir. 

Q.    Where  is  the  book? 

A.  After  I  made  my  returns  and  there  was  no 
further  use  for  it,  it  was  just  figures  and  I  used 
it  in  making  my  returns  and  I  had  no  further  use 
for  it.  I  haven't  bet  any  horses  for  the  last  three  years 
of  any  kind  any  place — yes,  three  and  a  half  years. 

Q.  And  I  assume  you  never  bet  against  your 
book  or  against  Julius  Wild's  book? 

A.     No,  sir.  [673] 

Q.     That  is  an  inviolate  rule  ? 

A.     That's  right. 


622  Julius  Wild  vs. 

(Testimony  of  Julius  Krakauer.) 

Q.  Now,  did  Mr.  Wild  know  you  were  betting 
during  that  period  of  time  i 

A.     I  did  it  openly,  yes,  sir. 

Q.    When  you  were  making  bets  in  Coughlin's'? 

A.  ■  Yes,  sir,  I  did  it  openly,  sir. 

Q.     One   further  question  on  this  yellow  sheet. 

A.     Yes,  sir. 

Q.  This,  as  I  understand  it,  as  you  informed 
Mr.  Campbell,  represents  a  compilation  and  follow 
through  from  the  system  established  through  the 
doctor's  betting,  isn't  that  true? 

A.     Yes,  sir. 

Q.     It  is  really  a  follow  through.^ 

A.     Yes,  sir. 

Q.  In  other  words,  there  is  a  point  of  cleavage 
w^hen  the  doctor's  betting  discontinued,  you  fol- 
lowed it  on  to  find  out  whether  or  not  the  doctor's 
system  would  ultimately  result  in  a  loss. 

A.     Or  stand  up  under  time. 

Q.     Or  stand  up  under  time.  A.     Yes. 

Q.  And  that  system  was,  as  I  understand  it, 
according  to  your  testimony,  any  odds  laid  six  to 
&ve  at  any  tracks — 

A.  Six  to  five  at  any  tracks — when  the  race  was 
over  there  was  a  horse  in  there  that  had  closed  at 
six  to  five  or  better —  [674] 

Q.     And  the  amount  wagered  would  be  $200? 

A.     $200,  that's  correct.  It  shows  it  right  there. 

Q.  You  say  the  figures  at  the  top  of  the  page 
have  to  do  with  the  doctor's  accoimt? 

A.  They  were  a  guide.  Those  were  a  continua- 
tion. The  doctor,  I  think,  stopped  in  about  Octo- 
ber or  November  and  then  I  carried  another  sheet 
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and  this  was — I  must  have  filled  up  a  sheet  because 
the  figures  are  carried  forward.  I  carried  it  through 
about  a  year  or  nine  months. 

Q.  Where  did  you  keep  the  figures  concerning 
the  doctor's  account.^  Where  were  they  kept,  in  a 
black  book,  the  little  five  cent  notebook,  or  were 
they  kept  in  the  sheets  or  the  three  decks  of  cards'? 

A.     They  were  kept  first  by  Mr.  Hughes. 

Q.    Where,  and  which  Hughes.^ 

A.     The  gentleman  who  testified. 

Q.    Bob  Hughes'? 

A.  Yes,  sir,  he  was  assigned  to  do  it  first  and 
I  checked  him  every  day  because  it  was  quite  im- 
portant. At  $200,  if  you  made  an  error  in  figuring 
the  odds,  that  could  throw  you  very  badly  off  either 
way,  and  he  checked  me.  Sometimes  I  would  get 
down  early  and  figure  it  and  he  would  check  me. 
Bob  first  kept  them  on  a  card  he  had  gotten  up. 
When  I  was  compelled  to  take  the  job,  concerning 
which  he  testified  in  the  Alameda  Court,  I  con- 
tinued in  this  tablet  I  spoke  of  yesterday.   [675] 

Q.     That  is  the  so-called  five  cent  tablet '? 

A.  Yes,  and  when  that  was  over,  when  Mr.  Wild 
finally  took  his  loss  and  stopped  the  doctor's  bets 
and  I  continued  it,  there  is  a  carry-forward  item 
that  came  from  another  sheet  and  I  carried  it  down 
to  the  bottom  there. 

Q.  Do  you  know  whether  Mr.  Callahan  or  Mr. 
Wild  or  you  took  into  consideration  this  doctor's 
account  in  formulating  the  figures  which  finally 
were  placed  on  these  twelve  or  eleven  cards? 
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A.     I  couldn't  say  as  to  that. 

Q.     You  wouldn't  know? 

A.  No,  sir,  I  don't  know  what  Mr.  Callahan 
took  into  consideration. 

Q.  Am  I  clear  in  stating  to  you  that  Mr.  Calla- 
han dictated  to  you? 

A.     I  say  that  absolutely. 

Q.     Did  he  have  any  papers  at  all? 

A.  Not  except  the  one  that  was  in  the  type- 
writer  that  had  some  markings  on  it. 

Q.  Did  you  at  any  time  during  the  course  of  this 
dictation  ask  Mr.  Callahan,  ''Now,  Mr.  Callahan, 
where  did  you  get  these  figures?" 

A.  I  told  Mr.  Callahan  himself,  remember, 
"These  figures  are  not  in  keeping  with  the  cards 
in  question." 

Q.    By  "these  cards"  you  mean  7,  8  and  9? 

A.    Yes,  7,  8  and  9. 

Q.    What  did  he  say? 

A.     He  said,  "Just  forget  about  those." 

Q.  Did  you  ask  him  whether  they  took  into 
consideration  the  outside  room  as  well  as  the  inside 
room? 

A.  No,  I  had  been  asked  by  Mr.  Wild  to  s^ive 
Mr.  Callahan  this  information  and  I  was  complying 
with  my  instructions. 

Q.     Mr.  Wild  told  you  that? 

A.  Mr.  Wild  came  to  me  and  said  Mr.  Callahan 
needed  some  figTires  to  substantiate  a  tax  return. 

A.  I  thought  you  took  the  figures  dictated  by 
Callahan.  A.    What? 
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Q.  Didn't  you  tell  me  Callahan  dictated  the 
figures  to  you'^ 

A.  Mr.  Wild  came  to  me  and  said  Mr.  Callahan 
required  some  figures  to  substantiate  a  tax  return; 
I  should  give  them  to  him.  Then  I  went  over  to  Mr. 
Callahan  who  was  at  the  tyiJewriter  and  he  dic- 
tated these  figures  to  me. 

Q.  Then,  in  lieu  of  your  giving  figures  to  Calla- 
han, as  I  understand  your  testmiony,  Callahan  was 
giving  figures  to  you  ? 

A.  AYhen  he  said  I  was  to  give  him  figures  I 
supposed  I  was  to  be  given  an  opiJortunity  to  get 
them  from  the  cards  or  somewhere.  Instead,  Mr. 
Callahan  told  me  what  to  write  on  these  cards. 

Q.     Did  you  protest  at  any  time  i 

A.  I  told  him  that  they  were  not  in  keeping 
with  these  cards  [677]  and  he  said  to  forget  aljout 
them. 

Q.  How  long  did  this  process  you  have  described 
endure;  over  what  period  of  time  did  this  mathe- 
matical operation  take  place,  with  CaUahan  at  the 
typewriter  and  you  writing  on  these  cards.?  How 
long  did  it  take  you  to  write  on  these  cards '? 

A.     Perhaps  20  minutes. 

Q.  Did  Callahan  sit  at  the  typewriter  or  make 
that  compilation  at  the  typewriter  unaided  or  un- 
assisted by  you? 

A.  He  was  giving  me  figures  to  write  on  these 
12  cards  to  cover  one  year. 

Q.     And  where  did  he  get  those  figures? 

A.      I  wouldn't  undertake  to  say.  I  have  no  way 
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of  knowing  where  he  got  those  figures. 

Q.  Did  you  go  to  Julius  Wild  and  protest  at 
any  time  in  connection  with  your  acting  as  sort  of 
a  clerical  arm  in  the  ox)eration  oi  getting  those 
figures  on  the  11  cards'^ 

A.     I  did,  sir,  yes,  sir. 

Q.  Were  you  in  the  employ  of  Mr.  Wild  at  the 
time  the  original  tax  returns  were  filed  with  United 
States  Government,  and  I  mean  by  that,  19^11,  '42 
and  '43?  A.     Yes,  sir,  I  was. 

Q.     You  were,  then,  his  bookkeeper  i 

A.     To  the  extent  of  those  cards. 

Q.     Who  prepared  the  original  returns'.^ 

A.     I  don't  know  J  I  never  saw  the  returns.  [678] 

Q.     You  never  saw  the  retui'ns'^ 

A.     No,  I  never. 

Q.  You  had  nothing  to  do  with  the  preparation 
of  the  original  returns.^  A.     No. 

Q.  It  was  not  mitii  Mr.  Callahan  came  to  you 
that  any  mention  was  ever  made  to  you  about  in- 
come taxi 

A.  No,  I  think  the  testimony  here  will  show 
that  Mr.  Lippert — who  turns  out  to  l^e  Mr.  Lip- 
pert,  but  I  didn't  know  then  was  Mr.  Lippei't — 
came  into  the  room  early  one  morning  before  Mr. 
Wild  was  there  and  I  saw  him  and  Bob  and  this 
gentleman  talking,  and  later  on  Bob  came  over  to 
me  and  said  that  that  was  a  man  from  the  Internal 
Revenue  and  that  he  was  questioning  Jules'  return. 
Well,  I  said,  "Is  there  any  question  about  it?"  or 
indicated  some  interest  in  it,  naturally. 
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y.     You  said,  "Is  there  any  question 'r' 

A.  1  said,  ''What  is  the  question.^"  and  he 
said  "It  appears  that  is  incorrect."  This  man 
showed  Mr.  Hughes  this  return  and  he  gave  me 
the  figure,  some  $2500  or  something  like  that.  That 
is  the  gross  return — maybe  $3500  and  I  said,  "I 
think  Jules  will  have  some  explaining  to  do." 

Mr.  Belli:  Will  you  sjjeak  a  little  louder,  please, 
Mr.  Krakauer? 

The  Court:  This  is  out  of  the  j)i*^sence  of  Mr. 
Wild  and  if  there  is  an  objection  it  would  have  to 
be  sustained.  [679] 

Mr,  Belli:  But  I  have  not  urged  any  objection 
and  I  do  not  object. 

The  Court:  Yes,  that  is  correct,  you  have  not 
urged  any  objection.  However,  I  wanted  to  expose 
these  matters  so  we  have  every  facet  of  the  case. 

Q.  Was  Mr.  Wild  present  when  you  and  Mr. 
Callahan  and  Mr.  Lippert  were  there  .^ 

A.  I  don't  know  when  or  at  what  place  Jules 
talked  to  Mr.  Lippert  if  he  ever  did,  because  I  was 
not  present.  The  only  time  I  ever  saw  Mr.  Lippert 
was  when  he  talked  to  Mr.  Hughes. 

Q.  Did  you  assume  to  indicate  to  this  Court 
and  jury  that  the  three  sets  of  cards,  7,  8  and  9, 
purport  to  represent  the  full,  complete  exposition 
of  the  operation  of  that  bookmaking  establishment 
during  the  years  in  question? 

A.  Only  as  to  what  was  going  on  in  the  front 
room.  I  couldn't  say  otherwise. 

Q.     Now,   at   the   time  you  had  this   discussion 
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with  Mr.  Callahan  and  at  that  time  he  was  at  the  type- 
writer, was  there  any  discussion  at  that  time  between 
you  and  Callahan  or  Wild  or  Lippert  with  respect  to 
the  operation  of  the  back  room? 

A.  No,  sir,  there  was  none  whatsoever  except  as 
I  have  stated,  that  I  was  asked  to  give  Mr.  Calla- 
han these  figures  and  I  did  so,  sir. 

Q.  Mr.  Callahan  is  perfectly  able  to  write,  is 
he  not,  in  the  sense  that  he  can  write,  spell  and 
read?  [680]  A.    Right. 

Q.     There  is  no  question  about  that? 

A.     There  is  no  question  about  that. 

Q.  You  tell  me  now  your  sole  x>i'ovince  was  to 
take  down  in  writing  on  these  11  cards  and  tran- 
scribe information  which  Callahan  read  out  to  you? 

A.    Yes,  sir. 

Q.  And  that  was  your  sole  and  exclusive  pro- 
vince? In  other  words,  you  just  took  the  figures  he 
read  to  you? 

A.  That  is  all  he  did  with  reference  to  them. 
They  wanted  the  cards  in  my  handwriting,  and  of 
course,  because  it  had  to  be  in  somebody  else 's  hand- 
writing, and  Mr.  Callahan  had  probably  made  the 
remark. 

Q.  Why  did  they  have  to  be  in  your  handwrit- 
ing? A.     That  is  an  assumption  on  my  part. 

Q.     Callahan  sent  the  returns  in? 

A.    Yes. 

Q.  Why  did  they  have  to  be  in  your  handwrit- 
ing ?  Is  that  an  assumption  on  your  part? 

A.  That  is  an  assumption  on  my  part,  but  I 
know  they  were  in  my  handwriting. 
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Q.  When  you  said  a  moment  ago,  Mr.  Wild 
told  you  to  give  figures  to  Mr.  Callahan,  is  that  cor- 
rect or  is  that  incorrect?  A.     That's  correct. 

Q.  Did  he  tell  you  the  kind  of  figures  to  giv(^  to 
Mr.  Callahan?  [681] 

A.     No,  just  figures. 

Q.     Did  you  in  fact  give  figures  to  Mr.  Callahan? 

A.     No,  he  gave  them  to  me. 

Q.     Where  did  he  get  them? 

A.  From  the  paper  on  the  typewriter,  as  far  as 
I  know. 

Q.    And  the  whole  business  lasted  how  long? 

A.     Twenty  minutes — maybe  not  that  long. 

The  Court:     That's  all  I  have. 

Recross  Examination 

Mr.  Belli:  Q.  During  the  twenty  minutes  there 
must  have  been  some  conversation  between  you  and 
Mr.  Callahan? 

A.  No,  he  gave  me  the  first  figures  and  then  he 
would  hesitate  a  while  and  then  give  me  the  second. 

Q.  You  have  a  mental  picture  of  hesitation. 
When  he  hesitated,  was  he  typing? 

A.     No,  he  wasn't. 

Q.    Why  did  he  hesitate? 

Mr.  Campbell:     I  object  to  that. 

The  Court:  I  think  we  are  entitled  to  have  a 
full  exposition  of  what  transpired  between  Mr. 
Callahan  and  this  witness.  Serious  charges  are  be- 
ing made  and  I  think  we  should  have  a  complete 
exposition.  There  are  repercussions  that  come  out 
of  this  matter  that  concern  the  Court.  I  am  not 
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concerned  with  hypertechnicalities.  I  want  a  com- 
plete disclosure. 

Mr.  Campbell:    I  agree  with  the  Court.  [682] 

Mr.  Belli:     Let  me  do  it  then. 

Mr.  Cami)bell :  But  I  am  not  concerned  with  any 
inferences  and  assumptions,  if  the  Court  please, 
but  only  with  the  facts. 

The  Court:  In  fairness  to  the  prosecution,  this 
gentleman  has  given  me  several  assumptions  when 
1  asked  him  questions,  isn't  that  true  .^ 

The  Witness:     Yes,  sir. 

Mr.  Campbell:  That  probably  is  true,  your 
Honor. 

The  Witness :  And  I  stated  them  as  assumptions, 
if  your  Honor  will  remember.. 

The  Court:  I  want  the  facts;  the  Grovermnent 
wants   the   facts;   the   defense   wants   the  facts. 

Mr.  Belli:  Q.  Let  me  start  wdth  this  this  way, 
Mr.  Krakauer:  It  is  a  truism  that  there  is  no  way 
we  can  reconstruct  the  past  with  moving  i)ictures 
or  anything  else.  The  only  thiiik  we  have  to  rely 
on  in  this  case  is  your  memory;  and  you  have  in 
your  mind's  eye  a  picture,  as  you  reflect  back  and 
think  to  yourself,  and  you  see  Mr.  Callahan,  ap- 
parently. 

Mr.  Campbell:  Just  a  moment.  I  object  to  the 
argumentative  form  or  exposition  by  counsel. 

The  Court:    I  will  sustain  the  objection. 

Q.    You  recall  the  scene  pretty  vividly'^ 

A.     Yes,  sir. 
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Q.  Now,  recalling  the  scene  vividly  will  you 
answer  the  questions?  [683]  A.     Yes,  sir. 

Mr.  Belli:  Q.  You  recall  the  scene  vividly  and 
you  recall  it  was  twenty  minutes  or  so? 

A.     That  I  think  is  about  correct. 

Q.  Now,  Mr.  Callahan  had  all  the  figures  writ- 
ten on  a  piece  of  paj^er  on  the  typewriter  and  you 
came  to  him,  is  that  right? 

A.  I  don't  remember  the  figures  from  the  paj^er, 
whether  the  figures  he  dictated  to  me  were  on  the 
typewriter  or  not — I  don't  know  that. 

Q.     How  close  did  you  sit  to  Mr.  Callahan? 

A.  We  were  both  standing  right  there.  I  was 
to  the  side  of  him. 

Q.     He  was  not  seated  at  the  typewriter? 

A.  No,  you  had  to  stand  to  write  at  that  type- 
writer. The  counter  was  too  high. 

Q.    Were  you  touching  elbows,  perhaps? 

A.     I  don't  remember  as  to  that. 

Q.     How  close  were  you? 

A.     Standing  side  by  side. 

Q.     Standing  two  feet  apart?  A.     Maybe. 

Q.  Standing  two  feet  apart,  now,  do  you  recall 
in  that  20  minutes  whether  Mr.  Callahan  had  any 
other  records  there? 

A.  He  may  have  had  some  records,  writing  on 
the  other  side.  He  usually  carried  a  briefcase. 

Q.     Did  he  or  did  he  not  have  the  briefcase? 

A.  Well,  yes,  he  did,  I  presume  it  was  over 
on  the  other  side. 


632  Julius  Wild  vs. 

(Testimony  of  Julius  Krakauer.) 

Q.  Well,  do  you  remember  whether  he  did  that 
day  or  not?  A.     Not  positively. 

Q.  Did  you  see  him  take  anything  out  of  this 
briefcase'^  A.     Not  while  I  was  there. 

Q.  Did  he  touch  the  keys  of  the  typewriter  at 
all  during  the  20  minutes'?  A.     He  did  not. 

Q.  Was  there  any  appreciable  period  of  time 
after  you  would  write  down  on  the  card  before  he 
would,  as  you  say,  dictate  the  figures? 

A.     There  was  some  lapse  of  time. 

Q.  During  the  lapse  of  time,  what  was  there, 
silence  ? 

A.  I  would  just  wait  for  him  to  give  me  the 
next  figure. 

Q.    What  was  he  doing? 

A.  I  don't  know;  he  was  thinking,  I  guess.  He 
was  not  handling  the  papers,  I  can  say. 

Q.  He  had  the  paper  in  front  of  him  on  the 
typewriter  with  the  figures? 

A.  But  I  don't  know  whether  he  was  making 
or  whether  he  was  giving  them  from  that  or  not. 

Q.     Standing  two  feet  away  from  him? 

A.  I  couldn't  have  read  two  feet  away  with  my 
eyes. 

Q.  Do  you  say  because  your  poor  vision  may])e 
you  couldn't  [685]  have  seen  what  he  was  reading 
from  ? 

A.  That  might  be  true.  And  I  couldn't  do  it 
now,  and  I  am  older  too,  and  I  have  worn  glasses 
since  I  was  a  small  child. 

Q.     Another  subject,  Mr.  Krakauer:  At  least  it 
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was  in  1941  that  you  destroyed  these  fjapers  you 

had  reference  to  bets,  didn^t  you?  A.     1941? 

Q.     Yes,  or  was  it  1942? 

A.  I  have  always  made  my  return  each  year. 
After  that  they  were  of  no  use  to  me.  I  only  keep 
my  bank  records  and  cancelled  checks. 

Q.  In  1941  and  1942  you  destroyed  records  of 
your  own?  A.     Yes,  sir. 

Q.  Didn't  you  tell  us  a  moment  ago,  Mr.  Kra- 
kauer, that  the  reason  that  you  were  taking  care 
of  these  cards  here  was  because  you  thought  you 
would  need  them,  that  you  were  in  a  tax  jam? 

Mr.  Campbell:  I  am  sorry,  but  I  can't  hear  you, 
Mr.  Belli. 

Mr.  Belli:  Well,  let's  have  the  Reporter  read 
it. 

(Question  read.) 

Mr.   Belli:     Q.     Is  that  right? 

A.     No,  sir,  in  a  tax  jam  personally? 

Q.  Well,  your  motive  in  taking  these  cards, 
as  you  testified,  as  to  protect  yourself  if  Julius 
were  to  take  you  to  the  Government?  [686] 

A.  Based  on  the  statement  of  his  not  to  do  him 
any  harm  in  this  matter,  because  I  was  in  it  as 
deep  as  he  was,  and  not  being  a  tax  expert  I  as- 
sumed there  might  be  some  reason  for  it. 

Q.  And  while  you  were  taking  Julius'  cards 
from  his  lousiness,  you  were  tearing  up  your  own, 
is  that  right? 

A.  No,  I  only  destroyed  them  when  they  were 
of  no  further  use  for  tax  ])urposes. 
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Q.     You  bet  in  1943,   didn't  you? 

A.     Yes. 

Q.     You  threw  those  cards  away,  didn't  you? 

A.     Yes. 

Q.  How  did  you  think  it  would  help  you  by 
taking  Julius'  cards  and  tearing  up  your  own, 
Mr.  Krakauer? 

A.  I  didn't  know  what  action  might  be  taken  on 
the  papers. 

Q.  Weren't  you  the  one  that  advised  Julius  as 
you  told  us  from  the  stand  the  other  day,  that  he 
better  have  records  and  keep  all  his  cards? 

A.  I  didn't  do  that.  I  think  Mr.  Callahan  did, 
however,  but  I  didn't. 

Q.  By  the  way,  your  average  of  l^etting  there 
was  about  $5  more  than  what  you  were  making. 
Weren't  you  making  $10  a  day? 

A.     Yes,  but  I  was  not  betting  every  day. 

Q.     But  you  averaged,  as  you  told  us,  |15  a  day? 

A.     Yes. 

Q.  And  you  were  not  working  every  day,  were 
you?  [687] 

A.     When  I  was  working  for  Mr.  AYild,  I  was. 

Q.  And  besides  betting  $5  a  day  more  than 
you  made,  you  were  able  during  the  period  to  Joan 
Julius  some  $7,000,  is  that  right? 

A.  On  only  one  occasion,  to  help  him  out  on 
the  Sea  Biscuit  loss. 

Mr.  Belli:     That's  all,  Mr.  Krakauer. 
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Redirect  Examination 

Mr.  Campbell:  Q.  Just  one  question  that  I 
overlooked,  Mr.  Krakauer:  How  much  did  Julius 
Wild  owe  you,  to  the  best  of  your  recollection,  on 
January  1,  1941? 

A.  Probably  around  $3500— maybe  $3000.  That 
is  very  hard  for  me  to  say. 

Q.  Would  your  best  recollection  be  it  was  at 
least  $3000? 

A.  I  believe  so.  At  no  time  did  he  owe  me  over 
$5000  except  on  the  occasion  of  this  $7000  loan. 

Q.  Well,  is  it  your  best  recollection  that  it  is 
$3000?  A.    Yes. 

Mr.  Campbell:    That's  all. 

Recross  Examination 

Mr.  Belli:  Q.  You  told  us  the  other  day,  Mr. 
Krakauer,  that  you  didn't  know.  Do  you  recall  your 
testimony  given  the  other  day  when  you  were  under 
oath  in  this  Court  here  that  you  said  you  didn't 
know? 

A.  My  best  recollection  now  is  $3000  and  that 
is  very  hard  to  [688]  say,  and  I  repeat  that  is  very 
hard  to  say. 

Q.  Well,  if  you  didn't  know  the  other  day  or 
jogged  your  memory  to  jump  it  up  to  $3000,  lust 
because  it  is  Thursday — is  that  what  you  did? 

A.  It  might  be  $2500  or  it  might  be  $3000.  Thn.t 
is  my  br^st  recollection.  That  is  all. 

Mr.  i^clii:     All  right.  That's  all. 
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Mr.  Campbell :  Q.  That  is  your  best  recoil ec- 
tiu]i— $3000  .^  A.     Yes. 

Mr.  Cauipbell:     That's  all. 

EMMA  WILD, 

recalled  as  a  witness  on  behalf  of  defendant;  pre- 
viously sworn. 

Further  Direct  Examination 

Mr.  Belli:  Q.  With  reference  to  this  book,  the 
exhibit  by  the  defendant,  Exhibit  O,  and  what  has 
been  referred  to  as  the  cash  book,  were  you  the  one 
that  found  this  book? 

A.     Yes,  Mr.  Belli. 

Q.     Where  and  when  did  you  find  it? 

A.  I  found  it — when  the  book  was  closed  per- 
manently after  they  declared — 

Q.  By  the  "book"  you  mean  Mr.  Wild's  busi- 
ness ? 

A.  I  Jueaii  Mr.  Wild's  business,  and  all  the  fur- 
nishings and  (^\'erything;  was  ])ut  in  the  far  corner 
of  the  basement  at  1182  Mai'ket  Street,  his  place  of 
business.  They  wei'e  there  in  storage  for  quite  some 
time  and  then  finally  Mr.  Harper — you  see,  the 
flovermTient  took  that  building  over  and  they  had 
to  put  offices  in  the  basement.  He  had  his  offices 
down  there  and  a  beauty  parlor  and  other  places. 
.So   Mr.   Harper  called   and  said  they  needed  the 
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space  Tvhere  all  these  furnisliiiigs  and  tables  and  so 

foi'th  were,  so  I  hired — 

Q.  Well,  you  got  a  moving  company-  and  you 
liad  them  moved?  A.     Yes. 

Q.  Did  you  look  with  the  Government  represent- 
atives for  any  other  books  ? 

A.  Well,  after  finding  that — ^let  me  get  to  my 
story.  You  [690]  know  Julius  had  a  lot  of  pictures 
o\er  the  wall.  If  he  had  one  he  must  have  had  a 
couple  of  hundred. 

Q.     AJl  horse  pictures,  I  presume? 

A.  Yes,  and  they  were  put  in  big  cartons  and  I 
know  that  was  his  hobby,  and  there  were  so  many 
fine  pictures  that  I  had  the  drayman  ship  them 
down  to  my  home  in  Redwood  City,  and  they  were 
just  stored.  We  have  rafters,  and  they  were  stored 
u])  in  the  rafters. 

Q.  Well,  you  are  keeping  us  all  in  suspense. 
Will  you  bring  us  to  the  time  when  you  and  the 
Clovernment  looked   for  the  books?  A.     Yes. 

Q.     Did  you  find  any? 

A.  Xo,  but  T  didn't  look  through  these  pictures 
up  above  on  this  rafter,  and  here  al^out  two  months 
auo  I  found  that  book,  and  I  went  to  clean  out  the 
garage,  and  I  looked  through  everything,  and  that 
book  was  amons:  some  of  those  pictures,  and  it  was 
sort  of  stuck  into  the  side. 

Mr.  Belli:    That's  all;  you  may  cross-examine. 

Ml'.  Campbell:     No  questions. 
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JULIUS  WILD, 

recalled  as  a  witness  in  his  own  behalf;  previously 
sworn. 

Further  Direct  Examination 

Mr.  Belli:  Q.  You  recognize  this  book,  De- 
fendant's Exhibit  O,  called  the  cash  book? 

A.     Yes. 

Q.  That  Avriting  in  there  is  Mr.  Krakauer's,  isn't 
it?  [691] 

A.  Every  figure  in  these  books  is  Mr.  Kra- 
kauer's. 

Q.  Do  you  know  whether  he  was  keeping  other 
]:»ooks  liesides  these  cards? 

A.  Mr.  Krakauer  kept  four  or  five  books  every- 
where. 

Q.     Did  he  do  a  lot  of  betting  on  the  side? 

A.  A  lot  of  betting?  One  day  alone  he  lost  $300 
and  reached  in  and  said,  "  Jules,  I  need  some 
money."  He  went  to  bet  with  Coughlin  and  used  to 
bet  through  the  runners,  like  Frank  Kaiser. 

Q.  When  was  it  the  horses  took  Mr.  Krakauer 
for  $300? 

A.  That  system  comes  up  so  often  and  you  have 
to  keep  following  it.  You  needed  that  much  to  keep 
going  through. 

Q.     Did  you  take  a  chance  on  the  system? 

A.     Did  I  take  a  chance  on  the  system? 

Q.     Yes.  A.     Yes. 

Q.     You  tried  it,  yourself? 

A.  I  tried  it  for  two  or  three  or  four  thousand 
dollars  worth. 
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Q.  1  don't  mean  with  Dr.  Shornick,  but  did  you 
try  and  ]3laee  a  bet  with  some  other  bookie? 

A.     No. 

Ah".  Belli:    That's  all.  Any  questions,  gentlemen? 

Mr.  Campbell :    No  questions. 

Mv.  Belli:     Defendant  rests,  your  Honor. 

(Defendant  rests.)  [692] 

WILLIAM  BURKETT, 

recalled  as  a  witness  in  behalf  of  the  Government 
in  rebuttal;  previously  sworn. 

Direct  Examination 

Mr.  Campbell:  Q.  Mr.  Burkett,  you  have  here- 
tofore been  identified  as  the  agent  of  the  Intelli- 
gence Unit  in  charge  of  the  investigation  of  this 
case.  A.     Yes,  sir. 

Q.  Now,  during  the  course  of  that  investigation 
did  you  interview  the  wife  of  Julius  Wild,  Emma 
AVild,  I  believe  is  her  name?  A.     Yes,  sir. 

Q.     Who  appeared  here  on  the  stand? 

A.     Yes. 

Q.  Did  you  attempt  to  ascertain  what  assets,  if 
any,  either  Julius  Wild  or  Emma  Wild  had  as  of 
January  1,  1941? 

A.     We  went  into  that  quite  carefully. 

Q.     Did  you  do  that  with  Mrs.  Wild? 

A.     Yes. 

(,().     When  did  you  interview  Mrs.  Wild? 

A.  xVccording  to  my  notes,  it  was — the  original 
notes  are  dated  December  16,  1946,  and  are  entitled, 
''Interview  with  Mrs.  Wild  at  office." 
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Q.  Is  that  the  date  on  which  you  interviewed 
Mrs.  Wild?  A.     Yes,  sir.   [693] 

Q.  Did  3^011  at  that  time  question  her  as  to  any 
cash  or  money  which  may  have  been  on  hand,  either 
in  her  possession  or  in  her  control  or  in  the  pos- 
session and  control  of  Julius  Wild?  A.    Yes. 

Q.  A\^ill  you  state  what  she  told  you  in  that  re- 
gard  as  to  cash? 

A.  Referring  to  my  notes  again,  she  stated  that 
the  property  in  Larkspur  at  127  Locust,  a  house 
and  lot — 

Q.     I  am  asking  you  about  cash. 

A.  No,  the  only  cash  she  had  was  what  she  had 
in  the  bank  account  at  Larkspur. 

Q.  Was  that  question  specific  as  to  the  date 
that  she  had  any  cash  in  the  bank,  in  the  savings 
account  at  Larkspur? 

A.  Yes,  we  covered  from  the  time  she  went  to 
liarkspur  up  to  the  present  time,  as  of  the  date  of 
that  interview.  At  each  stage  I  wanted  to  know 
the  bank  accounts  she  had  and  the  name  of  the 
l)ank,  and  whether  it  was  in  her  name,  and  with 
Julius,  or  alone. 

Q.  And  it  also  covered  the  period  of  January, 
1941? 

A.  Yes,  I  had  the  returns  clear  back  to  193IJ  be- 
fore me. 

Q.  Did  you  ask  her  specifically  as  to  cash  other 
than  cash  in  bank  accounts?  A.     Yes. 

Q.     What  did  she  tell  you? 

A.  She  said  none  other  than  that  reflected  in  the 
bank   accounts. 
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Q.  At  aii}^  time  during  the  investigation  did 
Mrs.  Wild  or  Mr.  [694]  Wild,  or  anyone  else,  ever 
toll  you  anything  about  $20,000  in  a  safe  deposit 
box,  or  in  a  home?  A.     No,  sir. 

Q.  When  was  the  first  time  you  heard  about  a 
$20,000? 

A.  When  Mrs.  Wild  stated  it  on  the  stand  yester- 
day was  the  first  time  I  ever  heard  about  a  $20,000. 

Q.  Or  any  other  sum  which  was  kept  in  the 
home?  A.     That's  right,  sir. 

Q.  There  has  been  some  testimony  here  by  Mr. 
Hughes,  who  appeared  on  behalf  of  defendant,  his  at- 
tention having  been  called  to  his  statement  under  oath 
where  he  stated  that  the  only  records  he  had  to  show 
were  the  cards,  Government's  Exhibits  7,  8  and  9 — 

Mr.  Belli:  Just  a  minute,  that  is  not  the  testi- 
iiiony. I  resent  a  misstatement  of  the  testimony. 

Mr.  Campbell:  Very  well,  I  will  reframe  the 
(juestion. 

Q.  T  call  your  attention  to  the  testimony  of  Mr. 
Hughes,  and  in  fact  I  will  refer  to  the  record — 

Mr.  Belli :  I  might,  Counsel,  to  save  time,  state 
that  it  is  objectionable  for  counsel  to  ask  him  to  com- 
ment on  a  summary  of  another  witness'  testimony. 

Mr.  Campbell :  T  will  ask  my  questions,  Mr. 
Belli,  and  you  can  make  your  objection. 

Mr.  Belli:     Thank  you. 

^\v.  Campbell:  Q.  Your  attention  is  directed 
to  testimony  [695]  given  here  by  Mr.  Hughes, 
wherein  Mr.  Hughes'  attention  was  directed  to  a 
statement  given  by  him  prior  to  his  appearance  on 
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the  stand,   and   which   statement  was   under   oath, 
wherein  he  gave  the  following  answer  to  the  fol- 
lowing question: 

"Q.  Were  any  bookkeeping  records  of  any 
kind  kept  of  the  race  horse  bookmaking  busi- 
ness of  Mr.  Wild? 

"A.     The   onh^  records  were   small   cards." 

In  Mr.  Hughes'  testimony,  in  explaining  that 
answer,  he  stated  that  he  had  also  advised  you,  Mr. 
Burkett,  that  there  Avas  a  black  book.  Did  Mr. 
Hughes  at  au}^  time  you  interviewed  him  ever  ad- 
A'ise  you  concerning  the  existence  of  a  black  book 
or  other  account  book  other  than  the  cards,  Gov- 
ernment's Exhibits  7,  8,  and  9? 

Mr.  Belli:  Just  a  minute,  that  is  objected  to 
as  leading  and  suggestive,  and  compound,  and  argu- 
mentative, and  asking  him  to  comment  on  the  testi- 
mony of  another  witness ;  and  furthermore,  it  is  not 
proper  redirect  examination. 

The  Court:     Objection  overruled. 

The  Witness :    A.     Mr.  Hughes  was  under  oath — 

Mr.  Belli :  Just  a  minute,  that  is  the  vice  of  this, 
and  that  is  why  I  objected. 

The  Witness:     Could  I  have  the  question  again? 

Mr.  Campbell :  Q.  The  question  was,  did  ^Ir. 
Hughes,  during  any  interviews  you  may  have  had 
with  him,  mention  the  existence  of  any  black  book 
or  any  book  other  than  the  cards.  Exhibits  [696] 
7,  8,  and  9? 

A.  No,  he  never  mentioned  there  was  a  black 
book  of  any  kind  or  a  book. 

Mr.  Campbell:    That's  all. 
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Mr.  Belli:  Q.  He  was  not  asked  with  reference 
to  a  black  book,  was  he,  Mr.  Witness? 

A.  I  asked  Mr.  Hughes  under  oath  what  records 
were  kept  and  he  pointed  to  the  cards  on  the  table 
and  said,  as  I  recall  it,  "Those  are  the  only  cards 
that  Mr.  Wild  has — records." 

Q.  Everything  that  was  said  in  that  interview 
was  written  down  here,  isn't  it?  A.     Yes. 

Q.     Are  you  positive? 

A.  Well,  there  was  one  thing  Mr.  Hughes 
wanted  to  keep  off  of  the  record. 

Q.  Then  don't  say  what  it  is,  and  I  don't  want  it 
if  it  is  going  to  be  another  prejudicial  statement. 

A.     You  can  have  it  if  you  want  it. 

Q.  No,  I  don't  want  any  more  prejudicial  state- 
ments. 

Mr.  Campbell:  Just  a  minutee,  let  us  not  get 
argumentative.  He  did  not  volunteer  the  statement. 

Mr.  Belli:     But  he  would  like  to. 

Q.  With  reference  to  Mr.  Wild's  cash,  she  told 
you  there  was  a  safe  deposit  box  over  in  Fairfax, 
ur  San  Anselmo  some  place?  [697] 

A.  Larkspur,  and  I  went  to  the  bank  to  verify 
it. 

Q.     And  there  was,  wasn't  there? 

A.     In  1937  and  1938.  She  didn't  have— 

Q.     When  did  the  bank  close? 

Mr.  ('ampbell :     Just  a  minute,  let  him  finish  his 
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answer.  Will  you  read  his  answer  as  far  as  he  got, 

Mr.  Reporter? 

(Record  read.) 

Mr.  Campbell:     Q.     Did  you  finish  the  answer? 

Mr.  Belli:     Q.     Go  ahead. 

The  Witness:  A.  The  record  of  the  American 
Trust  Company,  Larkspur  accounts  are  before  me. 
The  commercial  account  was  opened  in  1933,  April 
19,  and  closed  November  3,  1933,  and  the  sum 
amount  of  money  deposited — opened  with  $300  and 
closed  with  $45,  and  the  total  amount  deposited  w^as 
$466.02  during  that  period  in  1933.  The  amount 
withdrawn  was  on  November  3,  1933. 

Q.  We  are  not  talking  about  that.  We  are  talk- 
ing about  the  safe  deposit  box. 

A.  Yes,  there  was  one  for  1937  or  1938,  and 
that  was  not  under,  investigation,  and  we  have  no 
access  to  that  box. 

Q.     You  did  not  ask  her  anything  about  it? 

A.     I  asked  her,  because  I  wanted — 

Mr.  Campbell :  Not  because,  just  what  you  asked 
her. 

The  Witness:  A.  I  asked  her  if  she  had  any 
caph  anywhere,  any  place,  other  than  in  a  bank, 
and  she  said,  no,  the  only  [698]  thing  she  had  was 
as  reflected  in  the  bank  account.  So  I  went  to  ihv-. 
bank  and  found  tliey  bad  nothing  to  do  with  th^ 
years  in  question  and  they  were  very  minor  ac- 
counts. 

p.     Let  us  take  only  the  safe  deposit.  Did  you  ask 
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her  what  was  in  the  safe  deposit  box  during  those 

years  ? 

A.     I  asked  her  if  there  was  any  cash. 

Q.     Are  you  positive? 

A.  Any  bonds,  securities,  jewelry,  anything  of 
value. 

Q.     Are  you  positive  you  asked  her? 

A.     Yes,  I  did. 

Q.  Didn't  you  just  say  you  were  not  interested 
because  she  was  not  under  investigation  for  those 
years  ? 

xV.  But  the  point  there  is  that  there  might  be 
some  securities,  stocks  and  bonds,  that  might  haA^e 
some  dividends  that  would  come  in  in  1943,  1944. 

Q.     Did  you  ask  her  to  go  through  the  box? 

A.     Did  I? 

Q.     She  had  a  box  in  San  Francisco,  didn't  she? 

A.  There  was  no  record  I  can  find  in  1941  to 
1943  that  she  had  a  box,  but  Julius  had  a  box  to 
o'o  in  and  out  for  silver  money  in  which  his  em- 
ployees had  access  to. 

Q.  Is  that  a  box  that  both  he  and  Mrs.  AVild 
had  access  to? 

A.  No,  that  was  for  Julius  and  a  man  named 
Col  lard  for  this  nut  that  they  started  off  each  day 
with. 

Q.  You  went  down  to  Redwood  City  to  look 
for  tlu>  black  book,   [699]   didn't  you? 

A.  No,  I  never  went  to  Redwood  City.  At  that 
time  Julius  was  calling  it  one  green  book  in  a 
screen  desk. 
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Q.     The  green  desk? 

A.  So  we  had  to  find  it.  There  was  one  book 
and  it  was  green  at  that  time. 

Q.  Before  the  trial  began,  at  least,  you  went 
some  place  looking  for  other  records,  didn't  you? 

A.  I  told  Mr.  Wild  if  there  were  any  other 
records  we  would  be  glad  to  look  at  them.  We  went 
even  to  his  storage  place  and  to  his  office  and  tried 
to  give  the  man  the  benefit  of  the  doubt,  if  there 
was  any  doubt. 

Mr.  Campbell:     Just  a  minute,  Mr.  Burkett. 

Mr.  Belli:  I  am  going  to  assign  these  remarks 
of  this  witness  as  misconduct. 

The  Court:  The  only  objectionable  portion  of 
the  answer  was  "trying  to  give  the  man  the  benefit 
of  the  doubt,  if  there  was  any  doubt,"  and  that  may 
go  out  and  the  jury  are  instructed  to  disregard 
that. 

Mr.  Belli:  Q.  Julius  told  you  that  Mr.  Hughes 
told  you  long  before  he  had  even  had  counsel,  or, 
as  he  put  it,  a  mouthpiece,  that  there  were  other 
books  besides  these  records? 

A.  Mr.  Hughes  said  those  were  the  only  rec- 
ords and  he  kept  the  top  part  of  it. 

Q.     Mr.  Wild  said  there  were  other  records? 

A.  Mr.  Wild  said  there  was  a  green  book  and 
I  asked  him  to  produce  it  and  he  was  not  able. 

Q.  How  many  records  did  Mr.  Krakauer  tell 
you  there  were? 

A.     He  said  those  were  the  only  records. 
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Q.  Let  us  put  it  this  way  so  there  won't  be  any 
confusion  about  it. 

The  Court:     That  is  another  year;  that  is  1940. 

Q.     I  didn't  ask  you  about  that  year. 

A.     I  am  sorry. 

Q.  That's  all  right.  He  told  you  these  were  tlio 
only  records,  Mr.  Krakauer?  A.     Yes. 

Q.  And  you  believed  him  and  you  did  not  be- 
lieve Julius?  A.     Well — 

Mr.  Campbell:     That's  objected  to. 

Mr.   Belli:     Withdraw  the  question.   That's  all. 

Mr.  Campbell:     That's  all. 

SAMUEL  ZEMAN 

recalled  as  a  witness  on  behalf  of  the  Government 
in  rebuttal;  previously  sworn 

Mr.  Campbell:  Do  you  wish  the  man  from  Max- 
ferd's  recalled,  or  will  you  stipulate  to  this  thousand 
dollars? 

Mr.  Belli:     You  better  call  him. 

]\Ir.  Campbell :  Q.  Mr.  Zeeman,  you  testified 
here  the  other  [701]  day  as  of  January  1,  1941, 
that  ihovo  was  a  balance  due  from  Julius  Wild  to 
the  firm  you  represent  of  Maxferd's  of  $1000.  Since 
that  time,  or  yesterday,  there  was  some  ([uestion 
raised  concerninc,'  the  accuracy  of  that  statemenf. 
Will  yon  now  state  if  you  have  re-examined  your 
records,  and  what  they  disclose  as  to  the  liability  of 
Julius  Wild  to  your  firm  as  of  January  1,  1941? 

A.  Yes,  sir,  the  other  card  was  self-explanatory 
and  said  it  was  taken — if  I  may  see  the  last  card. 
It  says  that  he  owed  it  in  1941. 
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Q.  I  am  referring  to  Defendant's  Exhibit  H. 
You  have  found  the  additional  card,  have  you  I 

A.     Since  then,  yes,  but  on  that  card — 

Q.  And  you  have  produced  a  card  bearing  the 
date  of  February  12? 

A.     That  is  the  date  of  the  loan. 

Q.  Bearing  the  date  of  February  12,  and  March 
16,  1941,  it  v^^as  paid,  is  that  correct? 

A.     Yes,  that's  right. 

Q.  Will  you  examine  that,  sir,  and  these  other 
records,  if  you  wish,  and  state  what  amount,  if  any, 
Julius  Wild  owed  you,  Maxferd's,  on  January  1, 
1941  ?        A.     On  January  1,  1941,  he  owed  $1000. 

Q.  Right.  Now,  as  of  December  31,  ].943,  did  he 
owe  you  any  money  !  [702]         A.     December,  1943? 

Q.     D(H^em])er  31st — on  that  day. 

A.     Yes — none. 

Q.  None  is  right.  You  have  produced  an  ad- 
ditional card  of  your  records  ? 

A.  Yes,  it  was  a  1941,  and  it  was  put  away  seven 
or  eight  years,  and  I  had  to  look  for  it. 

Mr.  Campbell :  I  ask  it  be  incorporated  with  Ex- 
hibit H. 

Mr.  Belli:     We  stipulate. 

The  Court:  So  ordered.  These  records  are  to 
be  returned  to  this  witness'  office? 

Mr.  Campbell:     Yes. 

The  Court:  The  Government  will  have  photo- 
stats made? 
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(Testimonv  of  Samuel  Zemaii.) 
^Ii\  Campbell:     Yes.    That's  all. 

Cross  Examination 

Mr.  Belli:  Q.  As  I  und^-rstood  your  testimony 
the  other  day.  so  I  \vi]l  have  this  clear,  Mr.  Boucher 
was  goinsr  over  som^  fisiires  with  you  and  you  told 
him  you  wf^re  in  error  or  that  part. 

A.  He  didn't  owe  81000,  according  to  the  other 
card. 

Q.     Xow.  you  foimd  out  he  did? 

A.  Yes.  it  was  over  eis'ht  years,  and  it  took  me 
considerable  time  to  find  it.  but  acr-ordins"  to  thi>^ 
he  did  owe  $1000. 

Mr.  Belli:     That '^  all.  [703] 

Mr.  Campbell:     That's  all. 

As  to  the  balances  in  the  American  Trust  Com- 
pany, Civic  Center  Branch,  do  y-ni  desire  me  to  pro- 
duce the  man  form  that  bank  on  the  stand,  or  ^vill 
it  be  stipulated  as  to  tlit-  balance,  as  I  belinve^^  it  has 
been  previously  stipulated  ? 

Mr.  Belli:     TVliat  is  it? 

Mr.  Campbell:  Will  it  be  stipulated  that  thp 
balance  in  the  American  Trust  C<;>mpany.  Civic 
Center  Branch,  Commercial  Accomit,  January  1. 
1941.  was  $142.75.  and  that  the  balance  as  of  Decem- 
ber 31.  1943.  was  $2108.82? 

Air.  Belli:     TVe  vdW  stipulate  to  that. 

Mr.  ^Ir-Millan:     At  this  time,  may  it  please  your 
Honor,  the  Govenmient  rests. 
r Government  rests.) 


650  Julius  Wild  vs. 

The  Court:  May  the  record  now  show  that  the 
defendant's  rests? 

Mr.  Belli:     Yes,  your  Honor,  the  defense  rests. 

Defendant  Rests 

(Thereupon  following  the  usual  admonition, 
the  jury  was  excused  until  2:00  o'clock  p.m.,  at 
which  time  the  arguments  of  counsel  were 
made.) 

[704] 
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2  Pacific  Portland  Cement  Co.  vs. 

In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Divi- 
sion 

Civil  No.  26934-R 

PACIFIC  PORTLAND  CEMENT  COMPANY, 
a  California  Corporation, 

Plaintiff, 
vs. 
WESTVACO  CHLORINE  PRODUCTS  CORPO- 
RATION, a  Corporation, 

Defendant. 

COMPLAINT  FOR  DECLARATORY  AND 
OTHER  RELIEF 

Plaintiff  above  named  complains  of  defendant 
and  alleges: 

1.  Plaintiff'  is  and  at  all  times  herein  men- 
tioned was  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  California.  [1*] 

2.  Defendant  is  and  at  all  times  herein  men- 
tioned was  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delaware,  and  quali- 
fied under  the  laws  of  the  State  of  Calif oT'nia  to 
do  business  therein,  and  has  designated  an  a^^ent 
in  the  Cit}^  and  County  of  San  Francisco  and  within 
this  district  upon  whom  process  may  be  served 
herein. 

3.  The  value  of  the  matter  involved  in  this  suit 
is  in  excess  of  the  sum  of  $3,000,  exclusive  of  in- 
terest and  costs,  and  because  of  the  diversity  of 
citizenship  between  plaintiff'  and  defendant,  plain- 
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tiff  has  elected  to  commence  this  action  in  the  Dis- 
trict Court  of  the  United  States  for  the  Northern 
District  of  California,  Southern  Division. 

4.  On  or  about  the  29th  day  of  January,  1937, 
plaintiff  entered  into  a  written  contract  with  Cali- 
fornia Chemical  Company,  a  corporation.  A  true 
copy  of  said  contract  is  attached  hereto  marked 
'* Exhibit  A,"  and  by  this  reference  is  incorpo- 
rated herein.  In  or  about  the  month  of  March, 
1937,  defendant,  with  plaintiff's  written  consent, 
succeeded  to  all  the  rights  and  o])ligations  under 
said  agreement  of  said  California  Chemical  Com- 
pany. 

5.  A  controversy  has  existed  and  does  now  exist 
between  defendant  and  plaintiff  as  to  the  provi- 
sions of  the  aforementioned  contract  and  the  rights 
and  obligations  of  the  parties  thereunder,  to  the 
extent  and  in  the  manner  hereinafter  alleged. 

6.  In  August,  1941,  defendant  notified  plain- 
tiff that,  effective  Octo])er  5,  1941,  the  price  of 
gypsum  was  increased  under  paragraph  (6)  of  said 
contract  to  $2.98  per  ton,  by  reason  of  an  alleged 
increase  of  18  cents  per  ton  in  defendant's  cost 
of  production  of  gypsum.  Plaintiff  was  and  [2] 
is  without  knowledge  whether  defendant's  cost  of 
production  of  gypsum  actually  had  so  increased; 
nevertheless,  commencing  October  5,  1941,  paid  de- 
fendant $2.98  i)er  ton  for  gy^jsum  delivered  under 
said  contract. 

7.  On  or  about  January  14,  1944,  defendant  noti- 
fied i^laintiff'  that,  effective  March  15,  1944,  the 
price  of  gypsum  would  be  increased  under  para- 


4  Pacific  Portland  Cement  Co.  vs. 

graph  (6)  of  said  contract  to  $3.76  per  ton,  by  rea- 
son of  a  further  alleged  increase  of  78  cents  per  ton 
in  defendant's  cost  of  production  of  gj^DSum. 

On  information  and  belief  plaintiff  alleges  that 
if  defendant's  cost  of  production  of  gypsum  had 
further  increased  at  all  it  had  so  increased  not 
more  than  29  cents  per  ton,  and  that  pursuant  to 
paragraph  (6)  of  said  contract  defendant  was  en- 
titled to  be  paid  not  more  than  $3.27  per  ton  for 
gypsum  delivered  under  said  contract  on  and  after 
March  15,  1944.  Plaintiff  protested  said  purported 
increase  to  $3.76  per  ton  and  under  such  protest 
paid  defendant  $3.76  per  ton  for  gypsum  delivered 
under  said  contract  from  September  4,  1946,  to  and 
including  November  12,  1946.  On  information  and 
belief,  plaintiff  alleges  that  said  payments  were 
in  excess  of  the  price  properly  chargeable  by  de- 
fendant under  said  contract  by  not  less  than  49 
cents  per  ton,  or  a  total  sum  of  not  less  than 
12,494.59. 

8.  On  or  about  September  13,  1946,  defendant 
notified  plaintiff  that,  effective  November  13,  1946, 
the  price  of  gypsum  was  increased  under  paragraph 
(6)  of  said  contract  to  $4.48  per  ton,  by  reason  of 
an  alleged  additional  increase  of  72  cents  per  ton 
in  defendant's  cost  of  production  of  gypsum. 

On  information  and  belief  plaintiff  alleges  that 
if  defendant's  cost  of  production  of  gypsum  had 
increased  at  all  [3]  it  had  increased  not  more  than 
an  additional  25  cents  per  ton,  and  that  pursuant 
to  paragraph   (6)   of  said  contract  defendant  was 
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entitled  to  be  paid  not  more  than  $3.52  per  ton  for 
gypsum  delivered  under  said  contract  on  and  after 
November  13,  1946.  Plaintiff  protested  said  pur- 
ported increase  to  $4.48  per  ton  and  under  such 
protest  paid  defendant  $4.48  per  ton  for  aypsum 
delivered  under  said  contract  from  November  13, 
1946,  to  and  including  January  31,  1947.  On  in- 
formation and  belief  plaintiff  alleges  that  said  pay- 
ments were  in  excess  of  the  price  properly  charge- 
able by  defendant  under  said  contract  by  not  less 
than  96  cents  per  ton,  or  a  total  sum  of  not  less 
than  $6,911.34. 

9.  Plaintiff  alleges  on  information  and  belief 
that  defendant  has  erroneously  construed  the  term 
"cost  of  production"  as  used  in  paragraph  (6)  of 
said  contract  and  continues  to  do  so,  and  defend- 
ant has  erroneously,  and  through  the  use  of  im- 
proper accounting  and  other  methods,  determined 
its  cost  of  production  of  gypsum.  Plaintiff  fur- 
ther alleges  that  in  violation  of  said  contract  de- 
fendant has  refused  plaintiff  access  to  defendant's 
books  of  account  and  records  showing  its  pro- 
duction cost  of  gypsum. 

For  a  Second,  Separate  and  Distinct  cause  of 
action  against  defendant  plaintiff  alleges: 

1.  Plaintiff  repeats  and  incorporates  herein  the 
allegations  contained  in  paragraphs  1  to  5,  inclu- 
sive, of  plaintiff's  first  cause  of  action. 

2.  Pursuant  to  paragraph  (5)  of  said  contract 
plaintiff  has  from  time  to  time  made  deductions 
from  the  price  of  gypsum  sold  to  plaintiff  there- 
under, by  reason  of  the  failure  of  various  lots  of 
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said  gypsum  to  conform  within  2  per  cent  in  gyp- 
sum content  to  the  chemical  analysis  and  specifi- 
cations set  [4]  forth  in  said  contract.  Defendant 
has  asserted  and  now  asserts  that  deductions  so 
made  by  plaintiff  in  the  total  amount  of  $8,985.02 
were  not  authorized  by  paragraph  (5)  of  said  con- 
tract and  defendant  has  demanded  that  plaintiif  pay 
said  sum  of  $8,985.02  to  defendant.  Plaintiff  alleges 
that  said  assertions  by  defendant  are  erroneous. 

For  a  Third,  Separate  and  Distinct  cause  of 
action  against  defendant  plaintiif  alleges: 

1.  Plaintiff  repeats  and  incorporates  herein  the 
allegations  contained  in  paragraphs  1  to  5,  in- 
clusive, of  plaintiff's  first  cause  of  action. 

2.  On  or  about  October  6,  1946,  defendant  noti- 
fied plaintiff'  under  paragraph  (3)  of  said  contract 
that  defendant  intends  to  produce  in  excess  of 
20,000  tons  of  gypsum  in  the  calendar  year  1947. 
Plaintiff  did  not  elect  under  said  paragraph  (3) 
to  refuse  to  purchase  and  accept  the  excess  and 
therefore  gave  defendant  no  notice  of  refusal.  De- 
fendant now  claims  that,  by  waiving  its  right  to 
refuse  to  purchase  and  accept  such  excess  over 
20,000  tons  in  the  calendar  year  1947,  plaintiff  also 
waived  its  right  to  refuse  to  purchase  and  accept  in 
excess  of  2,000  tons  of  gypsum  in  any  one  month 
in  1947.  Plaintiff*  claims  that  its  right  to  refuse 
to  purchase  and  accept  in  excess  of  2,000  tons  in 
any  one  month  is  separate  and  distinct  from  its 
right  to  refuse  to  purchase  and  accept  in  excess  of 
20,000  tons  in  any  one  calendar  year,  and  that  plain- 
tiff' still  has  the  right  to  refuse  to  purchase  and 
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accept  in  excess  of  2,000  tons  of  gypsum  in  any  one 
month  in  1947. 

Wherefore,  plaintiff  prays  judgment  against  de- 
fendant as  follows: 

1.  That  the  court  declare  the  rights  and  other 
legal  [5]  relations  of  the  plaintiff  and  the  defend- 
ant created  by  the  aforesaid  contract  dated  Janu- 
ary 29,  1937,  and  in  particular  that  the  court  (a) 
construe  the  term  ''cost  of  production"  as  used  in 
paragraph  (6)  of  said  contract  and  declare  the 
proper  method  of  determining  such  cost  of  pro- 
duction; (b)  declare  that  the  deductions  made  by 
plaintiff  from  the  price  of  gypsum  by  reason  of  its 
failure  to  conform  to  the  required  specifications, 
were  proper,  and  declare  the  proper  method  of 
determining  the  conformity  or  nonconformity  of 
gypsum  to  said  specifications;  and  (c)  declare  that 
plaintiff's  rights  of  refusal  under  paragraph  (3) 
of  said  contract  are  separate  and  distinct. 

2.  That  plaintiff  have  judgment  against  defend- 
ant for  the  sum  of  nine  thousand  four  hundred 
five  and  ninety-three  hundredths  dollars  ($9,405.93), 
and  for  plaintiff's  costs  and  disbursements  herein. 

3.  That  plaintiff'  have  sucli  other  and  further 
relief  as  to  this  court  may  seem  meet  and  ])roper 
in  the  premises. 

/s/  PILLSBURY,  MADISON  & 

SUTRO, 
/s/  EUGENE  1).  BENNETT, 
/s/  MAURICE  D.  L.  FULLER, 
/s/  WALLACE  L.  KAAPCKE, 

Attorneys  for  Plaintiff'.  [6] 
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EXHIBIT  A 

AGREEMENT 

This  Agreement,  made  this  29th  day  of  January, 
1937,  by  and  between  Pacific  Portland  Cement 
Company,  a  California  corporation,  hereinafter 
called  "Pacific,"  a  party  of  the  first  part,  and 
California  Chemical  Company,  a  Delaware  corpo- 
ration, hereinafter  called  "California,"  party  of 
the  second  part, 

Witnesseth : 

Whereas  California  contemplates  the  erection  of 
a  plant  located  on  Canal  Head  at  Newark,  Califor- 
nia, primarily  designed  to  jDroduce  magnesium  ox- 
ide in  its  various  forms,  which  plant  mil  produce 
as  a  by-product  substantial  quantities  of  gypsum, 
and 

Whereas  Pacific  is  desirous  of  purchasing  from 
California  certain  of  the  gypsum  produced  at  said 
plant ; 

Now,  Therefore,  the  parties  hereto,  in  considera- 
tion of  the  mutual  promises  and  covenants  herein 
contained,  promise  and  agree  as  follows,  to  wit: 

(1)  California  agrees  that  it  will  sell  and  deliver 
to  Pacific,  and  Pacific  agrees  that  it  will  purchase 
and  receive  from  California,  the  entire  output  of 
by-product  gypsum  produced  by  California  at  its 
said  plant  in  excess  of  California's  requirements 
for  use  or  sale  of  gypsum  for  chemical,  pharma- 
ceutical, or  scientific  purposes,  which  requirements 
of  California  shall  not  exceed  four  thousand  (4,000) 
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tons  per  annum.  It  is  the  intent  of  this  agreement 
that  Pacific  will  purchase  from  California,  and 
California  will  sell  to  Pacific,  all  gypsum  produced 
at  said  plant  Avhich  may  be  available  for  any  use 
for  agricultural,  building,  or  construction  purposes, 
or  any  other  commercial  i^urpose  other  than  for 
chemical,  pharmaceutical  or  scientific  purposes. 

(2)  This  agreement  shall  apply  to  all  gypsum 
produced  at  said  plant  up  to  January  31,  1962 ;  pro- 
vided, however,  that  at  any  [7]  time  during  the 
first  two  (2)  years  of  this  agreement,  upon  the 
giving  of  written  notice  by  Pacific  to  California, 
this  agreement  may  be  cancelled  ]:)y  Pacific,  and 
that  at  any  time  after  the  first  two  (2)  years  Pa- 
cific may  cancel  this  agreement  on  the  giving  of 
one  year's  written  notice  to  California. 

(3)  Pacific  agrees  that  it  will  purchase  and 
accept  shipments  of  gypsum  so  produced  in  ap- 
proximately equal  monthly  quantities.  California 
agrees  that  on  or  before  the  fifteenth  day  of  each 
month  it  will  notify  Pacific  in  writing  of  the 
amount  of  gypsum  which  it  proposes  to  produce 
during  the  succeeding  calendar  month,  and  Pacific 
shall  have  the  right  to  refuse  to  purchase  and  ac- 
cept in  excess  of  two  thousand  (2,000)  tons  in  any 
one  month,  such  refusal  to  be  exercised  in  writing 
on  or  before  the  first  day  of  the  calendar  month 
during  which  gypsum  in  excess  of  two  thousand 
(2,000)  tons  per  month  is  to  be  produced. 

California  further  agrees  that  it  shall  give  Pa- 
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cific  three  (3)  months'  notice  in  writing  of  its  in- 
tention to  produce  in  excess  of  twenty  thousand 
(20,000)  tons  of  gypsum  in  any  one  calendar  year, 
and  Pacific  shall  have  the  right  to  refuse  to  pur- 
chase and  accept  in  excess  of  twenty  thousand 
(20,000)  tons  in  any  one  calendar  year,  such  re- 
fusal to  be  exercised  in  writing  within  thirty  (30) 
days  after  receipt  of  notice  from  California. 

In  the  event  that  Pacific  shall  exercise  its  right 
to  refuse  to  purchase  and  accept  in  excess  of  two 
thousand  (2,000)  tons  in  any  one  month,  or  twenty 
thousand  (20,000)  tons  in  any  one  year,  then  and  in 
that  event  California  shall  have  the  right  to  sell 
the  amount  so  refused  for  any  purpose  whatso- 
ever. 

(4)  Pacific  shall  pay  California  for  said  gypsum 
tw^o  and  eighty  hundredths  dollars  ($2.80)  per  net 
ton  of  two  thousand  (2,000)  pounds  loaded  bulk 
on  board  cars  at  the  plant  of  California  at  Newark, 
California.  Payments  shall  be  made  on  the  fifteenth 
day  of  the  month  for  gypsmn  loaded  during  the 
preceding  month.  [8] 

(5)  In  the  event  that  any  gypsum  (CaS04.- 
2H2O)  tendered  to  Pacific  hereunder  shall  not  be 
within  two  per  cent  (2%)  in  gypsum  (CaS04.- 
2H2O)  content  of,  or  if  it  shall  not  conform  to,  the 
chemical  analysis  and  specification  attached  hereto, 
marked  Exhibit  "A,"  and  hereby  made  a  part 
hereof,  then  and  in  that  event  Pacific  shall  have  the 
option  as  to  any  such  gypsmn  (CaS04.2H20)  either 
to  (1)  refuse  to  accept  and  i)ay  for  such  gypsum 
(CaS04.2H20),      or      (2)      accept     such     gypsiun 
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(CaS04.2H20)  and  pay  therefor  ten  cents  (10c) 
per  ton  less  than  the  price  provided  for  in  para- 
graph (4)  a])0Ye  for  each  per  cent  which  the  said 
gypsum  (CaS04.2H20)  falls  below  the  said  chem- 
ical analysis  in  gypsum  (CaS04.2H-^0)  content. 

(6)  In  the  event  that  California's  cost  of  pro- 
duction of  gypsum  for  any  twelve  (12)  months'  pe- 
riod during  the  term  hereof  shall  increase  five  per 
cent  (5%)  above  its  average  cost  of  production  of 
gypsum  for  the  preceding  twelve  (12)  months'  pe- 
riod, then  and  in  that  event  California  shall  have 
the  right,  upon  giving  sixty  (60)  days'  written  no- 
tice to  Pacific,  to  increase  the  price  payable  here- 
under for  gypsum  thereafter  delivered  hereunder 
in  an  amount  not  to  exceed  the  ''actual  advance  in 
California's  cost  of  manufacture";  x^i'o^'ided  that 
in  no  event  may  more  than  one  such  increase  l)e 
made  in  any  one  calendar  year. 

California  shall  keep  books  of  account  and  rec- 
ords showing  its  production  cost  of  gypsum,  and 
such  books  of  account  and  records  relating  to  the 
production  cost  of  gypsum  shall  be  oj^en  to  in- 
spection to  Pacific  at'  all  reasonable  times  in  order 
to  enable  Pacific  to  confirm  the  correctness  of  any 
advance  in  price  permissible  under  this  paragraph. 

(7)  All  new  or  additional  state  or  federal  taxes 
levied  subsequent  to  the  date  hereof  on  the  sales 
covered  by  this  agreement  shall  be  added  by  Cali- 
fornia to  the  sales  price  and  paid  to  California  by 
Pacific.  [9] 

(8)  This    agreement   shall   bind   and   inure   in 
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favor  of  the  parties  hereto,  their  respective  suc- 
cessors and  assigns.  California  is  hereby  given  the 
express  right  to  assign  this  agreement  to  any  corpo- 
ration of  equal  financial  responsibility  with  Cali- 
fornia, or  which  may  operate  the  plant  contem- 
plated to  be  operated  hereunder,  with  substantially 
the  same  properties  and  plant;  otherwise  Califor- 
nia shall  have  no  right  to  assign  this  agreement  or 
any  of  its  rights  or  obligations  hereunder  with- 
out the  written  consent  of  Pacific. 

In  Witness  Whereof,  the  parties  hereto  have 
caused  these  presents  to  be  executed  as  of  the  day 
and  year  first  hereinabove  written. 

PACIFIC  PORTLAND 
CEMENT  COMPANY, 
By  /s/  ROBT.  B.  HENDERSON, 
President. 
/s/  A.  H.  CANVIN, 
Secretary. 
CALIFORNIA  CHEMICAL 
COMPANY, 
By  /s/  WILLIAM  V.  WILLIAMS, 
Vice  President.  [10] 
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EXHIBIT  ''A" 

GYPSUM  ANALYSIS  AND  SPECIFICATION 

The  gypsum  (CaS04.2H20)  purchased  under  this 
contract  shall  conform  to  the  following-  analysis: 

Silica  SiOo  .06 

Ferric  oxide Fe203  .06 

Aluminum    oxide ALOs  .02 

Calcium   oxide CaO  32.32 

Magnesium    oxide MgO  .29 

Sulphur    trioxide SO3  45.89 

Ignition  loss.  Comb H2O  +  CO2  20.70 

99.34% 

Combined  water  content  =  20.40%. 

Gypsum  content  (CaS04.2H20)  calculated  from  Combined 
water  =  97.51%. 

Methods  of  analysis  shall  conform  with  the  A.S.T.M.  "Stand- 
ard Methods  for  Testing  Gypsum  and  Gypsum  Products"  No. 
C-26-33;  except  that  free  moisture  shall  be  determined  by  dry- 
ing at  room  temperature  to  constant  weight. 

Free  moisture  shall  not  exceed  1%.  Water  soluble  salts  Other 
than  CaS04  shall  not  exceed  0.4%. 

[Endorsed]:     Filed  Feb.  27,  1947.   [11] 


[Title  of  District  Court  and  Cause.] 

MOTION  AND  NOTICE  OF  MOTION  FOR 
ORDER  FOR  DEPOSIT  IN  COURT 

To  Westvaco  Chlorine  Products  Corporation,  and 
Messrs.   Bacigalupi,  Elkus   &  Salinger,   its  At- 
torneys : 
You  and  each  of  you  will  please  take  notice  that 
on  [12]  the  14th  day  of  March,  1947,  in  Room  268, 
United  States  Post-Office  and  Court-House  Build- 
ing, Seventh  and  Mission  Streets,  San  Francisco, 
at  10  o'clock  a.m.  of  that  day,  or  as  soon  thereafter 
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as  counsel  can  be  heard,  the  undersigned  will  move 
the  above-entitled  court  as  follows: 

1.  To  order  the  deposit  with  the  court  of  the 
sum  of  96  cents  per  ton  for  all  gypsum  sold  and 
delivered  after  January  31,  1947,  by  defendant  to 
plaintiff  under  the  contract  attached  as  ''Exhibit 
A"  to  the  complaint  on  file  herein,  the  deposits 
relating  to  gypsum  delivered  in  each  month  com- 
mencing with  the  month  of  February,  1947,  to  be 
paid  into  court  on  or  before  the  15th  day  of  the 
succeeding  month;  such  deposits  to  continue  until 
further  order  of  the  court; 

2.  To  order  that  upon  making  such  deposits,  and 
upon  paying  to  defendant,  as  provided  in  said  con- 
tract, the  balance  of  the  price  per  ton  of  gypsum 
claimed  by  defendant,  to  wit  |4.48  per  ton,  less 
any  deductions  under  paragi-aph  (5)  of  said  con- 
tract, plaintiff  shall  be  deemed  to  have  fully  per- 
formed its  obligations  of  payment  with  respect  to 
each  month's  deliveries  of  gypsum  covered  by  each 
deposit  and  payment  so  made. 

Annexed  hereto  is  a  draft  of  the  form  of  order 
sought  by  plaintiff  upon  this  motion. 

Said  motion  will  be  based  upon  this  notice  and 
the  papers  filed  herewith,  and  upon  the  complaint 
on  file  in  the  above-entitled  cause. 

/s/  PILLSBURY,  MADISON   & 

SUTRO, 
/s/  EUGENE  D.  BENNETT, 
/s/  MAURICE  D.  L.  FULLER, 
/s/  WALLACE  L.  KAAPCKE, 

Attorneys  for  Plaintiff. 
(Acknowledgment  of  Receipt  of  Copy.)  [13] 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OF  POINTS  AND 
AUTHORITIES 

There  is  in  controversy  between  plaintiff  and  de- 
fendant, inter  alia,  the  sum  of  96  cents  per  ton  of 
gypsum  delivered  to  plaintiff  by  defendant,  as  set 
forth  in  the  first  cause  of  action  [14]  in  the  com- 
plaint. Part  of  the  relief  sought  in  the  action  is 
the  disposition  of  this  sum. 

In  such  a  case,  upon  notice  to  the  parties  and 
by  leave  of  court,  a  party  may  deposit  the  sum  in 
dispute  with  the  court. 

(Rule  67,  Federal  Rules  of  Civil  Procedure 
(28  U.S.C.A.  following  section  723(c)). 

/s/  PILLSBURY,  MADISON  & 

SUTRO, 
/s/  EUGENE  D.  BENNETT, 
/s/  MAURICE  D.  L.  FULLER, 
/s/  WALLACE  L.  KAAPCKE, 

Attorneys  for  Plaintiff', 

[Endorsed] :    Filed  Mar.  11,  1947.  [15] 


[Title  of  District  Court  and  Cause.] 

ORDER  SHORTENING  TIME 

Upon  the  ex  parte  application  of  plaintiff,  and 
good  cause  appearing  therefor,  it  is  hereby 

Ordered  that  the  provisions  of  Rule  6(d)  of  the 
Federal  Rules  of  Civil  Procedure  and  of  Rule  7(d) 
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of  the  Rules  of  Practice  [16]  of  this  court  for  the 
hearing  of  motions  upon  five  days'  notice  are  hereby 
dispensed  with  for  the  purposes  of  hearing  plain- 
tiff's motion  for  an  order  for  deposit  in  court,  a 
copy  of  which  is  attached  hereto,  and  the  14th  day 
of  March,  1947,  at  10  o'clock  a.m.  is  hereby  fixed 
as  the  time  for  hearing  said  motion. 

Dated:    March  11,  1947. 

/s/  MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed] :    Filed  Mar.  11,  1947.  [17] 


[Title  of  District  Court  and  Cause.] 

ORDER  FOR  DEPOSIT  IN  COURT 

Upon  motion  of  the  plaintiff  coming  regularly 
on  for  hearing  this  14th  day  of  March,  1947,  and 
good  cause  appearing  therefor,  it  is  hereby  Or- 
dered : 

1.  That  on  or  before  the  15th  of  each  month, 
commencing  on  March  15,  1947,  plaintiff.  Pacific 
Portland  Cement  Company,  shall  deposit  with  the 
court  the  sum  of  96  cents  per  ton  for  all  gypsum 
sold  and  delivered  to  it  during  the  preceding  cal- 
endar month  by  defendant,  Westvaco  Chlorine 
Products  Corporation,  under  the  contract  attached 
as  ''Exhibit  A"  to  the  complaint  on  file  herein. 
Such  deposits  shall  continue  until  the  further  order 
of  the  court,  and  the  fmid  accumulated  in  the  hands 
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of  the  court  by  such  deposits  shall  be  held  subject 
to  the  further  order  of  the  court. 

2.  Upon  making  such  deposits,  and  upon  pay- 
ing to  defendant,  as  provided  in  said  contract,  the 
balance  of  the  price  per  ton  of  gypsum  claimed  by 
defendant,  to  wit,  $4.48  per  ton,  less  any  deduc- 
tions mider  paragraph  (5)  of  said  contract,  plain- 
tiff shall  be  deemed  to  have  fully  performed  its 
obligations  of  payment  with  respect  to  each  month's 
deliveries  of  gypsum  covered  by  each  deposit  and 
payment  so  made. 

3.  Nothing  in  this  order  contained  is  intended 
to  preclude  any  price  change  or  changes  pursuant 
to  and  in  accordance  with  the  provisions  of  para- 
graph (6)  of  said  contract  during  the  pendency 
of  this  action,  and  in  the  event  of  any  such  change 
the  court  reserves  jurisdiction  to  amend  this  order 
appropriately. 

Done  in  open  court,  this  14th  day  of  March, 
1947. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed] :    Filed  Mar.  14,  1947.  [18] 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Now  comes  Westvaco  Chlorine  Corporation,  a 
corporation,  the  defendant  above-named,  and  an- 
swering plaintiff's  complaint  herein  alleges  as  fol- 
lows : 
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FIRST  DEFENSE  TO  FIRST  COUNT 

1.  Admits  the  allegations  contained  in  para- 
graph 4  of  the  complaint,  except  that  defendant  de- 
nies that  the  instrument  attached  to  the  complaint 
marked  "Exhibit  A''  is  a  valid  contract. 

2.  As  to  the  allegations  contained  in  paragraph 
5  of  the  complaint,  admits  that  a  controversy  has 
existed  and  does  now  exist  between  defendant  and 
plaintiff  as  to  the  provisions  of  the  said  alleged 
agreement  and  the  rights  and  obligations  of  the 
parties  thereunder  to  the  extent  and  in  the  manner 
in  said  complaint  alleged,  except  as  the  allegations 
of  said  complaint  are  herein  denied. 

3.  As  to  the  allegations  contained  in  paragraph  6 
of  the  complaint,  denies  that  plaintiff  was  and/or 
is  without  knowledge  that  defendant's  cost  of  pro- 
duction actually  had  increased  18c  per  ton,  and  in 
this  regard,  defendant  alleges  that  in  August,  1941, 
plaintiff  was  furnished  by  defendant  with  com- 
plete and  detailed  information,  confirming  that  de- 
fendant's cost  of  production  actually  had  increased 
at  least  18c  per  ton,  which  increase  was  duly  ac- 
cepted by  plaintiff.  Defendant  admits  that  plain- 
tiff paid  defendant  at  the  rate  of  $2.98  per  ton 
commencing  October  5,  1941,  for  gypsum  delivered 
under  said  alleged  agreement,  except  for  certain 
so-called  moisture  credit  deductions  made  by  plain- 
tiff, a  portion  of  which  were  improperly  made,  all 
as  hereinafter  averred. 

4.  As  to  the  allegations  of  paragraph  7  of  said 
complaint,  defendant  admits  that  on  or  about  Jan- 
uary 14,  1944,  defendant  notified  plaintiff  that,  ef- 
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fective  March  15,  1944,  the  price  of  gypsum  would 
he  increased  luider  paragraph  6  of  said  alleged 
agreement  to  $3.76  per  ton  by  reason  of  a  further 
increase  of  78c  per  ton  in  [19]  defendant's  cost  of 
production  of  gypsum;  defendant  further  admits 
that  plaintiff  duly  paid  defendant  at  the  rate  of 
$3,76  per  ton  for  gypsum  delivered  under  said 
alleged  agreement  from  September  4,  1946,  to  and 
including  November  12,  1946,  except  for  certain 
so-called  moisture  credit  deductions  made  by  plain- 
tiff, a  portion  of  which  were  improperly  made  by 
plaintiff,  all  as  hereinafter  averred.  Except  as 
hereinabove  expressly  admitted,  defendant  denies 
specifically  and  generally,  each  and  every,  all  and 
singular,  the  allegations  of  said  paragraph  7  both 
conjunctively  and  disjunctively.  In  this  respect 
defendant  avers  that  defendant's  cost  of  production 
of  gypsum  actually  had  increased  78c  per  ton  and 
that  pursuant  to  paragraph  6  of  said  alleged  agree- 
ment, defendant  was  entitled  to  be  paid  $3.76  per 
ton  for  gypsum  delivered  under  said  alleged  agree- 
ment on  and  after  March  15,  1944.  Defendant  de- 
nies that  the  payments  or  any  of  them  made  by 
plaintiff  to  defendant  as  in  said  paragraph  7  al- 
leged were  in  excess  of  the  price  properly  charge- 
able by  defendant  to  plaintiff  under  said  alleged 
agreement  in  any  amount  whatsoever  or  at  all. 

5.  Answering  the  allegations  of  paragraph  8  of 
said  complaint,  defendant  admits  that  on  or  about 
September  13, 1946,  defendant  notified  plaintiff*  that, 
effective  November  13,  1946,  the  price  of  gypsum 
was  increased  under  paragraph  6  of  said  alleged 
agreement  of  $4.48  per  ton  by  reason  of  an  addi- 


20  Pacific  Portland  Cement  Co.  vs. 

tional  increase  of  at  least  72c  per  ton  in  defendant 's 
cost  of  production  of  gypsum;  defendant  further 
admits  that  plaintiff  paid  defendant  $4.48  per  ton 
for  gypsum  delivered  under  said  alleged  agreement 
from  November  13,  1946,  to  and  including  January 
31,  1947.  Except  as  hereinabove  expressly  admit- 
ted, defendant  denies  specifically  and  generally, 
each  and  every,  all  and  singular,  the  allegations  of 
said  paragraph  8,  both  conjunctively  and  disjunc- 
tively. In  this  respect,  defendant  avers  that  de- 
fendant's cost  of  production  of  gypsum  actually 
increased  at  least  72c  per  ton,  and  that  pursuant 
to  paragraph  6  of  said  alleged  agreement,  defend- 
ant was  entitled  to  be  paid  $4.48  per  ton  for  gyp- 
sum delivered  under  said  alleged  agreement  on  and 
after  November  13,  1946.  Defendant  denies  that 
the  payments  or  any  of  them  made  by  plaintift' 
to  defendant  as  in  said  paragraj^h  8  of  the  com- 
plaint alleged,  were  in  excess  of  the  [20]  price  prop- 
erly chargeable  by  defendant  under  said  alleged 
agreement  in  any  amount  whatsoever  or  at  all. 

6.  Defendant  denies  that  it  lias  erroneously  con- 
strued the  term  ''cost  of  production"  as  used  in 
paragraph  6  of  said  alleged  agreement  and/or 
continues  to  do  so;  defendant  further  denies  that 
through  the  use  of  improper  accounting  and/or 
other  methods  or  otherwise  or  at  all,  defendant  has 
erroneously  determined  its  cost  of  production  of 
gypsum;  defendant  further  denies  that  in  viola- 
tion of  said  alleged  agreement  defendant  has  re- 
fused plaintiff  access  of  defendant's  books  of  ac- 
counts and  records,  showing  its  production  cost  of 
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gypsum.  Defendant  admits  that  it  has  denied  plain- 
tiff access  to  certain  portions  of  and  entries  in  de- 
fendant's books  of  account  and  records  not  prop- 
erly the  subject  of  inspection  by  plaintiif  for  the 
reason  that  such  entries  and  records  contain  de- 
tailed information  of  a  confidential  and  secretive 
nature  and  are  trade  secrets;  defendant  has  of- 
fered to  plaintiff  to  permit  a  reputable,  disinter- 
ested, independent  certified  public  accountant  to 
inspect  said  entries  and  records  to  ascertain  the 
ultimate  facts  therein  set  forth,  divorced  from  said 
trade  secrets,  and  to  convey  to  plaintiff  any  and  all 
such  ultimate  information  therein  contained  per- 
taining to  defendant's  cost  of  producing  gypsum, 
of  which  offer  plaintiff  has  failed  to  avail  itself 
or  take  advantage  thereof. 

SECOND  DEFENSE  TO  FIRST  COUNT 

As  a  second,  separate,  and  affirmative  defense  to 
the  first  count  of  plaintiff's  complaint  herein,  de- 
fendant alleges  as  follows: 

That  said  alleged  agreement  referred  to  in  plain- 
tiff''s  complaint  and  attached  as  ''Exhibit  A" 
thereto,  is  void  for  want  of  consideration,  lack  of 
mutuality,  and  is  not  a  valid  contract. 

THIRD  DEFENSE  TO  FIRST  COUNT 

As  a  third,  separate,  and  affirmative  defense  to 
the  first  count  of  plaintiff' 's  complaint  herehi,  de- 
fendant alleges  as  follows: 

That  said  alleged  agreement  referred  to  in  plain- 
tiff's complaint  and  [21]  attached  as  "Exhibit  A" 
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thereto,  is  ineffective  and  void  in  that  all  the  es- 
sential terms  of  a  contract  of  sale  and  to  sell  per- 
sonal property  in  excess  of  $500.00  are  not  in  writ- 
ing, as  required  by  Section  1724  of  the  Civil  Code 
of  the  State  of  California,  in  that  essential  terms 
of  a  contract  of  sale  and  to  sell  personal  propert}^, 
to  wit,  the  price  and  the  quantity  of  merchandise 
sold  or  to  l)e  sold,  are  not  set  forth  in  definite,  as- 
certainable terms,  and  the  purported  price  and 
quantity  are  so  vague,  indefinite,  and  uncertain  as 
to  be  nugatory,  void,   and  unenforceable. 

FOURTH  DEFENSE  TO  FIRST  COUNT 

As  a  fourth,  separate,  and  affirmative  defense 
to  the  first  count  of  plaintiff's  complaint  herein, 
defendant  alleges  as  follows: 

That  the  said  alleged  agreement  referred  to  in 
plaintiff's  complaint  and  attached  as  "Exhibit  A" 
thereto,  is  ineffective,  void,  and  unenforceable  for 
the  reason  that  essential  provisions  thereof,  to  wit, 
the  price  and  quantity  of  merchandise  sold  or  to 
be  sold,  are  not  set  forth  with  certainty  and  defi- 
niteness. 

FIFTH  DEFENSE  TO  FIRST  COUNT 

As  a  fifth,  separate,  and  affirmative  defense  to 
the  first  count  of  plaintiff's  complaint  herein,  de- 
fendant alleges  as  follows: 

That  the  plaintiff  is  estopped  and  has  waived  any 
right  that  it  might  otherwise  have  had  to  deny  that 
the  expression  '^cost  of  production,"  as  said  ex- 
pression is  used  in  paragraph  6  of  said  alleged 
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agreement,  means  and  was  intended  by  the  parties 
to  said  alleged  agreement  to  mean  the  cost  of  pro- 
duction as  derived  and  used  by  defendant  from 
time  to  time;  that  in  August,  1941,  defendant  no- 
tified plaintiff  of  an  increase  in  price,  pursuant  to 
paragraph  6  of  said  alleged  agreement,  because  of 
an  increase  in  its  cost  of  production  of  gypsum; 
that  thereafter  plaintiff  questioned  a  portion  of 
said  increase  in  price,  Avhereupon,  plaintiff  was 
furnished  with  information  and  data  substantiat- 
ing said  price  increase  and  disclosing  the  method 
employed  by  defendant  in  computing  its  said  cost 
of  production.  Thereafter  plaintiff  duly  accepted 
said  price  increase  and  computation  and  paid  de- 
fendant for  gypsum  sold  and  delivered  at  said  in- 
creased price  without  protest;  [22]  that  in  deriv- 
ing its  cost  of  production,  as  aforesaid,  defendant 
included  indirect  costs,  including  overhead,  and  at 
all  times  since  has  contended  and  does  now  assert 
that  such  indirect  costs  are  properly  includable 
in  the  cost  of  production  of  gypsum,  as  said  term 
is  used  in  said  alleged  agreement;  plaintiff  on  the 
other  hand  asserts  that  such  indirect  costs  are  not 
properly  includable  in  such  cost  of  production. 
That  in  reliance  upon  plaintiff's  acceptance  of  said 
price  increase  in  1941  and  the  method  employed 
by  defendant  in  deriving  the  same,  to  wit,  the  in- 
clusion of  indirect  costs,  defendant  did  from  time 
to  time  expend  su})stantial  sums  of  money  in  ex- 
panding and  improving  its  facilities  for  the  pro- 
duction of  gypsum;  that  had  defendant  anticipated 
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that  plaintiff  would  at  any  time  question  defend- 
ant's right  to  include  indirect  costs  in  its  cost  of 
production  of  gypsuni,  defendant  would  not  have 
so  expended  said  sums  of  money;  that  defendant 
has  irrevocably  altered  and  changed  its  position 
as  aforesaid  by  reason  of  said  expenditures,  and 
defendant  would  he  damaged  if  it  should  now  be 
declared  that  said  indirect  costs  are  not  properly 
includable  in  said  cost  of  production  of  gypsum 
or  that  such  inclusion  is  not  in  accordance  with  the 
provisions  of  paragraph  6  of  said  alleged  agree- 
ment. 

SIXTH  DEFENSE   TO   FIRST   COUNT 

As  a  sixth,  separate,  and  affirmative  defense  to 
the  first  count  of  plaintiff's  complaint  herein,  de- 
fendant alleges  as  follows: 

That  the  payment  by  plaintiff  to  defendant  of 
$3.76  per  ton  for  gypsum  delivered  mider  said  al- 
leged agreement  from  September  4,  1946,  to  and 
including  November  12,  1946,  was  made  by  plain- 
tiff without  protest,  with  full  and  complete  knowl- 
edge on  the  part  of  plaintiff  as  to  the  items  of  de- 
fendant's cost  of  producing  gypsum,  on  the  basis 
of  which  said  price  was  determined,  and  the  method 
employed  by  defendant  in  determining  said  price, 
and  plaintiff  thereby  waived  any  right  that  it  oth- 
erwise might  have  had  to  question  the  propriety 
of  said  price  of  $3.76  per  ton  for  the  gypsum  so 
delivered  by  defendant  to  plaintiff. 
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SEVENTH  DEFENSE  TO  FIRST  COUNT 

As  a  seventh,  separate,  and  affirmative  defense 
to  the  first  [23]  count  of  plaintiff's  complaint 
herein,  defendant  alleges  as  follows: 

That  plaintiff  is  in  default  in  the  performance 
of  its  obligations  under  the  terms  of  said  alleged 
agreement  referred  to  in  plaintiff' 's  complaint  and 
attached  as  "Exhibit  A"  thereto  in  that  plaintiff 
has  breached  said  alleged  agreement  in  material 
respects  as  follows: 

1.  That  pursuant  to  paragraph  1  of  said  alleged 
agreement,  plaintiff  agreed  to  purchase  all  gyp- 
sum produced  at  the  defendant's  plant  in  excess 
of  4,000  tons  per  annum,  which  excess  was  to  be 
available  for  use  for  agricultural,  building,  or  con- 
struction purpose  or  any  other  commercial  pur- 
pose other  than  for  chemical,  pharmaceutical,  or 
scientific  purposes,  which  latter  purposes  were  re- 
served exclusively  to  the  defendant.  Plaintiff'  in 
violation  of  said  expressed  terms  of  said  alleged 
agreement  sold  gypsum  for  chemical,  pharmaceuti- 
cal and  scientific  purposes,  which  said  gypsum  was 
purchased  by  plaintiff  from  defendant. 

2.  That  plaintiff  has  failed  to  pay  defendant 
the  full  purchase  price,  as  in  said  alleged  agree- 
ment provided,  for  gypsum  sold  and  delivered  by 
defendant  to  plaintiff  pursuant  thereto. 

EIGHTH  DEFENSE  TO  FIRST  COUNT 

As  an  eighth,  separate,  and  affirmative  defense 
to  the  first  count  of  plaintiff's  comi)laint  herein, 
defendant  alleges  as  follows: 
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That  the  alleged  cause  of  action  is  barred  by  the 
terms  and  provisions  of  the  California  Code  of 
Civil  Procedure,  Section  343,  in  that  said  cause  of 
action  accrued  more  than  four  years  preceding  com- 
mencement of  this  action. 

NINTH  DEFENSE   TO  FIRST  COUNT 

As  a  ninth,  separate,  and  affirmative  defense  to 
the  first  count  of  plaintiff's  complaint  herein,  de- 
fendant alleges  as  foUows: 

That  the  alleged  cause  of  action  is  barred  by 
the  terms  and  provisions  of  the  California  Code 
of  Civil  Procedure,  Section  337,  Subdivision  1,  in 
that  said  cause  of  action  accrued  more  than  four 
years  next  preceding  commencement  of  this  action. 

TENTH  DEFENSE  TO  FIRST  COUNT 

As  a  tenth,  separate,  and  affirmative  defense  to 
the  first  count  [24]  of  plaintiff's  complaint  herein, 
defendant  alleges  as  follows: 

That  plaintiff  asserts  and  contends  that  defend- 
ant's ^'cost  of  production,''  as  said  expression  is 
used  in  paragraph  6  of  said  alleged  agreement,  does 
not  include  indirect  costs,  such  as  overhead.  Con- 
tinuously, ever  since  August,  1941,  plaintiff'  has 
known  that  defendant  has  contended,  and  still  does 
contend,  that  such  indirect  costs  are  properly  in- 
cludable in  defendant's  ''cost  of  production"  of 
gypsum.  Although  so  informed,  plaintiff'  has  de- 
layed unduly  and  inexcusably  in  commencing  this 
action  for  a  declaratory  judgment  that  such  indi- 
rect costs  are  not  properly  includable  in  defend- 
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ant's  cost  of  production,  wherefore,  plaintiff's  al- 
leged cause  of  action  is  barred  by  laches. 

ELEVENTH  DEFENSE  TO  FIRST  COUNT 

As  an  eleventh,  separate,  and  affirmative  defense 
to  the  first  count  of  plaintiff's  complaint  herein 
defendant  alleges  as  follows: 

That  said  first  count  fails  to  state  a  cause  of 
action  upon  which  declaratory  relief  can  be  granted 
by  this  Court. 

FIRST  DEFENSE  TO  SECOND  COUNT 

1.  Defendant  repeats  and  realleges  herein  para- 
graphs I  and  2  of  its  First  Defense  to  the  First 
Count  of  plaintiff's  complaint. 

2.  Answering  the  allegations  of  paragraph  2  of 
said  Second  Count,  defendant  admits  that  plain- 
tiff, has  from  time  to  time  made  deductions  from 
the  price  of  gypsum  sold  to  plaintiff  pursuant  to 
said  alleged  agreement  by  reason  of  the  alleged 
failure  of  various  lots  of  said  gypsum  to  conform 
mthin  2%  in  gypsum  content  to  the  chemical 
analysis  and  specifications  set  forth  in  paragraph 
5  of  said  alleged  agreement.  Defendant  admits 
that  defendant  has  asserted  and  now  asserts  and 
alleges  that  the  deductions  so  made  by  plaintiff 
in  the  total  amounts  of  |2,165.10  were  not  author- 
ized in  whole  or  in  part  by  paragraph  5  of  said 
alleged  agreement,  and  that  defendant  has  de- 
manded that  plaintiff  pay  said  sum  of  $2,165.10  to 
defendant;  denies  that  such  assertion  by  defendant 
is  erroneous  and  denies  that  any  of  the  deductions 
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so  made  by  plaintiff  in  the  sum  of  $2,165.10  were 
proper  or  permissible;  that  plaintiff  is  thereby  in- 
debted to  defendant  in  the  sum  of  $2,165.10  for  de- 
ductions improperly  made  by  [25]  plaintiff  as  afore- 
said, no  part  of  which  sum  has  been  paid  although 
duly  demanded  and  the  whole  amount  whereof  is 
now  due,  owing  and  unpaid  by  plaintiff  to  defend- 
ant. 

SECOND  DEFENSE  TO  SECOND  COUNT 

As  a  second,  separate,  and  affirmative  defense 
to  the  second  count  of  plaintiff's  complaint  herein, 
defendant  alleges  as  follows: 

That  said  second  count  fails  to  state  a  cause  of 
action  upon  which  declaratory  relief  can  be  granted 
by  this  Court. 

FIRST  DEFENSE  TO  THIRD  COUNT 

1.  Defendant  repeats  and  realleges  herein  para- 
graphs 1  and  2  of  its  First  Defense  to  the  First 
Count  of  plaintiff's  complaint. 

2.  Defendant  claims  and  alleges  that  under  the 
terms  of  paragraph  3  of  said  alleged  agreement 
the  right  of  plaintiff  to  refuse  to  purchase  and  ac- 
cept in  excess  of  2,000  tons  in  any  one  month  ap- 
plies and  is  operative  only  in  a  calendar  year  in 
which  plaintiff  has  elected  to  refuse  to  purchase 
and  accept  in  excess  of  20,000  tons  of  gypsum  and 
that  in  any  calendar  year  in  which  plaintiff'  has 
so  failed  to  elect  plaintiff  is  obligated  to  purchase 
and  accept  all  gypsum  produced  by  defendant  in 
approximately  equal  monthly  quantities  as  in  said 
alleged  agreement  provided. 
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SECOND,    THIRD,    FOURTH,    FIFTH    AND 
SIXTH  DEFENSES  TO  THE  THIRD  COUNT 

As  second,  third,  fourth,  fifth  and  sixth  separate 
and  affirmative  defenses  respectively  to  the  Third 
Count  of  plaintiff's  complaint  herein,  defendant  re- 
peats and  re-alleges  with  the  same  force  and  effect 
as  though  the  same  were  re-incorporated  and  set 
forth  herein  in  detail  the  respective  defenses  re- 
ferred to  in  the  answer  hereinabove  as  follows: 
'^ Second  Defense  to  First  Count,"  "Third  Defense 
to  First  Count,"  "Fourth  Defense  to  First  Count," 
"Seventh  Defense  to  First  Count,"  and  "Eleventh 
Defense  to  First  Count." 

FOR  A  FIRST  SEPARATE  AND  DISTINCT 
COUNTER  CLAIM  BY  DEFENDANT 
AGAINST  PLAINTIFF 

1.  Plaintiff  is  and  at  all  times  herein  mentioned 
was  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  California.  [26] 

2.  Defendant  is  and  at  all  times  herein  men- 
tioned was  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delaware,  and 
qualified  under  the  laws  of  the  State  of  Califor- 
nia to  do  business  therein,  and  has  designated 
an  agent  in  the  City  and  County  of  San  Francisco 
and  within  this  district  upon  whom  process  may 
be  served  herein. 

3.  The  value  of  the  matter  involved  in  this  suit 
is  in  excess  of  the  sum  of  $3,000,  exclusive  of  in- 
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terest  and  costs,  and  because  of  the  diversity  of 
citizenship  between  plaintiii*  and  defendant,  plain- 
tiff has  elected  to  commence  this  action  in  the  Dis- 
trict Court  of  the  United  States  for  the  Northern 
District  of  California,  Southern  Division. 

4.  On  or  about  the  29tli  day  of  January,  1937, 
plaintiff  and  defendant  entered  into  that  certain 
written  alleged  agreement  referred  to  in  plain- 
tiff's complaint  herein  and  attached  thereto  as  '' Ex- 
hibit A,"  thereof,  and  hereby  referred  to  and  in- 
corporated herein  by  reference  with  the  same  force 
and  effect  as  if  herein  set  out  in  Full.  In  or  al^out 
the  month  of  March,  1937,  defendant,  with  plain- 
tiff's written  consent,  succeeded  to  all  of  the  right, 
title,  and  interest  under  said  alleged  agreement  of 
said  California  Chemical  Company. 

5.  Between  December  31,  1940,  and  August  31, 
1946,  plaintiff*  from  time  to  time  made  unauthor- 
ized deductions  from  the  price  of  gypsum  sold 
by  defendant  to  plaintiff*  during  said  period  by 
reason  of  the  alleged  failure  of  various  lots  of  said 
gypsum  to  conform  within  2%  in  gypsum  content 
to  the  chemical  analysis  and  specifications  set  forth 
in  paragraph  5  of  said  alleged  agreement.  The 
aggregate  amount  of  such  unauthorized  deductions 
so  made  by  plaintiff  was  the  sum  of  $2,165.10. 
No  part  of  the  sum  of  |2, 165.10  has  been  paid  by 
plaintiff  to  defendant,  although  duly  demanded,  and 
the  whole  amount  thereof  is  now  due  and  owing 
and  unpaid  by  plaintiff*  to  defendant. 
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FOR  A  SECOND  SEPARATE  AND  DIS- 
TINCT COUNTERCLAIM  BY  DEFEND- 
AND    AGAINST    PLAINTIFF 

1.  Defendant  repeats  and  re-alleges  herein  para- 
graphs 1,  2,  3,  and  4  of  defendant's  first  counter- 
claim above,  with  the  same  force  and  effect  as 
though  herein  separately  stated  and  set  forth.  [27] 

2.  During  the  times  specified  in  the  complaint 
and  pursuant  to  paragraph  1  of  said  alleged  agree- 
ment, referred  to  in  plaintiff's  complaint  and  at- 
tached as  ''Exhibit  A"  thereto,  plaintiff  agreed  to 
purchase  all  gypsum  produced  at  the  defendant's 
plant  in  excess  of  four  thousand  (4,000)  tons  per 
annum  which  excess  was  to  be  available  to  plain- 
tiff for  use  in  agricultural,  building,  or  construc- 
tion purposes,  or  any  other  commercial  purpose 
other  than  for  chemical,  pharmaceutical,  or  sci- 
entific i^urposes,  and  it  was  the  expressed  intent 
and  understanding  of  the  parties  to  said  alleged 
agreement  that  the  plaintiff  was  not  to  purchase 
gypsum  for  chemical,  pharmaceutical,  or  scientific 
purposes,  which  purposes  were  reserved  exclusively 
to  the  defendant.  Plaintiff,  in  violation  of  said 
expressed  terms  of  said  alleged  agreement  between 
the  parties  hereto,  sold  gypsum  for  chemical,  phar- 
maceutical, and  scientific  purposes,  which  said  gyp- 
sum was  purchased  by  plaintiff   from  defendant. 

FOR  A  THIRD  SEPARATE  AND  DIS- 
TINCT COUNTERCLAIM  BY  DEFEND- 
ANT   AGAINST    PLAINTIFF 

1.  Defendant  repeats  and  re-alle^es  lierciii  ])ara- 
graphs  1,  2,  3,  4,  and  5  of  defendant's  first  coun- 
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terclaim  above  and  paragraph  2  of  the  defendant's 
second  counterclaim  above  with  the  same  force  and 
effect  as  though  herein  separately  stated  and  set 
forth. 

2.  By  reason  of  the  aforesaid  breaches  of  said 
alleged  agreement  by  plaintilf,  defendant  asserts 
and  contends  that  defendant  is  entitled  to  ]*escind 
and  terminate  said  alleged  agreement,  and  defend- 
ant does  hereby  assert  its  intention  and  election 
to  so  rescind  and  terminate  said  alleged  agree- 
ment. 

Wherefore,  Defendant  Prays  as  Follows: 

1.  That  this  Court  adjudge  that  said  alleged 
agreement,  dated  January  29,  1937,  a  copy  of  which 
is  attached  to  plaintiff's  complaint  as  '^Exhibit 
A"  thereto,  is  null,  void,  and  of  no  force  and 
effect. 

2.  That  defendant  have  judgment  against  the 
plaintiff  herein  dismissing  the  plaintiff' 's  complaint 
and  each  count  therein  on  the  merits.    [28] 

3.  That  this  Court  adjudge  that  plaintiff  pay 
to  the  defendant  on  the  first  comiterclaim  the  sum 
of  $2,165.10,  together  with  interest  thereon. 

4.  As  an  alternative  to  Subdivision  1  herein- 
above, that  this  Court  adjudge  and  declare  that 
the  plaintiff'  has  breached  the  terms  and  provi- 
sions of  the  said  alleged  agreement  in  material 
respects   and   the   said   alleged   agreement  be   de- 
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clared  rescinded  and  terminated  by  reason  of  said 
breaches. 

5.  As  a  second  alternative  that  this  Court  ad- 
judge and  declare  the  respective  rights,  obligations, 
and  other  legal  relations  of  the  plaintiff  and  de- 
fendant created  or  existing  with  respect  to  the 
said  alleged  agreement  and  in  particular  that: 

(a)  Defendant's  cost  of  producing  gypsum  as 
determined  by  defendant  from  time  to  time  and 
the  resultant  increases  in  price  established  by  de- 
fendant as  alleged  in  plainti:ff 's  complaint  have  been 
in  accordance  with  the  terms  and  provisions  of  said 
alleged  agreement; 

(b)  The  deductions  made  by  plaintiff  from  the 
price  of  gypsum  by  reason  of  its  alleged  failure 
to  conform  to  the  specifications  set  forth  in  said 
alleged  agreement  in  the  aggregate  sum  of  $2,165.10, 
were  improper;  and 

(c)  The  right  of  plaintiff  to  refuse  to  purchase 
and  accept  in  excess  of  2,000  tons  of  gypsum  in 
any  one  month  as  provided  in  paragraph  3  of  said 
alleged  agreement  applies  and  is  operative  only 
in  a  calendar  year  in  which  plaintiff  has  elected 
to  refuse  to  purchase  and  accept  in  excess  of 
20.000  tons  of  gypsum. 

7.  That  plaintiff  take  nothing  by  its  complaint 
herein,  and  that  defendant  have  judgment  for  its 
cost  of  suit  and  disbursements  herein. 
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8.     For   such   other   and   further   relief   as   the 
Court  deems  proper  in  the  premises. 

TADINI  BACIGALUPI, 
CLAUDE  ROSENBERG, 
BACIGALUPI,  ELKUS  & 
SALINGER, 

Attorneys  for  Defendant.  [29] 
Receipt  of  a  copy  of  the  within  Answer  is  hereby 
admitted  this day  of  May,  1947. 


Attorneys  for  Plaintiff. 
[Endorsed] :     Filed  May  14,  1947.  [30] 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  REPLY  TO  COUNTERCLAIMS 

Replying  to  the  counterclaims  set  forth  in  the 
answer  of  defendant,  Westvaco  Chlorine  Products 
Corporation,  plaintiff  denies  and  avers  as  follows: 

REPLY  TO  FIRST  COUNTERCLAIM 

1.  Plaintiff  denies  all  the  allegations  contained 
in  that  part  of  paragraph  4  of  the  defendant's  first 
counterclaim  commencing  with  the  words  *'0n  or 
about,"  in  line  18,  page  11,  and  ending  with  the 
word  "agreement,"  in  line  20,  page  11,  of  the  an- 
swer; and  avers  that  on  or  about  the  29th  day  of 
January,  1937,  plaintiff*  and  California  Chemical 
Company  entered  into  the  agreement  attached  to 
the  complaint  on  file  herein  as  Exhibit  A  thereto. 

2.  Plaintiff*  denies  all  the  allegations  contained 
in  paragraph  5  of  defendant's  first  counterclaim. 
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REPLY  TO  SECOND  COUNTERCLAIM 

1.  In  reply  to  paragraph  1  of  defendant's  sec- 
ond counterclaim,  plaintiff  repeats  and  incorporates 
herein  to  the  same  extent  as  though  set  forth  in 
full,  plaintiff's  denials  and  averments  in  reply  to 
paragraph  4  of  defendant's  fii'st  counterclaim. 

2.  Plaintiff  denies  all  the  allegations  contained 
in  paragraph  2  of  defendant's  second  counterclaim; 
and  avers  that  plaintiff's  agreement  in  the  prem- 
ises was  and  is  as  set  forth  in  the  contract  attached 
to  the  complaint  on  file  herein  as  Exhibit  A  thereto. 

REPLY   TO   THIRD    COUNTERCLAIM 

1.  In  reply  to  paragraph  1  of  defendant's  third 
counterclaim,  plaintiff  repeats  and  incorporates 
herein  to  the  same  extent  as  though  set  forth  in 
full,  plaintiff's  denials  and  averments  in  reply  to 
paragraphs  4  and  5  of  defendant's  first  counter- 
claim and  in  reply  to  paragraph  2  of  defendant's 
second  counterclaim. 

2.  Plaintiff  denies  all  the  allegations  contained 
in  paragraph  2  of  defendant's  third  counterclaim. 

Wherefore,  plaintiff  prays  that  defendant  take 
nothing  [31]  by  reason  of  its  counterclaims  and 
that  plaintiff  have  judgment  as  prayed  in  the 
complaint  on  file  herein. 

/s/  PILLSBURG,  MADISON  & 

SUTRO, 
/s/  EUGENE  D.  BENNETT, 
/s/  MAURICE  D.  L.  FULLER, 
/s/  WALLACE  L.  KAAPCKE, 
Attorneys  for  Plaintiff. 
(Acknowledgment  of  Service  attached.) 

[Endorsed]  :    Filed  July  15,  1947.  [32] 
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[Title  of  District  Court  and  Cause.] 

ORDER  FOR  REFUND  OUT  OF  DEPOSIT  IN 
COURT  AND  FOR  REDUCTION  OF  FUR- 
THER DEPOSITS 

Pursuant  to  the  stipulation  of  the  parties  en- 
dorsed hereon,  it  is  hereby  Ordered: 

1.  That  plaintiff  is  entitled  to  a  refund  in  the 
amount  of  $3,078.94  out  of  the  sums  heretofore 
deposited  by  plaintiff  in  Court,  pursuant  to  the 
order  of  this  Court  dated  March  14,  1947;  and  the 
Clerk  of  this  Court  is  hereby  ordered  to  disburse 
said  sum  of  $3,078.94  to  the  plaintiff. 

2.  The  deposits  to  be  made  by  i^laintiff  with 
the  Court  pursuant  to  paragraph  1  of  said  order 
of  March  14,  1947,  are  hereby  reduced  to  84c  per 
ton  instead  of  96c  per  ton,  commencing  with  the 
payment  due  on  October  15,  1947. 

3.  Upon  making  such  deposits  and  upon  pay- 
ing to  defendant  as  provided  in  the  contract  at- 
tached as  Exhibit  ^'A"  to  the  complaint  on  file 
herein,  the  balance  of  the  price  per  ton  claimed 
by  defendant,  to  wit,  $4.36  per  ton,  less  any  de- 
ductions under  paragraph  (5)  of  said  contract, 
plaintiff  shall  be  deemed  to  have  fully  performed 
its  obligations  of  payment  with  respect  to  each 
month's  deliveries  of  gypsum  covered  by  each  de- 
posit and  payment  so  made. 

4.  This  order  is  made  for  the  purpose  of  cor- 
recting an  excess  charge  of  12c  per  ton  by  de- 
fendant in  the  price  per  ton  of  gypsum  claimed 
by  it  effective  November   13,   1946,   and  is  made 
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without  prejudice  to  the  rights  of  either  party 
with  respect  to  any  other  or  further  alleged  excess 
charges,  or  any  other  issue  in  the  above  entitled 
cause. 

5.  Except  as  amended  by  this  order,  the  afore- 
said order  of  March  14,  1947,  shall  remain  in 
effect. 

Done  in  open  Court,  this  19th  day  of  September, 
1947. 

MICHAEL   J.   ROCHE, 
United  States  District  Judge. 

It  is  hereby  stipulated  that  the  foregoing  order 
may  be  entered  by  consent. 

Dated  this  12th  day  of  September,  1947. 

/s/  PILLSBURY,  MADISON  & 

SUTRO, 
/s/  EUGENE  D.  BENNETT, 
/s/  MAURICE  D.  L.  FULLER, 
/s/  WALLACE  L.  KAAPCKE, 

Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  Sept.  19,  1947.  [78] 


[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  PLAINTIFF'S  REPLY  TO 
COUNTERCLAIMS 

The  plaintiff  above  named  here])y  amends  its  re- 
ply filed  herein  on  July  15,  1947,  to  the  counter- 
claims contained  in  the  answer  of  the  defendant 
filed  herein  on  May  14,  1947,  by  adding  to  said 
reply  the  following: 
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Affirmative  Defense  to  First,  Second  and  Third 
Counterclaims, 

As  a  separate  and  affirmative  defense  to  the  first, 
second  and  third  counterclaims,  and  each  of  them, 
contained  in  defendant's  answer  herein  plaintiff 
alleges  that: 

Each  of  the  alleged  causes  of  action  set  forth  in 
said  counterclaims  is  barred  by  the  provisions  of 
the  California  Code  of  Civil  Procedure  section 
337,  subdivision  1,  and  section  343,  in  that  each 
of  said  causes  of  action  accrued  more  than  four 
years  next  preceding  defendant's  filing  of  said 
counterclaims  and  next  preceding  the  commence- 
ment of  this  action. 

Plaintiff  further  alleges  that  each  of  the  alleged 
causes  of  action  set  forth  in  said  counterclaims 
is  barred  by  the  provisions  of  the  California  Code 
of  Civil  Procedure  section  339,  subdivision  1.  in 
that  each  of  said  causes  of  action  accrued  more 
than  two  years  next  preceding  defendant's  filing 
of  said  counterclaims  and  next  preceding  the  com- 
mencement of  this  action. 

Wherefore,  plaintiff  prays  that  defendant  take 
nothing  by  reason  of  said  counterclaims  and  that 
plaintiff  have  judgment  as  prayed  in  the  complaint 
on  file  herein. 

/s/  PILLSBURY,  MADISON  & 

SUTRO, 
/s/  EUGENE  D.  BENNETT, 
/s/  MAURICE  D.  L.  FULLER, 
/s/  WALLACE  L.  KAAPCKE.  [79] 
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It  is  hereby  stipulated  by  defendant  that  the  fore- 
going amendment  to  plaintiff's  reply  may  be  filed 
without  the  necessity  of  plaintiff's  making  a  mo- 
tion for  leave  of  court  to  file  the  same.  This  stipu- 
lation shall  not,  however,  be  deemed  an  admission 
of  the  validity  of  any  of  the  defenses  asserted  in 
the  said  amendment,  and  shall  be  without  prejudice 
to  any  rights  of  defendant  in  respect  thereto. 

/s/  CLAUDE  N.  ROSENBERG, 
/s/  BACIGALUPI,  ELKUS  & 
SALINGER. 

Said  amendment  may  be  filed. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed] :    Filed  Oct.  2,  1947.  [80] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  FOR  COMPROMISE  AND  DIS- 
MISSAL OF  DEFENDANT'S  FIRST  COUN- 
TERCLAIM 

Whereas  by  its  first  counterclaim  in  the  above- 
entitled  action,  Defendant  seeks  to  recover  from 
Plaintiff'  the  sum  of  Two  Thousand  One  Hundred 
Sixty-five  Dollars  and  Ten  Cents  ($2,165.10)  for 
alleged  unauthorized  deductions  from  the  price  of 
gyT)Sum  sold  by  Defendant  to  Plaintiff*,  which  de- 
ductions were  made  and  taken  by  Plaintiff  during 
the  period  between  December  31,  1940,  and  Octo- 
ber 31,  1946;  and 
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Whereas,  Plaintiff  admits  being  indebted  to  De- 
fendant in  the  sum  of  Five  Hundred  Thirty-nine 
Dollars  and  Twenty-four  Cents  ($539.24)  for  er- 
roneous deductions  taken  by  Plaintiff  during  said 
period,  which  Plaintiff  claims  resulted  through  in- 
advertence, but  contends  that  all  other  deductions 
taken  by  Plaintiff'  during  said  period  were  justi- 
fied by  and  in  accordance  with  the  provisions  of 
paragraph  5  of  that  certain  contract  between  Plain- 
tiff and  Defendant  dated  January  29,  1937,  which 
contract  is  the  subject  of  the  above  suit;  and 

Whereas,  during  the  course  of  the  trial  of  the 
above-entitled  action.  Plaintiff*  and  Defendant 
agreed  that  they  would  compromise  the  aforemen- 
tioned claim  and  relieve  the  Court  of  the  neces- 
sity of  determining  and  rendering  judgment  upon 
Defendant's  first  counterclaim. 

Now,  Therefore,  it  is  hereby  stipulated  and  agreed 
by  and  between  the  Plaintiff  and  Defendant  aboA-e 
named,  through  their  respective  counsel,  as  fol- 
lows: 

1.  Concurrently  herewith  Plaintiff'  has  paid  unto 
Defendant  the  sum  of  One  Thousand  Three  Hun- 
dred Twenty-nine  Dollars  and  Eighty-three  Cents 
($1,329.83),  and  said  sum  has  been  received  and 
accepted  by  Defendant,  in  full  [89]  settlement  and 
satisfaction  of  the  claim  of  $2,165.10  asserted  by 
Defendant  in  Defendant's  said  first  counterclaim. 

2.  In  consideration  of  the  payment  of  said  sum 
by  Plaintiff  to  Defendant,  Plaintiff  and  Defend- 
ant do  jointly  stipulate  that  said  first  counterclaim 
may  be  and  it  is  hereby  dismissed. 

3.  The  compromise  of  said  first  counterclaim 
as  herein  provided  for  shall  be  without  prejudice 
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to  any  claims,  demands  or  contentions  of  either 
party  hereto  in  the  above  action,  other  than  the 
specific  money  claim  in  the  sum  of  $2,165.10  as- 
serted by  Defendant  in  said  first  comiterclaim,  and 
shall  likewise  be  without  prejudice  to  any  claim 
which  Defendant  now  has  or  hereafter  may  have 
against  Plaintiff  on  account  of  any  deductions  taken 
by  Plaintiff  subsequent  to  October  31,  1946.  It  is 
hereby  expressly  stipulated  and  agreed  between  the 
parties  that  nothing  herein  contained  is  intended 
or  to  be  construed  as  a  determination  of  the  con- 
troversy existing  between  the  parties  with  respect 
to  the  intent  and  interpretation  of  paragraph  5 
of  said  agreement. 

Dated  this  10th  day  of  February,  1948. 

PILLSBURY,  MADISON  & 

SUTRO, 

Attorneys  for  Plaintiff. 
BACIOALUPI,  ELKUS  & 

SALINGER, 
Attorneys  for  Defendant. 

[Endorsed] :    Filed  Feb.  17,  1948.  [90] 


[Title  of  District  Court  and  Cause.] 

ORDER  FOR  ENTRY  OF  JUDGMENT 

The  above-entitled  cause  having  been  heretofore 
submitted  and  being  now  fully  considered,  it  is  by 
the  Court 

Ordered  that  there  be  entered  herein,  upon  find- 
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ings  of  fact  and  conclusions  of  law,  judgment  de- 
claring the  rights  and  liabilities  of  the  parties 
hereto  as  follows: 

1.  Said  contract  dated  January  29,  1937,  is  a 
valid  contract. 

2.  The  term  "cost  of  production"  as  used  in 
Paragraph  (6)  of  said  contract  is  not  limited  to 
"actual"  or  "direct"  costs. 

3.  Defendant's  cost  of  producing  gypsum  as 
determined  [91]  by  defendant  from  time  to  time 
and  the  resultant  increases  in  price  established  by 
defendant  as  alleged  in  plaintiff's  complaint  have 
been  in  accordance  with  the  terms  and  provisions 
of  said  agreement. 

4.  Plaintiff's  rights  of  refusal  under  Paragraph 
(3)   of  said  contract  are  separate  and  distinct. 

5.  The  right  of  deduction  for  failure  of  the 
gypsum  to  conform  to  the  required  specifications, 
permitted  by  Paragraph  (5)  of  said  contract,  does 
not  permit  fractional  deductions  for  fractional  per- 
centages. 

6.  The  respective  parties  will  pay  their  own 
costs. 

Dated:    March  30th,  1948. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed] :     Filed  Mar.  30,  1948,  [92] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER  RE  PAYMENTS 
UNDER  CONTRACT  AND  RE  STAY  OP 
JUDGMENT 

Whereas  by  its  judgment  herein  the  above-en- 
titled court  has  determined,  among  other  things, 
that  the  price  of  [140]  gypsum  under  the  contract 
between  the  parties  hereto  dated  January  29,  1937, 
is  $3.76  per  ton  for  the  period  from  September  4, 
1946,  to  and  including  November  12,  1946,  and  is 
$4.36  per  ton  for  the  period  from  and  after  No- 
vember 13,  1946;  and  plaintiff  is  required  by  said 
judgment  hereafter  to  pay  defendant  $4.36  per  ton 
for  gypsum  sold  and  delivered  undei*  said  contract; 
and 

Whereas  plaintiff  has  paid  for  gypsum  sold  and 
delivered  under  said  contract  during  the  period 
from  and  including  February  1,  1947,  to  and  includ- 
ing March  31,  1948,  in  the  manner  provided  in  this 
court's  order  of  March  14,  1947,  as  amended  Sep- 
tember 19,  1947,  depositing  a  portion  of  each 
monthly  payment  in  court  in  accordance  with  said 
order;  and  defendant  has  moved  for  the  termina- 
tion of  said  order  and  the  disbursement  to  it  of 
the  sum  heretofore  paid  into  court  thereunder; 
and 

Whereas  plaintiff  desires  to  take  an  appeal  herein 
and  to  have  a  stay  pendmg  its  appeal,  and  this 
stipulation  is  intended  to  operate  as  a  stay  and 
supersedeas  upon  said  appeal  ui  lieu  of  continued 
deposits  in  court  and  retention  by  the  court  of  the 
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sums  on  deposit  and  in  lieu  of  plaintiff's  giving  a 
supersedeas  bond; 

Now,  Therefore,  it  is  hereby  stix)ulated  between 
the  parties  hereto  that: 

1.  The  sums  heretofore  paid  into  court  by  plain- 
tiff under  the  order  of  the  above-entitled  court 
dated  March  14,  1947,  as  amended  September  19, 
1947,  which  sums  now  total  $37,603.61  and  relate 
to  gypsum  sold  and  delivered  by  defendant  to  plain- 
tiff under  the  contract  of  January  29,  1937,  for  the 
period  from  and  including  February  1,  1947,  to 
and  including  March  31,  1948,  shall  be  immedi- 
ately paid  over  to  defendant  by  the  clerk.  [141] 

2.  As  to  all  pajTuents  for  gypsum  sold  and  deliv- 
ered by  defendant  to  plaintiff*  under  said  contract 
subsequent  to  March  31,  1948,  said  order  is  termi- 
nated, and  plaintiff  shall  pay  directly  to  defendant 
the  full  price  claimed  by  defendant  to  be  payable 
for  such  gypsum,  to  wit,  4.36  per  ton  less  deductions 
under  paragraph  (5)  of  said  contract. 

3.  Plaintiff  shall  pay  to  defendant  the  sum  of 
$68.12  deducted  by  it,  due  to  the  inclusion  of  frac- 
tions of  a  per  cent  of  deficiency  in  gypsmn  content 
in  calculating  deductions  mider  paragraph  (5)  of 
said  contract,  from  the  price  of  gypsum  sold  and 
delivered  under  said  contract  for  the  period  from 
November  1,  1946,  to  and  including  March  31,  1948. 
As  to  all  gypsum  sold  and  delivered  under  said  con- 
tract subsequent  to  March  31,  1948,  plaintiff  shall 
pay  therefor  without  any  such  deductions  on  accomit 
of  fractions,  but  plaintiff  shall  accompany  its  monthly 
payment  for  gypsum  with  a  statement  of  the  amomit 
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of  any  deduction  claimed  on  account  of  such  frac- 
tions. 

4.  The  payment  to  defendant  of  the  sums  now  on 
deposit  pursuant  to  paragraph  1  hereof,  and  pay- 
ments by  plaintiff  to  defendant  under  paragraphs  2 
and  3  thereof  shall  be  without  prejudice  to  any  of 
plaintiff's  rights  under  said  contract  or  to  any  of 
its  rights  in  the  above-entitled  cause,  including  its 
rights  on  appeal,  and  it  shall  not  be  deemed  that 
any  such  right  has  been  waived  by  plaintiff  by  rea- 
son of  such  payments. 

5.  If  it  is  ultimately  determined  by  final  judg- 
ment herein  (not  subject  to  further  review  or  the 
time  for  further  review  having  expired)  that  any 
lower  prices  were  or  are  payable  by  plaintiff  to  de- 
fendant than  $3.76  per  ton  for  gypsum  sold  and 
delivered  from  September  4,  1946,  to  and  including 
November  12,  1946,  or  $4.36  per  ton  for  gypsum  sold 
and  delivered  from  and  [142]  after  November  13, 
1946,  then  defendant  shall  refund  to  plaintiff  the 
amounts  plaintiff  shall  have  paid  to  defendant  in 
excess  of  the  price  or  prices  so  determined  to  be 
payable.  If  it  is  so  determined  that  plaintiff  is  en- 
titled to  include  fractions  of  a  per  cent  of  deficiency 
in  gypsum  content  in  calculating  deductions  under 
paragraph  (5)  of  said  contract,  the  said  $68.12 
loaid  by  plaintiff  shall  also  be  refunded  by  defend- 
ant to  plaintiff',  together  with  any  further  refund 
to  which  plaintiff  may  be  entitled  on  account  of 
fractional  percentage  deductions  not  taken  by  plain- 
tiff on  shipments  of  gypsum  subsequent  to  March 
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31,  1948.  In  this  regard,  plaintiff  recognizes  that 
defendant  contends  that  none  of  the  gypsum  so 
shipped  between  November  1,  1946,  to  and  includ- 
ing March  31,  1948,  was  below  95.51  per  cent  in 
gypsum  content,  and  the  parties  mutually  recognize 
that  a  dispute  may  arise  between  them  with  refer- 
ence to  the  proper  chemical  analysis  of  gypsum 
sold  and  delivered  under  said  contract  subsequent 
to  March  31,  1948.  Accordingly,  it  is  mutually  stip- 
ulated and  agreed  that  nothing  herein  contained 
shall  operate  as  a  waiver  of  such  contention  by 
defendant,  nor  to  the  prejudice  of  the  position  of 
either  party  in  connection  with  any  such  dispute 
as  may  arise. 

6.  If  at  any  time  before  such  final  determination 
of  this  cause  defendant  claims  any  further  in- 
crease in  the  price  of  gypsum  under  said  contract, 
the  amount  thereof  may  be  paid  to  defendant  imtil 
such  determination,  without  prejudice  to  or  waiver 
of  plaintiff's  right  to  contend  that  said  increased 
payments  or  any  part  thereof  are  contrary  to  the 
contract  and  to  sue  to  recover  the  same  or  other- 
wise have  their  validity  determined. 

7.  Plaintiff  shall  not  be  required  to  give  any 
bond  for  costs  on  appeal. 

8.  Nothing  in  this  stipulation  contained,  nor 
anything  [143]  done  pursuant  thereto,  shall  oper- 
ate to  the  prejudice  of  the  rights  of  either  party 
under  said  contract  or  in  the  above-entitled  cause, 
including  rights  on  appeal,  and  it  shall  not  be 
deemed  that  any  such   right  has  been  waived  by 
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either  party  because  of  anything  contained  in  this 
stipulation,  or  done  pursuant  thereto. 

Dated:    April  23d,  1948. 

/s/  PILLSBURY,  MADISON  S^ 

SUTRO, 
/s/  EUGENE  D.  BENNETT, 
/s/  MAURICE  D.  L.  FULLER, 
/s/  WALLACE  L.  KAAPCKE, 
Attorneys   for   Plaintiff. 
/s/  TADINI  BACKIALUPI, 
/s/  CLAUDE  N.  ROSENBERG, 
/s/  BACIGALUPI,  ELKUS  & 

SALINGER, 
Attorneys  for  Defendant. 

It  is  so  Ordered  this  26th  day  of  April,  1948. 
/s/  MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed]  :    Filed  Apr.  26,  1948.  [144] 


[Title  of  District  Court  and  Cause.] 
FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  above-entitled  cause  came  on  regulaily  for 
trial  before  the  above-entitled  Court  sitting  without 
a  jury,  and  evidence  both  oral  and  documentary 
having  been  introduced,  and  the  parties  having  stip- 
ulated to  certain  matters,  and  the  cause  having  been 
submitted  for  decision,  the  Court  finds  the  facts  and 
states  the  conclusions  of  law,  as  follows : 
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FINDINGS  OF  FACT 

1.  That  the  allegations  of  paragraphs  1,  2,  3  and 
4  of  Plaintiff's  complaint  herein  are  true.  [145] 

2.  That  defendant  commenced  the  production  of 
gypsum  at  Newark,  California,  in  November,  1937, 
and  ever  since,  (except  for  occasional  and  brief  tem- 
porary periods),  has  been  and  still  is  there  produc- 
ing gypsum  and  various  other  products.  That  the 
plant  in  which  said  gypsum  is  produced  was  con- 
structed between  January  29,  1937,  and  November, 
1937. 

The  Court  makes  no  finding  as  to  whether  or  not 
gypsmn,  as  produced  by  defendant  at  its  Newark, 
California,  plant,  is  a  by-product  for  the  purposes 
of  this  action,  for  the  reason  that  the  Court  finds 
as  a  fact  that  in  determining  the  cost  of  production 
of  a  by-product  which  requries  an  independent 
physical  plant,  and  independent  labor  to  be  per- 
formed upon  it,  in  order  to  convert  it  into  a  mar- 
ketable product,  as  does  the  gypsmn  produced  by 
defendant  at  its  Newark,  California,  plant,  good 
accounting  practice  requires  the  inclusion  of  "over- 
head expense"  and  "indirect  charges,"  as  said 
terms  are  hereinafter  used. 

3.  That  the  price  and  quantity  of  gypsum  sold 
and  to  be  sold  pursuant  to  said  contract  are  set 
forth  in  said  contract  with  sufficient  definiteness 
and  certainty  to  be  valid  and  enforceable.  It  is  mi- 
true  that  the  provisions  of  said  contract,  or  any  of 
them,  relating  to  the  price  and/or  quantity  of  gyp- 
sum sold  thereunder,  are  vague  and/or  uncertain 
and/or  indefinite. 
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4.  That  it  is  untrue  that  said  contract  is  lack- 
ing in  consideration  and/or  mutuality  and/or  is  not 
a  valid  contract. 

5.  That  it  is  untrue  that  any  of  the  gypsum  pur- 
chased by  plaintiff  from  defendant  pursuant  to  said 
contract  was  resold  by  plaintiff  for  chemical,  or 
pharmaceutical,  or  scientific  purposes. 

6.  That  it  is  untrue  that  i)laintiff  has  been  guilty 
of  any  breach  of  said  contract  which  entitles  de- 
fendant to  rescind  and/or  terminate  said  contract, 
or  that  plaintiff  has  been  [146]  guilty  of  any  con- 
duct by  which  plaintiff  became  estopped  to  raise  or 
by  which  plaintiff  waived  any  objection  to  defend- 
ant's interpretation  of  paragraph  (6)  of  said  con- 
tract and/or  to  any  determination  hy  defendant 
of  its  cost  of  production  of  gypsum  thereunder; 
that  it  is  untrue  that  plaintiff'  has  been  guilty  of 
any  conduct  amounting  to  or  resulting  in  laches. 

7.  That  a  controversy  has  existed  and  does  now 
exist  between  plaintiff  and  defendant  as  to  the  pro- 
visions of  the  aforementioned  contract  and  the 
rights  and  obligations  of  the  parties  thereunder  as 
follows : 

(a)  As  to  the  meaning  of  paragraph  (6)  of  said 
contract,  including  the  meaning  of  the  terms  "cost 
of  production,"  ''cost  of  manufacture,"  and  '4n  an 
amount  not  to  exceed  the  actual  advace  in  Califor- 
nia's (defendant's)  cost  of  manufacture"  as  said 
terms  are  used  therein. 

(b)  As  to  whether  or  not  defendant's  cost  of 
production  of  gypsum,  as  determined  by  defendant 
from  time  to  time  as  hereinafter  set  forth,  was  cor- 
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rect  and  made  in  accordance  with  the  provisions 
of  said  contract. 

(c)  As  to  the  meaning  of  paragraj^h  (5)  of  said 
contract,  and  specifically  whether  or  not,  in  the 
event  that  the  gypsmn  content  falls  below  95.51%, 
plaintifll:  is  entitled  to  deduct  from  the  conti-act 
price  of  said  gyi)snm  at  the  rate  of  10c  or  a  frac- 
tional i^art  thereof  for  each  per  cent  or  fractional 
per  cent  that  the  gypsmn  content  falls  below 
97.51%,  or  whether,  in  such  event,  plaintiif  is  enti- 
tled only  to  an  allowance  of  10c  per  ton  for  each 
full  per  cent,  to  the  exclusion  of  fractional  per 
cents,  that  the  gypsum  content  falls  below  97.51%. 

(d)  As  to  the  proper  method  to  be  employed 
to  determine  the  conformity  or  non-conformity  of 
gyi)sum  to  the  chemical  analysis  and  specifications 
referred  to  in  paragraph  (5)  of  said  contract.  [147] 

(e)  As  to  whether  or  not  plaintiff's  right  to  re- 
fuse to  purchase  and  accept  in  excess  of  2,000  tons 
of  gypsum  in  any  one  month  as  provided  in  para- 
graph (3)  of  said  contract  is  separate  and  distinct 
from  plaintiif 's  right  to  refuse  to  purchase  in  ex- 
cess of  20,000  tons  of  said  gypsum  in  any  one  cal- 
endar year  as  in  said  paragraph  (3)  provided. 

8.  That  it  is  untrue  that  defendant  has  erro- 
neously construed  the  term  ''cost  of  production"  as 
used  in  paragraph  (6)  of  said  contract  and/or 
continues  to  do  so,  and/or  that  defendant  has  er- 
roneously and/or  through  the  use  of  improper  ac- 
counting and/or  other  methods  determined  its  cost 
of  production  of  gypsmn.  In  this  regard,  the  Court 
finds  that  defendant's  cost  of  producing  gypsum  as 
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determined  by  defendant  from  time  to  time  and  the 
resultant  increases  in  price  established  by  defend- 
ant as  hereinafter  mentioned,  have  been  in  accord- 
ance with  the  terms  and  provisions  of  said  contract. 

9.  That  the  terms  "cost  of  production"  and 
"cost  of  manufacture"  as  used  in  paragraph  (6) 
of  said  contract  are,  and  were  mtended  by  the  con- 
tracting parties  at  the  time  of  the  execution  thereof 
to  be,  synonymous ;  that  such  terms  are  not  and  were 
not  intended  by  the  contracting  parties,  or  either 
of  them,  at  the  time  of  execution  of  said  contract, 
to  be  limited  or  restricted  to  "actual"  or  "direct" 
costs.  Said  terms  "cost  or  production"  and  "cost 
of  manufacture"  include,  and  were  intended  by  the 
contracting  parties  at  the  time  of  execution  of  said 
contract  to  include,  overhead  expense  and  indirect 
charges  which  cannot  be  directly  charged  to  or 
against  each  of  the  various  products  produced  by 
defendant  at  its  Newark,  California,  plant;  and 
which  must,  therefore,  be  allocated  to  or  appor- 
tioned among  such  products  on  some  reasonable 
basis;  that  in  determining  its  cost  of  production 
of  gypsum  from  time  to  time  defendant  has  fairly 
and  reasonably  allocated  overhead  expense  and  indi- 
rect [148]  charges  thereto. 

10.  That  in  August,  1941,  defendant  notified 
plainti:ff  that  effective  October  5,  1941,  the  price 
of  gypsum  to  be  sold  and  delivered  by  defendant 
to  ijlaintift*  pursuant  to  said  contract  would  be  in- 
creased under  paragraph  (6)  of  said  contract  to 
$2.98  per  ton  by  reason  of  the  fact  that  defendant's 
cost  of  production  of  gypsum  during  the  12-month 
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period  from  July  1,  1940,  to  June  30,  1941,  had  in- 
creased 18c  per  ton  over  defendant's  cost  of  pro- 
duction of  gypsum  during  the  12-month  period  from 
July  1,  1939,  to  June  30,  1940;  that  plaintiff  TDaid 
defendant  at  the  rate  of  $2.98  per  ton  for  all  gyp- 
sum delivered  to  plaintilf  by  defendant  j)ursuant 
to  said  contract  for  the  period  from  October  5, 
1941,  to  September  4,  1946;  that  defendant's  cost 
of  production  of  gypsum,  as  determined  by  defend- 
ant, was  $1.66  per  ton  during  the  12-month  period 
from  July  1,  1939,  to  June  30,  1940,  and  was  $1.84 
per  ton  during  the  12-month  period  from  July  1, 
1940,  to  June  30,  1941,  and  that  the  said  respective 
costs  of  production,  and  the  resultant  price  of  $2.98 
per  ton  hereinbefore  mentioned,  were  determined 
and  established  by  defendant  in  accordance  with 
the  terms  and  provisions  of  said  contract. 

11.  That  on  or  about  January  14,  1944,  defend- 
ant notified  plaintiff  that  effective  March  15,  1944, 
the  price  of  gypsum  to  be  sold  and  delivered  by 
defendant  to  plaintiff'  pursuant  to  said  contract 
would  be  increased  under  paragraph  (6)  of  said 
contract  to  $3.76  per  ton  by  reason  of  the  fact  that 
defendant's  cost  of  production  of  gypsum  during 
the  12-month  period  from  January  1,  1943,  to  De- 
cember 31,  1943,  had  increased  78c  per  ton  over 
defendant's  cost  of  production  of  gypsum  durmg 
the  12-month  period  from  January  1,  1942,  to  De- 
cember 31,  1942. 

That  defendant's  cost  of  production  of  gypsum, 
as  determined  by  defendant,  was  $1.93  per  ton  dur- 
ing the   12-month    [149]    period  from  January   1, 
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1942,  to  December  31,  1942,  and  was  $2.71  per 
ton  during  the  12-month  period  from  January  1, 

1943,  to  December  31,  1943,  and  that  said  respective 
costs  of  production,  and  the  resultant  price  of 
$3.76  per  ton  hereinbefore  mentioned,  were  deter- 
mined and  established  by  defendant  in  accordance 
with  the  terms  and  provisions  of  said  contract ;  that 
by  reason  of  restrictions  imposed  by  regulation  of 
the  Ofi&ce  of  Price  Administration,  defendant  was 
prohibited  from  charging  or  receiving  the  price  of 
$3.76  per  ton,  or  any  price  in  excess  of  $2.98  per 
ton,  from  March  15,  1944,  to  September  4,  1946; 
that  plaintiff  protested  said  price  of  $3.76  per  ton 
claimed  by  defendant,  on  the  ground  that  said  in- 
crease of  78c  per  ton  exceeded  the  actual  increase 
in  defendant's  cost  of  production,  and  under  such 
protest  paid  defendant  at  the  rate  of  $3.76  per  ton 
for  5,091.01  tons  of  gypsmn  delivered  by  defend- 
ant to  plaintiff  pursuant  to  said  contract  subse- 
quent to  September  4,  1946,  and  up  to  and  includ- 
ing November  12,  1946;  that  it  is  untrue  that  said 
payments  or  any  of  them  so  made  were  in  excess  of 
the  price  properly  chargeable  by  defendant  under 
said  contract,  by  not  less  than  49c  or  any  other 
amount  per  ton,  or  at  all,  and/or  in  a  total  sum  of 
not  less  than  $2,494.59,  or  any  other  sum,  or  at 
all;  that  plaintiff  has  at  all  times  been  willing  to 
pay  29c  of  the  said  increase  of  78c  per  ton  claimed 
by  defendant. 

12.  That  on  or  about  September  13,  1946,  de- 
fendant notified  plaintiff  that,  effective  November 
13,  1946,  the  price  of  gypsum  to  be  sold  and  deliv- 
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ered  by  defendant  to  plaintiff  pursuant  to  said  con- 
tract would  be  increased  under  paragraph  (6)  of 
said  contract  to  $4.48  jjer  ton  by  reason  of  the  fact 
that  defendant's  cost  of  i^roduction  of  gypsuin  dur- 
ing the  12-month  period  from  July  1,  1945,  to  Jiuie 
30,  1946,  had  increased  72c  per  ton  over  defend- 
ant's cost  of  production  of  gypsum  during  the  [150] 
preceding  12-month  period  from  July  1,  1944,  to 
June  30,  1945 ;  that  plaintiff  protested  said  increase 
to  $4.48  per  ton  claimed  by  defendant,  on  the  ground 
that  said  increase  of  72c  per  ton  exceeded  the  actual 
increase  in  defendant's  cost  of  production,  and 
under  such  protest  plaintiff'  paid  to  defendant  at 
the  rate  of  $4.48  per  ton  for  7,199.31  tons  of 
gypsum  delivered  by  defendant  to  plaintiff'  pur- 
suant to  said  contract  for  the  period  from  and 
including  November  13,  1946,  to  and  including 
January  31,  1947 ;  that  subsequent  to  the  commence- 
ment of  this  action,  defendant  notified  plaintiff' 
that  defendant  had  been  in  error  m  stating  and 
determining  that  its  cost  of  production  of  gypsum 
during  the  12-month  period  from  July  1,  1945,  to 
June  30,  1946,  had  increased  72c  per  ton,  and  that 
in  fact  defendant's  cost  of  production  of  gypsmn 
during  said  period  had  increased  only  60c  per  ton, 
and  there  was  thereupon  refunded  and  j)aid  back 
to  plaintiff'  12c  per  ton  for  all  gypsima  theretofore 
paid  for  by  plaintiff  at  the  rate  of  of  $4.48  per  ton, 
and  defendant  thereupon  reduced  the  price  of  $4.48 
per  ton,  hereinabove  referred  to,  to  $4.36  per  ton, 
eff'ective  as  of  November  13,  1946;  that  defendant's 
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cost  of  i^rocluction  of  gypsum  as  determined  by  de- 
fendant was  $2.52  per  ton  during  the  12-month  pe- 
riod from  July  1,  1944,  to  June  30,  1945,  and  was 
$3.12  per  ton  during  the  12-month  period  from 
July  1,  1945,  to  June  30,  194(),  and  that  the  said  re- 
spective costs  of  production,  and  the  resultant  price 
of  $4.36  per  ton  hereinabove  mentioned,  were  de- 
termined and  established  by  defendant  in  accord- 
ance with  the  terms  and  provisions  of  said  contract; 
that  it  is  not  true  that  the  payments,  or  any  of 
them,  so  made  by  plaintiif  to  defendant  at  the  rate 
of  $4.36  per  ton  were  in  excess  of  the  price  jjrop- 
erly  chargeable  by  defendant  under  said  contract 
by  not  less  than  96c  or  any  other  amount  per  ton, 
or  at  all,  and/or  in  the  total  sum  of  not  less  than 
$6,911.34,  or  any  other  sum,  or  at  all;  that  plamtilt* 
has  at  all  times  been  willing  to  pay  25c  of  said 
increase  of  60c  [151]  per  ton  claimed  by  defendant. 

For  the  period  from  February  1,  1947,  to  the  date 
hereof,  plaintiff  has  paid  defendant  at  the  rate  of 
$3.52  per  ton  for  all  gypsum  delivered  under  said 
contract  and  has  deposited  and  paid  the  further 
sum  of  $.84  per  ton  into  court,  pursuant  to  the 
order  of  the  above-entitled  court  for  such  deposit, 
dated  March  14,  1947,  as  amended  September  19, 
1947. 

13.  That  it  is  untrue  that  in  violation  of  said 
contract  or  otherwise  or  at  all,  defendant  has  re- 
fused plaintiff  access  to  defendant's  books  of  ac- 
count and/or  records  showing  defendant's  cost  of 
producing  gypsum,  except  that  defendant  has  de- 
nied plaintiff  access  to  certain  portions  of  and  en- 
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tries  ill  defendant's  books  of  account  and  records 
wliicli  contain  detailed  information  of  a  confidential 
and  secretive  nature,  and  as  to  those  portions  and 
entries  defendant  offered  to  plaintiff  to  permit  a 
reputable,  disinterested,  independent  Certified  Pub- 
lic Accountant  to  inspect  said  entries  and  records 
to  ascertain  the  ultimate  facts  therein  set  forth, 
divorced  from  the  details  of  a  confidential  and  se- 
cretive nature  relatmg  to  the  production  of  prod- 
ucts other  than  gypsum,  and  to  permit  such  Ac- 
countant to  convey  to  plaintiff  any  and  all  ultimate 
information  therein  contained  pertaining  to  defend- 
ant's cost  of  producing  gypsum;  that  plaintiff  has 
failed  to  avail  itself  or  to  take  advantage  of  such 
proposal. 

14.  That  from  time  to  time  plaintiff  has  made 
deductions  from  the  price  of  gypsum  sold  to  plain- 
tiff' under  said  contract  on  the  ground  that  such 
deductions  were  justified  under  the  provisions  of 
paragraph  (5)  of  said  contract,  and  defendant  has 
asserted  that  of  the  deductions  so  taken  by  plaintiff* 
$2,165.10  were  erroneous,  unauthorized  and  con- 
trary to  the  provisions  of  said  paragraph  (5) ;  that 
by  stipulation  of  the  parties  [152]  filed  herein  on 
February  17,  1948,  these  conflicting  claims  and  con- 
tentions were  compromised  and  defendant  did  dis- 
miss its  First  Counterclaim  in  the  above-entitled 
cause.  For  that  reason  the  Court  makes  no  find- 
ing as  to  the  propriety  or  impropriety  of  the  de- 
ductions so  taken  by  plaintiff. 

15.  That  the  allegations  of  paragraph  2  of 
plaintiff' 's  third  cause  of  action  are  true;  that  plain- 


Westvaco  Chlorine  Products  Corp.  57 

tiff's  rights  of  refusal  under  paragraph  (3)  of 
said  contract  are  separate  and  distinct,  so  that  if 
plaintiff  does  not  elect  to  refuse  to  purchase  and 
accept  in  excess  of  20,000  tons  in  any  one  calendar 
year,  i)laintift:  may  nevertheless  refuse  to  jjurchase 
and  accept  in  excess  of  2,000  tons  in  any  one  month 
during  such  year;  that  in  the  latter  event  subject 
to  defendant's  right  to  sell  the  amount  so  refused 
for  any  purpose  whatsoever,  as  in  the  third  para- 
graph of  said  paragraph  (3)  provided,  plaintiff  re- 
mains obligated  to  purchase  and  accept  from  de- 
fendant the  total  amomit  of  gypsum  produced  by 
defendant  during  such  year,  exclusive  of  quantities 
retained  by  defendant  for  chemical,  ijharmaceutical 
or  scientific  purposes  as  in  paragraph  (1)  of  said 
agreement  provided,  it  being  incumbent  upon  plain- 
tiff*, in  such  event,  to  designate  during  such  year 
the  month  or  months  during  such  year  when  plaintiff' 
will  jjurchase  and  accept  the  gypsum  so  refused,  if 
not  sold  by  defendant. 

16.  That  the  gypsum  which  is  the  subject  of 
said  contract  is  fungible  in  nature;  that  at  ail 
times  since  said  contract  has  been  in  ett"ect  the 
gypsum  purchased  by  plaintiff  has  been  delivered 
by  defendant  in  bulk  and  has  been  stored  in  bulk 
by  plaintiff'  from  time  to  time  in  varying  quanti- 
ties up  to  500  tons;  that  said  contract  provides  for 
the  sale  of  said  gypsum  from  defendant  to  plain- 
tiff f.o.b.  Newark,  California;  that  for  the  pur- 
pose of  determining  the  conformity  or  non-con- 
formity of  gypsum  so  delivered  to  the  specifica- 
tions provided  in  paragraph  [153]  (5)  of  said  con- 
tract, such  gypsum  should,  in  accordance  with  the 
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provisions  of  said  contract,  be  analyzed  from  sam- 
ples taken  at  the  point  of  delivery  and  as  of  the 
condition  of  such  gypsum  at  such  point;  that  for 
the  purpose  of  such  analysis  a  composite  sample  of 
each  shipment  of  gypsum  made  l^y  defendant  to 
plaintiff  affords  a  fair  and  proj^er  criterion  of  the 
gypsum  delivered  by  defendant  pursuant  to  said 
contract,  and  such  method  of  sampling  and  analysis 
is  in  accordance  with  the  terms  and  provisions  of 
said  contract ;  that  the  aggregate  quantity  of  gyp- 
sum shipped  by  defendant  from  its  Newark,  Cali- 
fornia, plant,  to  plaintiff  in  the  course  of  a  24-hour 
day  shall  constitute  a  "shipment"  of  such  term  is 
used  hereinabove  in  this  paragraph. 

17.  That  the  language  of  paragraph  (5)  of  said 
contract  means,  and  was  intended  by  the  contract- 
ing parties  at  the  time  of  execution  to  mean,  that 
in  the  event  that  the  gypsum  content  falls  below 
95.51%  plaintiff'  is  entitled  to  deduct  from  the 
contract  price  of  such  gypsum  the  amount  of  10c 
per  ton  for  each  full  per  cent,  to  the  exclusion  of 
fractional  per  cents,  that  the  gypsum  content  falls 
below  97.51%,  and  i^laintiff'  is  not  entitled  to  frac- 
tional deductions  for  practional  percentages. 

18.  That  each  of  the  counts  alleged  in  plaintiff* 's 
complaint  states  a  cause  of  action  upon  which  de- 
claratory relief  may  be  granted. 

19.  That  the  cause  of  action  alleged  in  the  First 
Count  of  plaintiff' 's  complaint  herein  is  not  barred 
by  the  provisions  of  Section  343  or  Section  337, 
subdivision  (1)  of  the  Code  of  Civil  Procedure  of 
the  State  of  California. 
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20.  That  upon  motion  of  plaintiff  duly  made 
pursuant  to  Rule  67  of  the  Federal  Rules  of  Pro- 
cedure the  Court,  by  order  dated  March  14,  1947, 
ordered  that  until  further  order  of  the  Court  plain- 
tilf  deposit  with  the  Court  the  sum  of  96c  per  ton 
[154]  for  all  gypsum  sold  and  delivered  after  Jan- 
uary 31,  1947,  by  defendant  to  plaintiff  under  the 
said  contract,  such  amount  of  96c  per  ton  being 
the  difference  between  the  $4.48  per  ton  price  of 
gypsum  then  claimed  by  defendant  under  said  con- 
tract and  the  price  of  $3.52  per  ton  which  plain- 
tiff was  and  is  willing  to  pay  to  defendant  under 
the  terms  and  provisions  of  said  contract  for  the 
period  commencing  November  13,  1946;  that  by 
order  of  the  above-entitled  Court  dated  Sejotember 
19,  1947,  there  was  refunded  to  plaintilf  out  of 
the  sums  theretofore  deposited  by  plaintilf  in  court, 
pursuant  to  said  order  of  March  14,  1947,  an 
amount  equal  to  12c  per  ton  on  all  gyijsum  delivered 
by  defendant  to  plaintilf  pursuant  to  said  contract 
from  February  1,  1947,  to  September  1,  1947,  and 
paid  for  by  plaintiff,  through  deposits  in  Court  as 
aforesaid  and  payments  directly  to  defendant,  at 
the  rate  of  $4.48  per  ton,  and  said  order  of  Septem- 
ber 19,  1947,  further  provided  that  the  amount  to 
be  deposited  in  Court  by  plaintiff  for  all  gypsum 
sold  and  delivered  by  defendant  to  plaintiff  pursu- 
ant to  said  contract  from  and  after  September  1, 
1947,  was  reduced  from  96c  per  ton,  as  provided 
in  said  order  of  March  14,  1947,  to  84c  i)er  ton. 
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CONCLUSIONS  OF  LAW 

1.  That  the  said  contract  dated  January  29, 1937, 
between  plaintif:  and  defendant  is  a  valid  and  sub- 
sisting contract. 

2.  That  the  terms  "cost  of  production"  and 
"cost  of  manufacture"  as  used  in  paragraph  (6) 
of  said  contract  are  synonymous  and  are  not  lim- 
ited to  "actual"  or  "direct"  costs;  that  said  terms 
"cost  of  jjroduction"  and  "cost  of  manufacture" 
include  overhead  expense  and  indirect  chai'ges 
which  cannot  be  [155]  directly  charged  to  or  against 
each  of  the  various  products  produced  by  defend- 
ant at  its  Newark,  California,  plant,  and  which 
must,  therefore,  be  allocated  to  or  apportioned 
among  such  products  on  some  reasonable  basis. 

3.  That  defendant's  cost  of  production  of  gyp- 
sum as  determined  by  defendant  from  time  to  time 
and  the  resultant  increases  in  jjrice  established  by 
defendant  from  time  to  time  have  been  in  accord- 
ance with  the  terms  and  provisions  of  said  contract. 

1.  That  plaintilf 's  rights  of  refusal  mider  para- 
graph (3)  of  said  contract  are  separate  and  distinct, 
so  that  if  plaintiff  does  not  elect  to  refuse  to  pur- 
chase and  accept  in  excess  of  20,000  tons  in  any  one 
calendar  year,  plaintiff  may  nevertheless  refuse  to 
jjurchase  and  accept  in  excess  of  2,000  tons  in  any 
one  month  during  such  year ;  that  in  the  latter  event, 
subject  to  defendant's  right  to  sell  the  amount  so 
refused  for  any  purpose  whatsoever,  as  in  the  third 
paragraph  of  said  paragraph  (3)  provided,  plain- 
tiif  remains  obligated  to  purchase  and  accept  from 
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defendant  the  total  amount  of  gypsum  produced  by 
defendant  during  such  year,  exclusive  of  quanti- 
ties retained  by  defendant  for  chemical,  pharmaceu- 
tical or  scientific  purposes  as  in  paragraph  (1)  of 
said  agreement  provided,  it  being  incumJDent  upon 
plaintiff,  in  such  event,  to  designate  during  such 
year  the  month  or  months  during  such  year  when 
plaintiff  will  purchase  and  accept  the  gypsum  so 
refused,  if  not  sold  by  defendant. 

5.  That  for  the  purpose  of  determining  the  con- 
formity or  non-conformity  to  the  requirements  of 
paragraph  (5)  of  said  contract  of  gypsum  sold  and 
delivered  by  defendant  to  plaintiff'  pursuant  to 
said  contract  such  gypsum  should,  in  accordance 
with  the  provisions  of  said  contract,  be  analyzed 
from  samples  taken  at  the  plant  of  defendant  at 
Newark,  California,  and  as  of  the  condition  of  such 
gypsum  at  that  point,  [156]  and  for  the  purpose 
of  such  analysis  a  composite  sample  of  each  ship- 
ment of  gypsum  made  by  defendant  to  plaintiff 
affords  a  fair  and  proper  criterion  of  the  gypsum 
delivered  by  defendant  pursuant  to  said  contract, 
and  such  method  of  sampling  and  analysis  is  in  ac- 
cordance with  the  terms  and  provisions  of  said  con- 
tract; that  the  aggregate  quantity  of  gyijsmn 
shipped  by  defendant  from  its  Newark,  California, 
plant  to  plaintiff'  in  the  course  of  a  24-hour  day 
shall  constitute  a  "shipment"  as  such  term  is  used 
hereinabove  in  this  paragraph. 

6.  That  the  provisions  of  paragraph  (5)  of  said 
contract  mean  that  in  the  event  that  the  gypsum 
content  of  gypsum  sold  and  delivered  by  defendant 
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to  plaintiff,  pursuant  to  said  contract,  and  deter- 
mined as  in  the  preceding  paragraph  hereof  pro- 
vided, falls  below  95.51%,  plaintiff  is  entitled  to  de- 
duct from  the  contract  price  of  such  gypsum  the 
amount  of  10c  per  ton  for  each  full  per  cent,  to 
the  exclusion  of  fractional  per  cents  that  the  gyp- 
sum content  falls  below  97.51%,  and  plaintiff  is  not 
entitled  to  fractional  deductions  for  fractional  per- 
centages. 

7.  That  defendant's  First  Counterclaim,  Second 
Counterclaim  and  Third  Comiterclaim  be  dismissed. 

8.  That  plaintiff'  is  not  entitled  to  judgment 
against  defendant  for  the  sum  of  $9,405.93,  or  any 
other  sum. 

9.  That  the  respective  parties  shall  pay  their 
own  costs. 

It  Is  So  Ordered  and  judgment  shall  be  entered 
accordingly. 

Dated  this  26th  day  of  April,  1948. 

/s/  MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed]:    Filed  Apr.  26,  1948.  [157] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia 

No.  26,934-R 

PACIFIC  PORTLAND  CEMENT  COMPANY,  a 
California  Corporation, 

Plaintiff, 
vs. 
WESTVACO  CHLORINE  PRODUCTS  CORPO- 
RATION, a  Corporation, 

Defendant. 

JUDGMENT 

The  above-entitled  cause  came  on  regularly  for 
trial  before  the  Court  sitting  without  a  jury,  and 
evidence  both  oral  and  docmneutary  having  been  in- 
troduced, and  the  parties  having  stipulated  to  cer- 
tain matters,  and  the  case  having  been  briefed 
and  orally  argued,  and  the  cause  submitted  to  the 
Court  for  decision,  and  the  Court  having  hereto- 
fore made  and  caused  to  be  filed  heerin  its  Find- 
ings of  Fact  and  Conclusions  of  Law,  and  being 
fully  advised,  [158] 

It  Is  Ordered,  Adjudged  and  Decreed  as  Follows : 

1.  That  that  certain  contract  dated  January  29, 
1937,  between  plaintiff  and  defendant,  a  copy  of 
which  is  attached  to  plaintiff' 's  complaint  herein  as 
Exhibit  "A"  thereof,  is  a  valid  and  subsisting  con- 
tract. 

2.  That  the  term  "cost  of  production"  and  "cost 
of  manufacture"  as  used  in  paragraph  (6)  of  said 
contract  are  synonymous  and  are  not  limited  to 


64  Pacific  Portland  Cement  Co.  vs. 

"actual"  or  "direct"  costs;  that  said  terms  "cost 
of  production"  and  "cost  of  manufacture"  in- 
clude overhead  expense  and  indirect  charges  which 
caimot  be  directly  charged  to  or  against  each  of 
the  various  products  produced  by  defendant  at  its 
Newark,  California,  plant,  and  which  must,  there- 
fore, be  allocated  to  or  apportioned  among  such 
products  on  some  reasonable  basis. 

3.  That  defendant's  cost  of  production  of  gyp- 
sum as  determined  by  defendant  from  time  to  time 
and  the  resultant  increases  in  price  established  by 
defendant  from  time  to  time  have  been  in  accord- 
ance with  the  terms  and  provisions  of  said  contract, 
and  such  costs  so  determined  by  defendant  and  the 
resultant  prices  to  which  defendant  became  entitled 
were  as  follows: 

Cost  of 
Period  Production 

From  July     1,  1939,  to  June  30,  1940 $1.66  per  ton 

From  July     1,  1940,  to  June  30,  1941 1.34  per  ton 

From  Jan.     1,  1942,  to  Dec.  31,  1942 1.93  per  ton 

From  Jan.     1,  1943,  to  Dec.  31,  1943 2.71  per  ton 

From  July     1,  1944,  to  June  30,  1945 2.52  per  ton 

From  July     1,  1945,  to  June  30,  1946 3.12  per  ton 

Period  Price 

From  Oct.     5,  1941,  to  Sept.     4,  1946 $2.98  per  ton 

From  Sept.    4,  1946,  to  Nov.  13,  1946 3.76  per  ton 

From  Nov.  13,  1946 4.36  per  ton 

4.  That  plaintiff's  rights  of  refusal  under  para- 
graph (3)  of  said  contract  are  separate  and  dis- 
tinct, so  that  if  plaintiff  does  not  elect  to  refuse 
to  purchase  and  accept  in  [159]  excess  of  20,000 
tons  in  any  one  calendar  year,  plaintiff  may  never- 
theless refuse  to  purchase  and  accept  in  excess  of 
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2,000  tons  in  any  one  month  during  such  year;  that 
in  the  latter  event,  subject  to  defendant's  right  to 
sell  the  amount  so  refused  for  any  purpose  whatso- 
ever, as  in  the  third  paragraph  of  said  paragraph 
(3)  provided,  plaintiff  remains  obligated  to  pur- 
chase and  accept  from  defendant  the  total  amount 
of  gypsum  produced  by  defendant  during  such 
year,  exclusive  of  quantities  retained  by  defendant 
for  chemical,  pharmaceutical  or  scientific  purposes 
as  in  paragraph  (1)  of  said  agreement  provided, 
it  being  incumbent  upon  plaintiff,  in  such  event,  to 
designate  during  such  year  the  month  or  months 
during  such  year  when  plaintiff  will  purchase  and 
accept  the  gypsum  so  refused,  if  not  sold  by  de- 
fendant. 

5.  That  for  the  purpose  of  determining  the  con- 
formity or  non-conformity  to  the  requirements  of 
paragraph  (5)  of  said  contract  of  gypsum  sold  and 
delivered  by  defendant  to  plaintiff  pursuant  to  said 
contract  such  gypsum  should,  in  accordance  with 
the  provisions  of  said  contract,  be  analyzed  from 
samples  taken  at  the  plant  of  defendant  at  New- 
ark, California,  and  as  of  the  condition  of  such 
gypsum  at  that  point,  and  for  the  purpose  of  such 
analysis  a  composite  sample  of  each  shijjment  of 
gypsum  made  by  defendant  to  plaintiff'  affords  a 
fair  and  proper  criterion  of  the  gypsum  delivered 
by  defendant  pursuant  to  said  contract,  and  such 
method  of  sampling  and  analysis  is  in  accordance 
with  the  terms  and  provisions  of  said  contract; 
that  the  aggregate  quantity  of  gypsum  shipped  by 
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defendant  from  its  Newark,  California,  plant,  to 
plaintiff  in  the  course  of  a  24-hour  day  shall  con- 
stitute a  '^ shipment"  as  such  term  is  used  herein- 
above in  this  paragraph. 

6.  That  the  provisions  of  paragraph  (5)  of  said 
contract  mean  that  in  the  event  that  the  gypsum 
content  of  gypsum  [160]  sold  and  delivered  by  de- 
fendant to  plaintiff,  i)ursuant  to  said  contract,  and 
determined  as  in  the  preceding  paragraph  hereof 
I)rovided,  falls  below  95.51%,  plaintiff  is  entitled  to 
deduct  from  the  contract  price  of  such  gypsum  the 
amount  of  10c  per  ton  for  each  full  per  cent,  to  the 
exclusion  of  fractional  per  cents,  that  the  gypsum 
content  falls  below  97.51%,  and  plaintiff  is  not  enti- 
tled to  fractional  deductions  for  fractional  percent- 
ages. 

7.  That  defendant's  First  Counterclaim,  Second 
Counterclaim  and  Third  Counterclaim  be  dismissed. 

8.  That  plaintiff  is  not  entitled  to  judgment 
against  defendant  for  the  sum  of  f9,405.93,  or  any 
other  sum. 

9.  That  the  respective  parties  shall  pay  their 
own  costs. 

Done  in  open  court  this  26th  day  of  April,  1948. 

/s/  MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed]:    Filed  Apr.  26,  1948.  [161] 
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[Title  of  District  Court  and  Cause.] 

Action  for  declaration  of  rights  under  a  certain 
contract.    Judgment  as  heretofore  entered. 

Pillsbury,  Madison  &  Sutro,  Eugene  D.  Bennett, 
Maurice  D.  L.  Fuller  ,and  Wallace  L.  Kaapcke,  all 
of  San  Francisco,  California,  attorneys  for  plain- 
tiff. Tadini  Bacigalupi,  Claude  N.  Rosenberg,  Baci- 
galupi,  Elkus  &  Salinger,  all  of  San  Francisco,  Cali- 
fornia, attorneys  for  defendant. 

MEMORANDUM  OF  OPINION 

Roche,  D.  J. :  In  this  action  for  declaratory  relief 
the  court  is  asked  to  construe  a  certain  contract  for 
the  sale  of  [162]  gypsum,  with  particular  reference 
to  Paragraphs  (3),  (5)  and  (6)  thereof.  Since  para- 
graph (6)*,  which  contains  the  so-called  '^  escalator 
price  provision,"  presents  the  major  disagreement 


*(6)  In  the  event  that  California's  cost  of  pro- 
duction of  gypsum  for  any  twelve  (12)  months'  pe- 
riod during  the  term  hereof  shall  increase  five  per 
cent  (5%)  above  its  average  cost  of  production  of 
gypsum  for  the  preceding  twelve  (12)  months'  pe- 
riod, then  and  in  that  event  California  shall  have 
the  right,  upon  giving  sixty  (60)  days'  written  no- 
tice to  Pacific,  to  increase  the  price  payable  here- 
under for  gypsum  thereafter  delivered  hereunder 
in  an  amount  not  to  exceed  the  actual  advance  in 
California's  cost  of  manufacture;  provided  that  in 
no  event  may  more  than  one  such  increase  be  made 
in  any  one  calendar  year. 

California  shall  keep  books  of  account  and  records 
showing  its  production  cost  of  gypsum,  and  such 
books  of  account  and  records  relating  to  the  pro- 
duction cost  of  gypsum  shall  be  open  to  inspection 
to  Pacific  at  all  reasonable  times  in  order  to  enal)le 
Pacific  to  confirm  the  correctness  of  any  advance  in 
price  permissible  under  this  paragraph. 
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the  court  will  devote  the  greater  part  of  this  discus- 
sion to  that  section  of  the  contract. 

The  basic  controversy  between  the  parties  is  in 
the  construction  of  the  term  "cost  of  production'^ 
as  used  in  Paragraph  (6).  Plaintiff  contends  that 
it  includes  only  the  direct  costs  attributable  to  the 
production  of  gypsum  and  that  price  increases  based 
on  indirect  as  well  as  direct  costs  are  not  author- 
ized by  the  contract.  In  this  connection  the  com- 
plaint alleges,  on  information  and  belief,  that  certain 
payments,  made  under  protest,  w^ere  in  excess  of 
the  price  properly  chargeable  by  the  defendant 
under  the  contract. 

Defendant  makes  two  contentions:  First,  that  the 
term  "cost  of  production"  is  so  indefinite  as  to  ren- 
der the  contract  void  and  second,  in  the  event  the 
court  holds  the  contract  valid,  that  the  term  should 
be  construed  to  include  not  only  direct  costs  l^ut 
an  allocation  of  indirect  costs  and  general  plant 
overhead. 

The  first  question  for  decision  is  the  validity  of  the 
contract  and  to  determine  this  the  court  will  look  not 
only  to  the  face  of  the  contract  but  also  to  all  attend- 
ing circumstances,  as  disclosed  by  the  evidence.  [163] 

The  original  contracting  parties  were  plaintiff 
and  California  Chemical  Company,  defendant's  as- 
signor. The  record  discloses  that  in  1936  Califor- 
nia Chemical  was  contemplating  building  a  sea 
water  magnesia  plant  at  Newark,  California,  lo- 
cated on  San  Francisco  Bay,  and  expected  to  ex- 
tract gypsum  and  bromine  as  well  as  magesia.  Be- 
cause of  the  proximity  of  plaintiff's  cement  plant, 
California's  then  president,  Stanley  H.  Barrows, 
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approached  James  H.  Colton,  j^laintiff's  vice-presi- 
dent, and  suggested  that  plaintiff  might  be  inter- 
ested in  buying  this  contemplated  output  of  gyp- 
sum. Colton  was  receptive  and  on  June  5,  1936, 
Barrows  wrote  to  Colton,  outlining  briefly  a  pro- 
posed basis  for  such  an  agreement.  As  thus  out- 
lined the  agreement  would  have  covered  other 
products  besides  gypsum  and  would  have  contained 
certain  price  protection  clauses  to  guard  against 
increases  in  labor,  fuel  and  supplies,  as  well  as  a 
cancellation  privilege  on  the  part  of  California. 
Further  informal  negotiations  followed  the  receipt 
of  this  letter  and  on  September  18,  1936,  Barrows 
sent  Colton  a  draft  of  the  proposed  contract.  This, 
too,  covered  several  products  and  the  price  protec- 
tion clause  was  again  based  on  increase  in  direct 
costs  and  a  right  of  cancellation  was  given  to 
California.  Colton  refused  the  cancellation  clause 
and  insisted  plaintiff  alone  be  given  such  right. 
Barrows  testified  that  this  stand  of  plaintiff  made 
it  necessary  for  him  to  protect  his  company  on  the 
price  and  that  he  was  no  longer  willing  to  limit 
cost  to  the  items  that  had  previously  been  enum- 
erated. Further  negotiation  followed.  Rather  than 
attempting  to  enumerate  all  the  items  that  might  go 
to  make  up  cost,  the  parties  finally  agreed  on  the 
term  "cost  of  production"  and  that  the  cost  rec- 
ords should  be  kept  in  accordance  with  i^roper  and 
accepted  accounting  practice. 

The  formal  contract,  covering  gypsum  only,  was 
signed  on  January  29,  1937,  and  was  to  run  mitil 
January  31,  1962,  subject,  however,  to  cancellation 
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by  plaintiff  at  any  time  during  the  first  two  years, 
upon  giving  of  written  notice,  and  any  time  after 
the  first  two  years  upon  giving  of  one  year's  writ- 
ten notice.  [164]  Defendant  Westvaco  acquired 
California's  rights  almost  immediately. 

The  record  does  not  show  what,  if  any,  cost  fig- 
ures were  utilized  in  fixing  the  j^asic  contract  price 
of  $2.80  per  ton.  Only  a  pilot  plant  was  in  opera- 
tion at  that  time,  defendant's  commercial  plant 
having  been  constructed  later.  Sale  of  the  gypsum 
continued  at  the  contract  price  until  August  4,  1941, 
when  defendant  notified  plaintiff  that  there  had 
been  an  18-cent-per-ton  increase  in  cost  of  manufac- 
ture and  that,  in  accordance  with  the  provisions  of 
Paragraph  (6),  the  i^rice  would  be  increased  to 
$2.98  a  ton.  The  record  shows  that  early  in  Octo- 
ber Colton  and  plaintiff's  then  accountant,  one  Can- 
vin,  visited  defendant's  plant  for  a  conference  to 
determine  whether  the  |2.98  price  was  justified. 
While  Colton  was  being  shown  over  the  plant,  Can- 
vin  and  defendant's  accountant  went  over  the  fig- 
ures. The  following  day  defendant's  chief  accomit- 
ant  wrote  plaintiff  as  follows: 

"In  accordance  with  request  of  yourself  and 
J.  H.  Colton,  while  in  conference  with  Mr. 
Wallace  yesterday,  we  have  analyzed  gypsum 
production  costs  for  the  years  ending  June, 
1940,  and  June,  1941.  We  are  attaching  hereto 
a  recapitulation  of  labor,  material  and  power 
costs  which  accounts  for  15c  per  ton  of  the  18c 
per  ton  increase  of  which  you  have  been  pre- 
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viously  notified,  and  which  increase  is  effective 
October  5,  1941. 

^'If  you  desire  furthei*  information  in  re  the 
attached  statement,  or  in  connection  with  our 
basis  of  determining  increase  in  cost,  please 
call  on  the  writer/'    (Emphasis  the  court's). 

Plaintiff  paid  the  new  price  without  protest  and 
requested  no  further  information. 

There  was  no  further  price  I'aise  until  January, 
1944,  when  defendant  notified  plaintiff  that  there 
hsd  been  an  actual  increase  in  cost  of  manufacture 
of  78  cents  and  that  the  price  per  ton  was  accord- 
ingly being  raised  to  $3.76.  Plaintiff  replied  with  a 
request  for  a  description  of  the  accounting  basis  for 
each  classification  of  cost  and  asked  whether  it  had 
been  consistently  followed  since  the  inception  of 
the  contract.  Defendant  stated  that  it  had,  and 
provided  information  showing  an  allocation  of  gen- 
eral plant  overhead  and  indirect  costs  in  addition 
to  the  direct  costs  of  producing  the  gypsum.  Plain- 
tiff' objected  to  such  allocation  and  the  resultant 
controversy  culminated  in  this  litigation.  [165] 
The  situation  was  not  changed  by  a  third  price  in- 
crease to  $4.62  per  ton  in  November,  1946. 

This  is  a  long-term  contract  in  which  each  party 
sought  to  protect  itself.  Plaintiff'  secured  the  sole 
cancellation  right.  Without  a  price  protection 
clause  defendant  might  well  find  the  contract  ruin- 
ous. Bearing  in  mind  the  background  of  nego- 
tiations and  Barrow's  testimony,  uncontradicted  by 
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Colton,  that  he  was  unwilling  to  relinquish  his  can- 
cellation right  and  at  the  same  time  limit  his  costs 
to  those  items  directly  chargeable  to  the  oypsum 
production,  it  seems  clear  to  the  court  that  wlien 
the  parties  used  the  term  "cost  of  production"  they 
intended  it  to  include  all  costs  that  might  be  shown 
by  accepted  accounting  practice.  The  parties'  con- 
duct with  reference  to  the  first  price  raise  supports 
this  conclusion.  It  is  difficult  for  the  court  to  ]:)elieYe 
that  plaintiff's  accountant  in  checking  over  defend- 
ant's figures  for  the  express  purpose  of  determining 
whether  a  price  increase  was  justified  would  ignore 
the  fact  that  one-sixth  of  such  increase  resulted 
from  an  increase  in  indirect  costs. 

The  term  "cost  of  production"  is  indefinite  only 
in  the  sense  that  its  determination  must  be  had 
by  reference  to  defendant's  accounting  records. 
These,  the  contract  provides  and  the  evidence  shows, 
are  open  to  plaintiff.  Applying  the  principle  that 
"that  is  certain  which  may  be  made  certain,"  the 
court  holds  that  the  contract  is  not  invalid  for  un- 
certainty. 

Much  of  the  foregoing  discussion  is  applicable 
to  plaintiff's  contention  that  "cost  of  production" 
refers  only  to  "actual"  or  "direct"  costs.  This 
contention  is  based  largely  on  the  contract  designa- 
tion of  gypsum  as  a  "by-product,"  plaintiff  taking 
the  position  that  proper  accounting  practice  charges 
to  a  by-product  only  those  cost  items  incurred 
after  its  separation  from  the  material  of  the  main 
product.  This  position  is  not  supported  by  the  evi- 
dence, which  shows  that  accepted  accounting  prac- 
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tice  may  charge  to  a  ]:)y-product  a  proportionate 
share  of  indirect  and  overhead  as  well  as  the  direct 
costs.  Defendant  has  a  uniform  accounting  system 
for  all  its  plants.  The  record  discloses  that  the 
cost  [166]  records,  upon  which  price  increases  could 
be  based,  were  to  be  kept  in  accordance  with  proper 
and  accepted  accounting  practice.  Since  the  plain- 
tiff has  failed  to  prove  that  defendant's  records 
were  not  so  kept  and  that  the  price  raises,  conse- 
quently, were  unjustified,  the  court  concludes  that 
defendant's  method  of  determining  its  cost  of  pro- 
ducing gypsum  is  in  accordance  with  the  terms  of 
the  contract. 

The  remaining  two  j^rovisions  the  court  is  asked 
to  construe  are  clear  from  the  plain  language  of 
the  contract.  Paragraph  (3)  gives  plaintiff  the 
right  to  refuse  to  purchase  and  accept  in  excess  of 
2000  tons  of  gypsum  in  any  one  month,  or  20,000 
tons  in  any  one  year.  Defendant  maintains  that  if 
plaintiff  fails  to  refuse  in  excess  of  20,000  tons,  it 
loses  the  right  to  refuse  in  excess  of  2000  tons  in 
any  one  month.  Plaintiff  treats  these  as  separ-ate 
and  distinct  rights.  In  the  contract  each  is  set 
forth  in  a  separate  paragraph;  when  both  are  re- 
ferred to,  it  is  in  the  disjunctive.  Plaintiff's  posi- 
tion is  correct. 

Paragraph  (5)  deals  with  the  gypsum  specifi- 
cations and  gives  plaintiff  the  option,  if  the  gyp- 
sum shall  not  be  within  2  per  cent  of  such  speci- 
fications, either  to  refuse  to  accept  and  pay  for  such 
gypsum,  or  to  accept  it  and  pay  therefor  ten  cents 
per  ton  less  for  each  per  cent  which  the  said  gyp- 
sum falls  below  such  specifications.   The  question  is 


74  Pacific  Portland  Cement  Co.  vs. 

whether  plaintiff  may  deduct  a  fraction  of  ten  cents 
for  each  fractional  per  cent  that  the  gypsum  falls 
below  the  contract  standard.  The  simple  language 
of  the  contract  requires  a  negative  answer.  This 
agreement  was  carefully  drawn  by  able  counsel. 
It  seems  obvious  that  if  the  parties  had  wished  to 
allow  fractional  deductions  for  fractional  percent- 
ages, the  contract  would  have  so  specified. 

Plaintiff  has  also  asked  the  court  to  declare  the 
proper  method  of  taking  gypsum  samples  for  analy- 
sis. Since  gypsum  is  shipped  and  stored  in  bulk, 
a  composite  sample  taken  from  the  aggregate  quan- 
tity shipped  each  day  will  provide  a  fair  analysis 
of  the  quality  of  such  shipment.  [167] 

Findings  of  fact,  conclusions  of  law  and  judg- 
ment have  heretofore  been  filed.  This  memoi'an- 
dum  has  been  prepared  to  indicate  the  reasons  for 
the  court's  decision. 

Dated:    May  3,  1948. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed] :     Filed  May  3,  1948.  [168] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  THE  UNITED 
STATES  CIRCUIT  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 

Notice  is  hereby  given  that  Pacific  Portland  Ce- 
ment Company,  the  plaintiff  above-named,  hereby 
appeals  to  the  Circuit  Court  of  [169]  Appeals  for 
the  Ninth  Circuit  from  those  portions  of  the  final 
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judgment  entered  in  the  above-entitled  cause  on  the 
26th  day  of  April,  1948,  numbered  and  reading 
as  follows: 

"It  Is  Ordered,  Adjudged  and  Decreed  as  Fol- 
lows: 
*  *  *  * 

2.  That  the  terms  'cost  of  production'  and 
'cost  of  manufacture'  as  used  in  paragraph  (6)  of 
said  contract  are  synonymous  and  are  not  limited 
to  'actual'  or  'direct'  costs;  that  said  terms  'cost 
of  production'  and  'cost  of  manufacture'  include 
overhead  expense  and  indirect  charges  which  can- 
not be  directly  charged  to  or  against  each  of  the 
various  products  produced  by  defendant  at  its  New- 
ark, California,  plant,  and  which  must,  therefore, 
be  allocated  to  or  apportioned  among  such  prod- 
ucts on  some  reasonable  basis. 

3.  That  defendant's  cost  of  production  of  gyp- 
smn  as  determined  by  defendant  from  time  to 
time  and  the  resultant  increases  in  price  estab- 
lished by  defendant  from  time  to  time  have  been  in 
accordance  with  the  terms  and  provisions  of  said 
contract,  and  such  costs  so  determined  by  defend- 
ant and  the  resultant  prices  to  which  defendant 
became  entitled  were  as  follows : 

Cost  of 
Period  Production 

From  July     1,  1939,  to  June  30,  1940 $1.66  per  ton 

From  July     1,  1940,  to  June  30,  1941 1.84  per  ton 

From  Jan.     1,  1942,  to  Dec.  31,  1942 1.93  per  ton 

From  Jan.     1,  1943,  to  Dec.  31,  1943 2.71  per  ton 

From  July     1,  1944,  to  June  30,  1945 2.52  per  ton 

From  July     1,  1945,  to  June  30,  1946 3.12  per  ton 
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Period  Price 

From  Oct.     5,  1941,  to  Sept.    4,  1946 $2.98  per  ton 

From  Sept.    4,  1946,  to  Nov.  13,  1946 3.76  per  ton 

From  Nov.  13,  1946 4.36  per  ton 

*    *    *    * 

5.  That  for  the  purpose  of  determining  the 
conformity  or  non-conformity  to  the  requirements 
of  paragraph  (5)  of  said  contract  of  gypsum  sold 
and  delivered  by  defendant  to  plaintiff  pursuant 
to  said  contract  such  gypsum  should,  in  accord- 
ance with  the  provisions  of  said  contract,  be  ana- 
lyzed from  samples  taken  at  the  plant  of  defend- 
ant at  Newark,  California,  and  as  of  the  condi- 
tion of  such  gypsum  at  that  point,  and  for  the  pur- 
pose of  such  analysis  a  composite  sample  of  each 
shipment  of  gypsum  made  by  defendant  to  plain- 
tiff affords  a  fair  and  proper  criterion  of  the  gyp- 
sum delivered  by  defendant  pursuant  to  said  con- 
tract, and  such  method  of  sampling  and  analysis  is 
in  accordance  with  the  terms  and  provisions  of  said 
contract;  that  the  aggregate  quantity  of  gypsum 
shipped  by  defendant  from  its  Newark,  California, 
plant,  to  plaintiff*  in  the  course  of  a  24-hour  day 
shall  constitute  a  'shix)ment'  as  such  term  is  used 
hereinabove  in  this  paragraph.  [170] 

6.  That  the  provisions  of  paragraph  (5)  of  said 
contract  mean  that  in  the  event  that  the  gypsum 
content  of  gypsum  sold  and  delivered  by  defendant 
to  plaintiff,  pursuant  to  said  contract,  and  deter- 
mined as  in  the  preceding  paragraph  hereof  pro- 
vided, falls  below  95.51%,  plaintiff'  is  entitled  to  de- 
duct from  the  contract  price  of  such  gypsum  the 
amount  of  10c  per  ton  for  each  full  per  cent,  to  the 
exclusion   of   fractional  per   cents,   that  the   gyp- 
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sum  content  falls  below  97.51 7o,  and  plaintift"  is  not 
entitled  to  fractional  deductions  for  fractional  per- 
centages. 

*  *  *  * 

8.  That  plaintiff  is  not  entitled  to  judgment 
against  defendant  for  the  sum  of  |9,405.93,  or  any 
other  sum. 

9.  That  the  respective  ]3arties  shall  i3ay  their 
own  costs." 

Dated:  San  Francisco,  California,  the  25th  day 
of  May,  1948. 

/s/  PILLSBURY,  MADISON   & 

SUTRO, 
/s/  EUGENE  D.  BENNETT, 
/s/  MAURICE  D.  L.  FULLER, 
/s/  WALLACE  L.  KAAPCKE, 
Attorneys  for  Plaintiff. 

[Endorsed]  :    Filed  May  25,  1948.  [171] 


[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 
Know  All  Men  by  These  Presents,  That  we.  Pa- 
cific Portland  Cement  Company,  a  California  cor- 
poration, [172]  as  principal,  and  Associated  Indem- 
nity Corporation,  as  surety,  are  held  and  firmly 
bound  unto  Westvaco  Chlorine  Products  Corpora- 
tion, a  corporation,  in  the  smn  of  two  hundred 
and  fifty  dollars  ($250)  to  be  paid  to  the  said 
Westvaco  Chlorine  Products  Corporation,  for  the 
payment  of  which,  well  and  truly  to  be  made,  we 
bind  ourselves,  our  successors  and  assigns,  by  these 
presents. 
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Sealed  with  our  seals  and  dated  this  25th  day 
of  May,  1948. 

Whereas  on  the  26tli  day  of  April,  1948,  a  judg- 
ment was  entered  in  the  above-entitled  cause  by 
the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Division, 
and  Pacific  Portland  Cement  Company  has  filed 
in  the  said  court  a  notice  of  appeal  from  certain 
portions  of  said  judgment  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit; 
Now,  Therefore,  the  condition  of  this  obligation  is 
such,  that  if  the  aforesaid  judgment  is  affirmed  or 
modified  by  the  appellate  court,  or  if  the  appeal 
is  dismissed,  and  Pacific  Portland  Cement  Company 
shall  pay  all  costs  which  may  be  awarded  against 
it  on  said  appeal,  then  this  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and  effect. 
[Seal]  PACIFIC  PORTLAND 

CEMENT  COMPANY, 
Principal. 
By   /s/  C.  JJ.  PLICK, 

Vice  President. 
[Seal]  ASSOCIATED  INDEMNITY 

CORPORATION, 
Surety. 
By  /s/  JACK  C.  POOLE, 

Attorney  in  Fact. 
Attest : 

/s/  SCHOENINO,  Asst.  Secretary. 
[Certificate  of  Acknowledgment  by  Jack  C.  Poole 
attached.] 

[Endorsed]  :    Filed  May  25,  1948.  [173] 
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[Title  of  District  Court  and  Cause.] 

APPELLANT'S    DESIGNATION    OF    CON- 
TENTS OF  RECORD  ON  APPEAL 

Pursuant  to  Rule  75  of  the  Federal  Rules  of  Civil 
Procedure,  Pacific  Portland  Cement  Comijany,  ap- 
pellant, upon  an  [174]  appeal  herein  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  hei'eby 
designates  to  be  contained  in  the  record  on  appeal 
the  complete  record  and  all  the  proceedings  and 
evidence  in  the  action;  including  inter  alia  the 
following : 

1.  Complaint ; 

2.  Motion  and  Notice  of  Motion  for  Order  for 
Deposit  in  Court,  together  with  Memorandum  of 
Points  and  Authorities,  and  Order  Shortening  Time 
for  hearing  of  said  motion ; 

3.  Order  for  Deposit  in  Court  dated  March 
14,  1947; 

4.  Answer; 

5.  Plaintiff's  Reply  to  Counterclaims; 

6.  Interrogatories  Propounded  to  Defendant; 

7.  Rejjly  to  Interrogatories  Propounded  to  De- 
fendant by  Plaintiff; 

8.  Motion  and  Notice  of  Motion  for  Order  Com- 
pelling Further  Answers  to  Interrogatories; 

9.  Motion  and  Notice  of  Motion  for  Production, 
Inspection  and  Copying  of  Documents; 

10.  Order  for  Refund  out  of  Deposit  in  Court 
and  for  Reduction  of  Further  Deposits,  dated  Sep- 
tember 19,  1947; 

11.  Further  Reply  to  Interrogatories; 
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12.  Amendment  to  Plaintiff's  reply  to  Counter- 
claims ; 

13.  Motion  and  Notice  of  Motion  for  Produc- 
tion, Inspection  and  Copying  of  Document,  in- 
cluding Memorandum  of  Points  and  Authorities. 

14.  Order  for  Discovery,  Inspection  and  Copy- 
ing of  Documents,  dated  December  1,  1947. 

15.  Notice  to  Produce  Original  Documents,  dated 
December  4,  1947.  [175] 

16.  Stipulation  for  Comi3romise  and  Dismissal 
of  Defendant's  First  Comiterclaim ; 

17.  Order  for  Entry  of  Judgment,  dated  March 
30,  1948; 

18.  Motion  and  Notice  of  Motion  for  Order  Ter- 
minating "Order  for  Deposit  in  Court"  and  Au- 
thorizing Withdrawal  and  Payment  to  Defendant  of 
Money  on  Deposit; 

19.  Draft  of  Judgment  Presented  by  Defendant, 
and  Plaintiff's  Objections  thereto; 

20.  Draft  of  Judgment  Presented  by  Plain- 
tiff, and  Defendant's  Objections  thereto; 

21.  Plaintiff's  Proposed  Findings  of  Fact  and 
Conclusions  of  Law; 

22.  Findings  of  Fact  and  Conclusions  of  Law 
Proposed  by  Defendant. 

23.  Plaintiff's  Proposed  Amendments  to  De- 
fendant's Draft  of  Findings  of  Fact  and  Conclu- 
sions of  Law; 

24.  Plaintiff 's  Proposed  Modification  of  Def end- 
ant 's  Draft  of  Judgement; 

25.  Defendant's  Proi)osed  Amendment  of  Find- 
ings of  Fact  and  Conclusions  of  Law  Prepared  by 
Plaintiff ; 
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26.  Findings  of  Fact  and  Conclusions  of  Law; 

27.  Judgment ; 

28.  Stipulation  and  Order  re  Payments  under 
Contract  and  re  Stay  of  Judgment; 

29.  Memorandum  Opinion,  dated  May  3,  1948; 

30.  Notice  of  Appeal  with  date  of  filing ; 

31.  Bond  for  Costs  on  Appeal ; 

32.  This  Designation  of  Contents  of  Record  on 
Appeal ; 

33.  The  Reporter's  Transcript  of  the  evidence 
and  [176]  proceedings  at  the  trial  of  the  cause; 

34.  All  exhibits  marked  for  identification  or  re- 
ceived in  evidence  at  the  trial  of  the  cause; 

35.  The  depositions  of  Stanley  H.  Barrows, 
taken  October  25,  1947 ;  of  James  H.  Colton,  taken 
October  24,  1947,  and  L.  O.  Bannard,  taken  No- 
vember 1,  1947; 

36.  Stipulation  for  Transmittal  of  Original  Ex- 
hibits ; 

37.  Clerk's  Certificate. 

Dated:  San  Francisco,  California,  the  8th  day 
of  June,  1948. 

/s/  PILLSBURY,  MADISON   & 

SUTRO, 
/s/  EUGENE  D.  BENNETT, 
/s/  MAURICE  D.  L.  FULLER, 
/s/  WALLACE  L.  KAAPCKE, 

Attorneys  for  Plaintiff  and 
Appellant. 
(Acknowledgment  of  Service  attached.) 

[Endorsed] :     Filed  June  10,  1948.  [177] 
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STIPULATION  FOR  TRANSMITTAL  OF 
ORIGINAL  EXHIBITS 

It  is  hereby  stipulated  by  the  parties  hereto  that 
all  the  exhibits  marked  for  identification  or  received 
in  evidence  [178]  in  the  above-entitled  cause,  all 
the  depositions,  and  the  reporter's  transcript  of 
the  evidence  and  ijroceedmgs  at  the  trial  shall  be 
transmitted  by  the  clerk  in  their  original  form  to 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
as  part  of  the  record  on  appeal,  in  lieu  of  copies 
thereof. 

Dated:     San  Francisco,  California,  June  8,  1948. 

/s/  PILLSLURY,  MADISON   iJc 

StJTRO, 
/s/  EUGENE   D.   DENNETT, 
/s/  MAURICE  D.  L.  FULLER, 
/s/  WALLACE  L.  KAAPCKE, 
Attorneys  for  Plaintilf. 
/s/  DACIOAL  UPI,  ELK  US  <5c 

SALINGER, 
/s/  CLAUDE  N.  ROSENBERG, 
/s/  TADINI  BACIGALUPI, 

Attorneys  for  Defendant. 

It  Is  So  Ordered. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed]  :    Filed  June  10,  1948.  [179] 
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ORDER  UNDER  RULE  73(g)  EXTENDING 
TIME  FOR  FILING  RECORD  ON  APPEAL 
AND  DOCKETING  ACTION 

Whereas  plaintiff,  Pacific  Portland  Cement  Com- 
pany, on  May  25,  1948,  filed  herein  a  written  notice 
of  appeal  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  [180]  certain 
portions  of  the  final  judgment  of  this  court  en- 
tered into  this  action  on  April  26,  1948; 

Now,  Therefore,  good  cause  appearing  therefor, 
it  is  hereby  Ordered,  under  Rule  73(g)  of  the  Fed- 
eral Rules  of  Civil  Procedure,  that  the  time  for 
the  docketing  of  this  action  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  and 
for  the  filing  of  the  record  on  appeal  herein  be 
and  it  is  hereby  extended  to  ninety  (90)  days  after 
the  filing  of  said  notice  of  appeal,  that  is  to  say,  to 
and  including  August  23,  1948. 

Dated:    July  1st,  1948. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

The  foregoing  order  may  be  entered  by  consent. 

/s/  BACIGALUPI,  ELKUS  & 
SALINGER, 

Attorneys  for  Defendant. 

[Endorsed]:    Filed  July  1,  1948.   [181] 
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In  the  United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  26934  R 

PACIFIC  PORTLAND  CEMENT  COMPANY,  a 

California  Corporation, 

Appellant, 
vs. 
WESTVACO  CHLORINE  PRODUCTS  CORPO- 
RATION, a  Corporation, 

Appellee. 

ORDER  EXTENDING  TIME  TO  FILE  REC- 
ORD ON  APPEAL  AND  TO  DOCKET 
APPEAL 

Upon  the  application  of  appellant,  Pacific  Port- 
land Cement  Company,  and  the  stipulation  and  affi- 
davit filed  therewith,  and  good  cause  appearing 
therefor,  it  is  hereby  Ordered  that  the  time  for 
filing  in  this  court  the  record  in  the  above-entitled 
cause  (the  action  bearing  Civil  No.  26934-R  in  the 
District  Court  of  the  United  States  for  the  Noith- 
ern  District  of  Cahfornia,  Southern  Division),  and 
the  time  for  docketing  the  apjjeal  herein,  be  and 
it  is  hereby  extended  to  and  including  September 
30,  1948. 

Dated:     August  13,  1948. 

WILLIAM  DENMAN, 
Senior  Circuit  Judge. 

A  True  Copy.  Attest:  Aug.  1,  1948.  Paul  P. 
O'Brien,  Clerk.    Frank  H.  Schmidt,  Deputy. 

[Endorsed]:  Filed  August  14,  1948.  Paul  P. 
O'Brien,  Clerk. 

[Endorsed] :  Filed  August  18,  1948.  C.  W.  Cal- 
breath,  Clerk.  [182] 
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District  Court  of  the  United  States,  Northern 
District  of  California 

CERTIFICATE  OF  CLERK 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court  of 
the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing 
182  pages,  numbered  from  1  to  182,  inclusive,  con- 
tain a  full,  true,  and  correct  transcript  of  the  rec- 
ords and  proceedings  in  the  case  of  Pacific  Portland 
Cement  Company,  a  California  Corporation,  Plain- 
tilf,  vs.  Westvaco  Chlorine  Products  Corporation, 
a  Corporation,  Defendant,  No.  26934:-R,  as  the 
same  now  remain  on  file  and  of  record  in  my  ofiice. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on  ap- 
peal is  the  sum  of  $30.90  and  that  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  ap- 
pellant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  29th  day  of  Sep- 
tember, A.D.  1948. 

[Seal]  C.  W.  CALBREATH, 

Clerk.   [183] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia 
Before:  Hon.  Michael  J.  Roche,  Judge. 

No.  26,934-R 
PACIFIC  PORTLAND  CEMENT  COMPANY,  a 
California  Corporation, 

Plaintiff, 
vs. 

WESTVACO  CHLORINE  PRODUCTS  CORPO- 
RATION, a  Corporation, 

Defendant. 

REPORTER'S  TRANSCRIPT 
Monday,  December  8,  1947 
Appearances — For   Plaintiff:   Messrs.   Pillsbury, 
Madison  &  Sutro,  by  Eugene  D.  Bennett,  Esq.  and 
Wallace  L.  Kaapcke,  Esq. 

For  Defendant :  Messrs.  Bacigalupi,  Elkus  ^  Fal- 
inger,  by  Tadini  Bacigalupi,  Esq.  and  Claude  N.  Ro- 
senberg, Esq.,  and  Kenneth  Ray,  Esq.  [1*] 

Mr.  Bennett :  May  we  stipulate  that  the  Reporter 
prepare  a  daily  transcript  and  that  the  cost  of  the 
original  copy  of  the  transcript  which  will  be  fur- 
nished to  Your  Honor  be  taxed  as  cost  in  the  case? 
Mr.  Rosenberg:  So  stipulated. 
The  Court:  Very  well.  We  will  take  an  ad- 
journment until  2:00  o'clock  this  afternoon. 

(Whereupon  an  adjournment  was  taken  until 
2:00  o'clock  P.M.  of  the  same  day.)   [26] 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Reporter's  Transcript. 
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C.  BRUCE  FLICK, 

called  as  a  witness  on  behalf  of  the  plaintiff ;  sworn. 

Mr.  Bennett:  Well,  your  Honor,  I  think  a  little 
more  knowledge  of  these  matters  would  be  helpful, 
and  I  would  like  to  read  the  deposition,  olfer  in 
evidence  and  read  the  deposition  of  James  S.  Col- 
ton,  a  former  executive  of  the  Pacific  Portland 
Cement  Company,  which  was  taken  by  the  other 
side. 

Mr.  Rosenberg:  I  will  object  to  the  reading  of 
the  deposition  of  the  witness  that  is  taken  as  an 
adverse  witness  purely  for  the  purpose  of  discov- 
ery. The  proper  foundation  has  not  been  laid.  I 
don't  know  where  Mr.  Colton  is.  I  know  he  is  an 
officer  of  the  company,  he  should  be  available. 

Mr.  Bennett:    Will  you  step  down,  Mr.  Flick? 

Mr.  Bennett:  Mr.  Kaapcke,  will  you  take  the 
stand? 

WALLACE  KAAPCKE, 

called  as  a  witness  on  behalf  of  plaintiff;  sworn. 
The  Clerk :    Will  you  state  your  name  ? 
A.    Wallace  Kaapcke. 

Direct  Examination 
By  Mr.  Bennett: 

Q.  Mr.  Kaapcke,  you  are  an  attorney  at  law 
admitted  to  practice  in  the  Supreme  Court  of  the 
State  of  California  and  this  court? 

A.     Yes.  [44] 

Q.     Associated  with  the  firm  of  Pillsbury,  Madi- 
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son  &  Sutro,  counsel  for  the  plaintiff  in  this  case. 

A.    Yes. 

Q.     Do  you  know  Mr.  James  H.  Colton? 

A.     I  do. 

Q.  The  same  James  H.  Colton,  whose  deposi- 
tion was  taken  on  Friday,  October  24,  1947,  in  this 
case? 

A.     That  is  the  person  you  refer  to. 

Q.     Do  you  know  where  Mr.  Colton  resides? 

A.     He  resides  in  Reno,  Nevada. 

Q.  Do  you  know  whether  he  is  there  at  this 
time  ?  A.     He  is  there  at  this  time. 

Q.  Have  you  had  communication  with  him  dur- 
ing the  last  24  hours? 

A.  I  talked  to  him  yesterday  afternoon  on  the 
telephone  and  he  was  then  at  his  home  in  Reno. 

Q.  Did  he  say  anything  at  that  time  with  ref- 
erence to  his  intention  to  be  in  Reno,  Nevada? 

A.  He  said  that  he  would  be  in  Reno  all  week, 
all  of  this  week. 

Q.  Did  you  communicate  or  did  you  endeavor  to 
communicate  with  Mr.  Colton  today? 

A.  Within  the  half  hour  I  tried  to  reach  him 
at  either  his  home  or  his  office  in  Reno,  but  the 
report  back  from  the  Long  Distance  operator  was 
that  he  was  away  from  his  office  for  a  short  period 
and  would  he  there  when  exactly  she  did  not  know, 
[45]  but  some  further  time  during  the  afternoon. 

Q.     During  this  afternoon?  A.    Yes. 

Mr.  Bennett:     That  is  all,  Mr.  Kaapcke. 
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Cross-Examination 
By  Mr.  Rosenberg: 

Q.  Mr.  Kaapcke,  what  is  Mr.  Colton's  position 
Avith  Pacific  Portland  Cement  Company? 

A.  I  know  only  from  what  he  said  when  he 
testified  at  his  deposition.  I  understand  that  as  an 
active  employee  he  is  retired,  but  he  still  main- 
tains the  position  and  title  of  vice  president,  and 
a  member  of  the  board  of  directors. 

Q.  When  you  spoke  to  him  yesterday  did  you 
ask  him  if  he  would  come  to  San  Francisco  for  the 
purpose  of  testifying  in  this  trial  ? 

A.  I  asked  him  if  he  were  able  to  come,  what 
his  arrangements  were  about  coming  down  here,  and 
he  said  he  was  not  able  to  make  a  reservation  on 
the  train. 

Q.  Did  he  say  he  would  be  willing  to  come  if 
you  wanted  him  here? 

Mr.  Bennett:  Well,  there  is  no  question  of  that, 
counsel.  I  object  to  the  question.  It  is  not  a  mat- 
ter of  whether  he  is  willing  to  come.  If  the  court 
would  evidence  the  desire  of  Mr.  Colton  coming 
here,  appearing  in  person,  we  can  obtain  Mr.  Col- 
ton. He  is  an  elderly  man  and  is  retired  from  all 
active  work  with  the  plaintiff  corporation,  and  has 
some  little  [46]  business,  wholesale  building  sup- 
ply business  up  in  Reno.  That  is  and  has  been 
for  some  time  his  home.  The  only  reason  I  put  this 
witness  on  the  stand  was  to  answer  any  question 
of  the  application  of  the  rules  that  would  permit 
the  reading  of  this  testimony  in  evidence.    This 
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was  a  deposition,  it  is  true,  that  was  taken  by  the 
defendant.  However,  the  rules  provide  that  a  depo- 
sition of  this  kind  can  be  read  or  put  in  evidence 
at  the  time  of  the  trial  by  either  party.  Now,  Mr. 
Colton  is  more  than  100  miles  away  from  the  court. 
In  view  of  the  fact  this  deposition  is  largely  cross- 
examination  by  the  others,  it  does  seem  to  me  the 
defendant  wouldn't  in  any  way  be  prejudiced  by  the 
reading  of  this  deposition  in  evidence.  I  know  of 
no  rule  of  law  that  would  exclude  it,  and  particu- 
larly as  this  witness  has  shown  to  the  court  now 
that  Mr.  Colton  is  more  than  100  miles  away  from 
the  place  of  court. 

Mr.  Rosenberg:  If  the  Court  i^lease,  it  is  my  un- 
derstanding that  this  is  a  deposition  that  was  taken 
at  the  instance  of  the  defendant,  who  examined 
Mr.  Colton  as  an  adverse  party.  As  a  result,  we 
were  entitled  to  inquire  into  anything  that  was 
relevant  to  the  issues  of  the  case,  and  the  deposi- 
tion was  taken,  as  I  say,  for  the  pui'pose  of  discov- 
ery. The  witness  is  an  officer,  vice  president  and 
member  of  the  board  of  directors  of  the  corpora- 
tion, and  if  his  testimony  is  to  be  elicited  in  this 
case  he  is  available,  I  believe  it  should  be  done 
by  direct  examination  and  then  cross-examination, 
based  [47]  upon  the  direct,  and  not  cross-exami- 
nation under  the  adverse  witness  rule,  where  we 
inquire  into  a  lot  of  things  and  to  which  I  would 
make  objection  if  the  testimony  were  elicited  in 
the  course  of  this  trial,  and  it  is  the  first  time  I 
have  heard  of  a  deposition  of  an  adverse  witness 
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being  oifered  in  evidence  by  the  other  side.  We  are 

not  bound  by  the  testimony. 

Mr.  Bennett:  You  may  not  be  bound  by  this 
testimony,  but  we  are  entitled  to  offer  it.  Counsel 
has  stated  nothing,  your  Honor,  that  I  know  of 
by  reason  of  law  why  this  deposition  is  not  ad- 
missible in  evidence  as  such,  subject,  of  course,  to 
any  motion  that  may  be  made  or  objection  that 
may  properly  be  taken  to  any  question  or  answer 
that  is  given. 

Mr.  Rosenberg:  May  I  just  consult  the  rules 
for  a  minute?  I  think  it  is  clear  under  the  rule, 
I  am  referring  to  Rule  26(d)  which  says: 

•^At  the  trial  or  upon  the  hearing  of  a  motion 
or  an  interlocutory  proceeding,  any  part  or  all  of 
a  deposition,  so  far  as  admissible  under  the  rules 
of  evidence,  may  be  used  against  any  party  who  was 
present,  or  represented  at  the  taking  of  the  depo- 
sition, or  who  had  due  notice  thereof,  in  accord- 
ance with  any  one  of  the  following  provisions: 

(1)  Any  deposition  may  be  used  by  any  party 
for  the  i3urpose  of  contradicting  or  impeaching 
the  testimony  of  deponent  as  a  witness."  [48] 

Obviously  that  is  not  the  purpose. 

''(2)  The  deposition  of  a  party  or  of  any  one 
who  at  the  time  of  taking  the  deposition  was  an 
officer,  director  or  managmg  agent  of  a  public  or 
private  corporation,  partnership,  or  association 
which  is  a  party  may  be  used  by  an  adverse  party 
for  any  purpose." 
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We  are  the  adverse  party,  so  it  obviously  does 
not  come  under  that. 

"(3)  The  deposition  of  a  witness,  whether  or 
not  a  party,  may  be  used  by  any  party  for  the  pur- 
pose if  the  court  finds:  1,  that  the  witness  is  dead; 
or,  2,  that  the  witness  is  at  a  greater  distance  than 
100  miles  from  the  place  of  trial  or  hearing,  or  is 
out  of  the  United  States,  unless  it  appears  that  the 
absence  of  the  witness  was  procured  by  the  party 
offering  the  deposition;  or,  3,  that  the  witness  is 
unable  to  testify  because  of  age,  sickness,  infirmity, 
or  imprisonment;  or,  4,  that  the  party  offering  the 
deposition  has  been  unable  to  procure  the  attend- 
ance of  the  witness  by  subpena;  or,  5,  upon  appli- 
cation and  notice,  that  such  exceptional  circum- 
stances exist  as  to  make  it  desirable,  in  the  inter- 
est of  justice  and  with  due  regard  to  the  impor- 
tance of  presenting  the  testimony  of  witnesses  orally 
in  open  court,  to  allow  the  deposition  to  be  used. 

"(4)  If  only  part  of  a  deposition  is  offered  in 
evidence  [49]  by  a  party,  an  adverse  party  may 
require  him  to  introduce  all  of  it  which  is  relevant 
to  the  part  introduced,  and  any  party  may  intro- 
duce any  other  parts." 

Now,  I  submit  that  a  party  is  free  to  take  a  depo- 
sition under  the  discovery  rules  and  then  it  is  up 
to  him  to  determine  whether  he  is  going  to  offer 
that  deposition  in  evidence,  and  where  the  witness  is 
an  officer  and  a  director  of  the  corporation  that  is 
a  party,  unless  they  can  show  that  the  witness  is 
not  available,  and  then  I  am  not  sure  that  tliey 
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can  produce  that  deposition  that  was  taken  by  the 
parties  as  an  adverse  witness.  This  is  the  first  time 
I  have  ever  been  up  against  this,  if  the  Court 
please,  but  I  think  it  is  logical  and  under  the  rule 
it  is  apparent  if  the  witness  is  available  they  can 
bring  him  in.  There  may  be  questions  I  want  to 
ask  him.  This  deposition  was  not  taken,  neces- 
sarily, for  the  purpose  of  using  it  in  evidence  It 
was  taken  purely  for  the  purpose  of  discovery. 

Mr.  Bennett:  Well,  you  run  that  risk,  Mr.  Ro- 
senberg. As  I  read  the  rule,  we  still  entitled  our- 
selves  

The  Court:    Read  the  rule  that  you  rely  on. 

Mr.  Bemiett:  This  is  Rule  26,  subdivision  (d) 
(3): 

'•The  deposition  of  a  witness,  whether  or  not  a 
party,  may  be  used  by  any  party  for  any  purpose 
if  the  court  finds:  1,  that  the  witness  is  dead,  or, 
2,  that  the  witness  is  at  a  greater  distance  than 
100  miles  from  the  place  of  trial  or  hearing,  or 
is  out  of  the  United  States,  [50]  unless  it  appears 
that  the  absence  of  the  witness  was  procured  by 
the  party  offering  the  deposition;  or,  3,  that  the 
witness  is  unable  to  attend  or  testify  because  of 
age,  sickness,  infirmity,  or  imprisonment,  or,  4, 
that  the  party  offering  the  deposition  has  been  un- 
able to  procure  the  attendance  of  the  witness  by 
subpena. ' ' 

It  seems  to  me  that  under  this  rule  there  has 
been  no  showing  that  we  have  purposely  procured 
the  absence  of  the  witness  from  the  jurisdiction  of 
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the  court.  I  think  there  are  some  cases  on  this. 
Rather  than  delay  the  matter,  at  this  juncture  I 
would  rather  defer  the  deposition  and  put  on  Mr. 
Flick  so  we  can  go  on  with  the  trial.  My  purpose 
in  offering  the  deposition,  which  was  a  deposition 
taken  where  cross-examination  was  permitted  under 
the  rules  and  they  could  not  very  well  complain 
of  that.  Your  Honor  recalls  when  you  were  out  in 
the  Superior  Court  under  2055,  I  know  it  was  al- 
ways a  practice  of  George  Ford,  who  took  the 
deposition  of  an  adverse  party,  why,  he  would 
always  read  that  deposition  in  evidence,  and  the 
practice  has  been  so  well  established,  and  nobody 
ever  objected  to  it.  Step  down,  Mr.  Kaapcke.  Per- 
haps by  tomorrow  morning  I  can  supply  your 
Honor  with  authorities  on  that. 

C.  BRUCE  FLICK, 
recalled. 

The  Clerk:    Will  you  state  your  name? 
A.    C.  Bruce  Flick.  [51] 

Direct  Examination 
By  Mr.  Bennett: 

Q.  What  is  your  position  with  the  plaintiff, 
Pacific  Portland  Cement  Company? 

A.  I  am  a  vice  president,  and  I  am  also  the 
secretary  and  treasurer. 

Q.     How  long  have  you  held  that  position? 

A.  I  have  been  secretary-treasurer  of  the  com- 
pany since  June  of  1944,  and  I  have  been  a  vice 
president  since  May,  1945. 
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Q.     Before  that,  what  was  your  position? 

A.  With  Pacific  Portland  Cement  Company,  I 
went  with  Pacific  Portland  Cement  Company  the 
1st  of  July,  1942,  as  an  assistant  to  the  president, 
and  the  first  of  July,  1943,  I  became  controller 
and  continued  as  controller  until  June,  1944. 

Q.  I  am  going  to  back  up  a  moment;  your 
Honor,  and  ask  the  witness  for  his  preliminary  and 
previous  experience,  to  qualify  him,  as  he  happens 
to  be  a  certified  public  accomitant. 

Q.  Will  you  relate  briefly,  Mr.  Flick,  for  the 
benefit  of  his  Honor,  the  training  and  experience 
you  have  had  in  the  business  world,  including  your 
particular  course  of  studies,  if  any,  at  a  university 
or  college? 

A.  I  went  to  the  University  of  California,  grad- 
uating in  the  class  of  1922  with  the  degree  of 
Bachelor  of  Science  in  Commerce,  with  a  major 
in  accounting.  One  of  my  instructors  there  was 
Jolm  F.  Forbes,  who  was  quite  a  well-known  ac- 
countant in  San  Francisco,  and  at  that  time  Mr. 
Forbes  was  the  Pacific  Coast  [52]  partner  of  Has- 
kins  &  Sells. 

Q.    After  leaving  college 

A.  After  leaving  college,  after  I  graduated,  Mr. 
Forbes  gave  me  my  first  employment  in  public 
accounting  with  Haskins  &  Sells.  I  continued  with 
Haskins  &  Sells  for  a  couple  of  years,  and  then 
I  became  accountant  for  the  Construction  Com- 
pany of  North  America,  and  in  March  of  1925 
I  became  secretary  of  the  Old  Mission  Portland 
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Cement  Company,  and  had  charge  of  the  account- 
ing. In  July,  I  think  it  was,  1927,  I  left  the  Old 
Mission  Portland  Cement  Company  and  went  with 
the  American  Trust  Company,  and  companies  af- 
filiated with  American  Trust.  I  was  with  the  Stock 
and  Bond  Affiliate,  the  American  National  Com- 
pany. I  was  secretary  of  the  American  Company 
which  owned  the  American  Trust  Company,  which 
in  turn  was  owned  by  Goldman  Sachs,  of  New  York. 
I  was  secretary  and  had  charge  of  accounting  and 
finance  and  legal  matters  of  a  number  of  companies 
affiliated  with  the  American  Trust  Company. 

In  June  of  1936  I  became  assistant  treasurer 
of  the  Hawaiian  Pineapple  Company,  and  con- 
tinued as  assistant  treasurer  up  until  1940  when 
I  was  assigned  to  Honolulu  by  the  Hawaiian  Pine- 
apple Com2)any  as  controller,  as  well  as  assistant 
treasurer.  I  resigned  from  Hawaiian  Pineapple  Com- 
pany and  came  back  to  San  Francisco  three  months 
after  the  attack  on  Pearl  Harbor,  and  then  after  a 
short  vacation  I  went  with  Pacific  Portland  Cement 
Comi:>any.  [53] 

Q.  After  you  became  employed  by  Pacific  Port- 
land Cement  Company  did  you  become  familiar 
with  the  contract  between  Pacific  Portland  Ce- 
ment Company  and  the  California  Chemical  Com- 
pany, whose  property  and  plant  at  Newark  were 
later  taken  over  by  the  defendant,  Westvaco  Chlo- 
rine Products  Corporation,  the  contract  of  July 
29,  1937,  providing  for  the  sale  of  gypsum? 

A.    Yes,  I  became  quite  familiar  with  that  contract. 
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Q.  What  did  you  have  to  do,  or,  rather,  what 
was  the  relation  of  your  duties  to  anything  per- 
taining  to  that  contract? 

A.  One  of  my  duties  as  controller,  after  I  be- 
came controller  in  July,  1943,  one  of  my  duties 
was  to  see  to  it  that  when  the  company  had  a  con- 
tract that  it  obtained  whatever  benefits  it  was 
entitled  to  under  the  contract,  and  also  that  it  per- 
formed whatever  obligations  it  had  by  way  of  fol- 
low-up. 

Q.  You  were  not  employed  by  the  company  at 
the  time  of  this  first  price  increase,  or  notice  of 
price  increase  which  was  dated  in  August,  1941, 
to  be  effective  October  5,  1941  ? 

A.     No,  I  was  not  employed  in  1941. 

Q.  You  became  aware,  however^  shortly  after 
your  employment,  of  the  fact  that  the  contract 
price  of  $2.80  had  been  increased  to  the  sum  of 
$2.98  by  reason  of  claimed  increased  costs  of  the 
manufacture  of — actual  increased  costs  of  the  man- 
ufacture of  gypsum? 

A.  Yes,  I  became  aware  when  I  first  went  into 
the  Pacific  Portland  Cement  Company  of  the  fact 
we  were  paying  $2.98  a  ton  [54]  at  the  time. 

Q.  I  show  you  here  a  copy  of  a  letter  at  the 
top  of  which  is  stated,  "Westvaco  Chlorine  Prod- 
ucts Corporation,  Newark,  California,  October  2, 
1941,"  addressed  to  Pacific  Portland  Cement  Com- 
pany, 417  Montgomery  Street,  San  Francisco,  Cali- 
fornia, Attention  A.  H.  Canvin,  Secretary,  and 
purports  to  be  signed  by  Westvaco  Chlorine  Prod- 
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ucts  Corp.,  O.  H.  Hurlbert,  Chief  Accountant,  and 
ask  you  whether  you  shortly  after  you  became  em- 
ployed by  the  company  saw  the  original  of  that 
letter,  and  its  attached  sheet  or  schedule  that  is 
attached  to  that  copy. 

A.  Yes,  I  have  seen  the  original  of  which  this 
appears  to  be  a  copy. 

Q.  They  were  in  the  files  of  the  Pacific  Port- 
land Cement  Company? 

A.     Yes,  they  were  in  Mr.  Canvin's  files. 

Q.     You  saw  this  in  1942,  did  you? 

A.  I  would  say  probal^ly  in  1943,  possibly  m 
1942. 

Q.  Was  it  prior  to  any  further  notice  of  price 
increase  that  you  were  apprised  of  the  contents  of 
this  letter  of  October  2,  1941,  and  its  accompany- 
ing tabulation  and  list? 

A.     Was  it  prior  to  further 

Q.     Prior  to  the  second 

A.  The  second  price  increase,  we  were  gi\eii 
verbal  intimation  in  the  latter  pai-t  of  1943  that 
Westvaco's  costs  were  going  up  [55]  and  that  we 
could  expect  they  would  demand  an  increase  in 
price  and  they  actually  made  such  a  demand  a])out 
the  1st  of  January,  1944. 

Q.  Was  it  before  or  after  that  that  you  first 
saw  this  letter  from  Mr.  Hurlbert,  giving  the  de- 
tails of  that  first  increase  of  18  cents  per  ton? 

Mr.  Rosenberg:  I  understood  the  witness  has 
said  it  was  in  1942  or  1943.  This  is  a  letter  of 
1944. 

The  Witness :    No,  no.  This  is  a  letter  of  1941 . 
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Mr.  Rosenberg:  But  you  are  talking  about  was 
it  before  or  after  the  notice  of  increase  which  w^as 
in  the  letter  of  January  14,  1944  'i 

The  Witness:  I  believe  I  was  asked  whether  I 
first  saw  this  1941  letter  before  or  after  the  notice 
in  January,  1944. 

Mr.  Bennett:    That's  right. 

Mr.  Rosenberg:  You  were  first  asked  when  you 
saw  it  and  you  said  1942  or  1943.   Is  that  right? 

Mr.  Bennett:  Yes;  that  was  my  understanding, 
but  to  be  sure  about  it,  you  saw  this  letter  of  Octo- 
ber 2,  1941,  from  Mr.  O.  H.  Hurlbert,  either  in 
1942  or  1943. 

A.  I  think  it  was  in  1943,  but  at  any  rate  it 
was  in  the  file  of  the  company,  m  Mr.  Canvin's 
files,  and  whenever  I  went  into  his  files  in  gen- 
eral reference  to  the  Westvaco  contract  I  have 
no  doubt  I  saw  that  particular  letter. 

Mr.  Bemiett:  I  would  like  this  letter  to  be  of- 
fered in  [56]  evidence  at  this  time  as  plaintiif's 
exhibit. 

The  Court:    Admitted  and  marked. 

(The  letter  was  marked  Plaintiff's  Exhibit 
1  in  evidence.) 

The  Court :    It  is  time  for  a  recess. 
(Recess.) 

Q.  (By  Mr.  Bennett)  :  Mr.  Flick,  I  fear  I  have 
failed  to  ask  you,  you  are  a  certified  i)u])lic  account- 
ant, are  you  not,  as  such  by  training? 

A.  Yes,  I  am.  I  have  been  a  certified  j^ublie 
accountant  since  about  1925  or  '26. 
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Mr.  Bennett:  Your  Honor,  this  letter  has  been 
referred  to.  I  would  like  to  read  it  for  the  record. 
This  is  the  letter  from  the  defendant  concerning 
the  details  of  this  first  increase  of  18  cents.  The 
date  of  it  is  October  2,  1941. 

"In  accordance  with  request  of  yourself  and 
J.  H.  Colton,  while  in  conference  with  Mr.  Wal- 
lace yesterday,  we  have  analyzed  gypsum  produc- 
tion costs  for  the  years  ending  June,  1940,  and 
June,  1941.  We  are  attaching  hereto  a  recapitula- 
tion of  labor,  material  and  power  costs  which  ac- 
counts for  15  cents  per  ton  of  the  18  cents  per 
ton  increase  of  which  you  have  been  previously 
notified,  and  which  increase  is  effective  October 
5,  1941. 

"If  you  desire  further  information  in  re  the 
attached  statement,  or  in  connection  with  our  ba- 
sis of  determining  increase  in  cost,  please  call 
on  the  writer.  [57] 

"Yours  very  truly, 

"WESTVACO   CHLORINE 

PRODUCTS  CORP., 
"O.  H.  HURLBERT, 
"Chief  Accountant." 

Attached  to  the  letter  is  a  sheet  entitled,  "Gyp- 
sum Manufacturing  July,  1939- Jmie,  1941,"  show- 
ing the  two  respective  periods;  July,  1939,  to 
June,  1940,  the  cost  per  ton  of  these  three  items, 
which  we  conceded  and  told  your  Honor  w^ere 
direct  and  proper  items  of  cost,  and  for  the  pe- 
riod July,  1940,  to  July,  1941,  it  shows  at  the  bot- 
tom a  total  cost  for  these  three  items  referred  to  of 
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15  cents  per  ton,  broken  down  to  2  cents  increase 

in  labor,  10  cents  increase  in  material,  and  3  cents 
increase  in  power. 

GYPSUM  MANUFACTURING 

July,  1939— June,  1941 

Labor  Material  Power 

1939  July 595.71  187.36  259.86 

August 522.25  99.07  196.41 

September 712.57  212.74  249.90 

October  551.29  155.35  230.82 

November 629.07  288.98  222.69 

December  757.34  271.54  102.03 

1940  January 555.05  210.13  197.82 

February 656.41  324.74  280.90 

March  885.76  377.33  388.13 

April 684.51  348.09  280.43 

May 776.73  370.54  265.20 

June   1,019.47  545.03  389.82 

Total  8,346.16  3,390.90  3,064.01 

Tons  Produced  27,685:  per  ton  (.30)  (.12)  (.11) 

1940  July 702.68  290.69  308.62 

August 629.77  269.07  302.64 

September 864.02  234.17  409.38 

October 864.42  466.64  285.98 

November  765.49  990.02  327.12 

December  971.85  1,115.50  418.33 

1941  January 1,120.64  1,310.28  290.06 

February 797.56  292.09  349.56 

March  945.41  876.01  420.68 

April 655.73  426.02  351.61 

May 771.64  295.11  388.09 

June 1,276.99  339.26  473.42 


Total    10,366.20  6,904.86  4,325.49 

Tons  Produced  32,000 :  per  ton  ( .32 )  ( .22 )  ( .14 ) 

Increase  .15  (.02)  (.10)  (.03) 
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Q.  Mr.  Flick,  what  was  your  understanding 
when  you  first  saw  this  letter,  this  letter  and  the 
attached  memorandum  of  compilations,  the  attached 
memorandmn,  as  far  as  whether  there  was  any 
charge  for  or  claimed  charge  for  items  other  than 
direct  cost  of  manufacture? 

Mr.  Rosenberg:  I  object  to  that  as  incompe- 
tent, irrelevant  and  immaterial,  the  document 
speaks  for  itself.  I  don't  think  we  are  particularly 
concerned  with  this  indivicluars  understanding  in 
reference  to  that.  He  can  testify  as  to  what  he 
received  and  what  was  written  him  by  Westvaco, 
or  anything  of  that  sort,  but  I  don't  see  the  per- 
tinency or  the  materiality  of  the  mental  imder- 
standing  of  this  witness.  [58] 

Mr.  Bemiett:  I  can  answer  that  very  directly. 
As  counsel  stated  to  you,  they  are  defending  on 
the  theory  that  there  was  an  estoppel,  and  the  no- 
tice of  the  first  raise  of  1941  of  18  cents  which 
included  both  direct  and  indii'ect  charges,  and  we 
went  ahead  and  paid  on  that  notice,  thus  recog- 
nizing what  would  amomit  to  construction  of  the 
accounts  as  contended  for  by  the  defendant.  The 
letter,  itself,  shows  quite  on  the  contrary,  there  is 
nothing  in  the  letter  that  in  any  way  suggests  or 
intimates  that  there  is  any  indirect  charge  included 
in  this  18  cents.  On  the  contrary,  it  shows  that 
the  15  cents  of  the  18  cents  was  all  for  direct  costs, 
and  which  we  have  not  disputed.  I  want  to  show 
your  Honor  at  this  time  that  Mr.  Flick,  who  had 
taken  over  the  operation  of  the  plaintiff  corj)ora- 
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tion  in  so  far  as  this  contract  was  concerned,  un- 
derstood that  there  was  nothing,  and  there  was  noth- 
ing to  make  him  understand  to  the  contrary  that 
this  18  cents  was  anything  other  than  direct  costs 
of  manufacture 

The  Court:  Well,  I  suggest  that  you  develop 
the  facts;  what,  if  anything,  he  did  in  relation  to 
this  document.  Your  question  was  a  compound 
question. 

Mr.  Bemiett:  Perhaps  my  question  was  not  in 
good  form,  if  the  court  please. 

Q.  Did  you  have  any  knowledge  at  the  time 
that  you  first  had  in  charge  or  had  to  do  vrith 
the  pricing  or  operations  of  the  contract  in  issue, 
this  contract  of  January  29,  1937,  as  to  [59]  whether 
prior  to  that  time,  in  August,  1941,  when  the  tirst 
price  raise  was  claimed  by  the  defendant,  or  up 
to  the  time  you  first  took  charge  of  the  matter, 
as  you  have  testified,  that  there  had  been  any 
claim  made  by  the  defendant  in  this  18-cent  price 
raise  for  increased  indirect  costs? 

A.  Well,  when  I  first  looked  into  this  contract 
and  reviewed  the  contract  to  familiarize  myself 
with  it  and  then  examined  whatever  files  were  avail- 
able in  connection  with  the  contract  which  Mr.  Can- 
vin,  as  Secretary  and  Treasurer  had  in  his  office, 
the  only  thing  that  Mr.  Canvin  had  in  liis  file  was 
these  direct  figures  for  labor,  material  and  power, 
and  he  had  nothing  in  his  files  to  show  any  general 
allocations  of  overhead,  or  any  indirect  charges 
or  anything  of  that  kind.    The  price  had  gone  up 
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from  $2.80  to  $2.98,  and  there  was  an  18-cent  m- 
crease.  Here  was  a  statement  that  showed  a  15-cent 
increase  in  these  direct  charges.  I  understood  from 
Mr.  Canvin  that 

Mr.  Rosenberg:    Just  a  moment. 

The  Court:    What  you  understood  may  go  out. 

The  Witness:  May  I  say,  I  discussed  with  Mr. 
Canvin 

Mr.  Beimett :  You  can  say  you  discussed  it  with 
Mr.  Canvin,  but  counsel  is  objecting  to  anything 
Mr.  Canvin  said  to  you. 

The  Witness:  You  mean  I  am  not  permitted  to 
say  what  Mr.  Canvin  told  me? 

The  Court:  In  the  legal  terms,  that  is  hearsay 
evidence. 

The  Witness:  Well,  going  over  the  files,  that 
is  something  actual  which  I  did,  was  to  examine 
the  files  that  were  available  [60]  in  connection  with 
the  contract,  and  in  going  over  the  files  it  was 
all  I  found  in  the  way  of  a  statement  of  the  fig- 
ures; that  stipulated  a  price,  in  other  words,  of  18 
cents.  There  was  nothing  in  the  files  about  any 
overhead  charges,  or  any  indirect  charges  or  any- 
thing of  that  sort.  I  found  nothing  in  the  files 
to  show  any  further  details  had  been  furnished  or 
had  been  requested  than  15  cents  of  the  18  cents 
was  for  these  direct  charges. 

Mr.  Rosenberg:  May  I  have  the  question  read? 
I  take  it  the  answer  is  ''No." 

(Question  read  by  the  reporter.) 

The  Witness:     I  had  no  knowledge  they  were 
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claiming-  anything  on  overhead  or  that  there  were 
any  items  of  overhead  involved,  or  that  there  were 
any  items  of  overhead  in  the  18-cent  figure. 

Q.  (By  Mr.  Bennett)  :  When  was  the  first  time 
you  had  any  knowledge  or  intimation  of  any  kind 
that  the  defendant  claimed  or  asserted  that  their 
first  increase  of  18  cents  included  anything  other 
than  the  direct  items  of  charges  for  the  manufac- 
ture of  gypsum  •? 

A.  Well,  the  first  time  I  had  any  information 
was  when  I  first  examined  figures  at  Westvaco 's 
plant  in  January,  1944.  At  that  time  I  examined 
their  figures  for  1943,  and  1942,  and  having  nothing 
in  our  files  comparable  to  what  they  were  then 
showing  me,  this  one  with  a  lot  of  overhead  allo- 
cations in  1943  or  1942,  I  asked  them  to  furnish 
me  the  similar  figures  [61]  for  the  previous  pe- 
riod, so  I  could  see  whether  they  made  changes, 
apparent  changes  in  their  accounting  method,  or 
not,  and  I  think  it  was  in  January,  1944,  that  is 
the  first  time  I  knew  they  were  claiming  to  have 
it  on  the  books.    I  never  examined  their  books. 

Q.  At  that  time  you  were  willing  to  pay  that 
price  for  increased  cost  even  based  on  $2.98? 

A.     They  claimed  that  their  costs  had  gone  up. 

Q.    You  mean  after  the  first  price? 

A.  After  the  first  price,  increase  of  18  cents. 
That  price  was  $2.98  that  was  being  paid  when  I 
came  back  in  the  cement  company  in  1942  and  con- 
tinued to  be  paid  through  1942  and  1943.  The  OPA 
had  gone  into  effect  on  most  commodities  and  set 
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March,  1942,  ceiling  prices.  The  OPA  took  over 
control  and  froze  the  price  at  2.98.  They  claimed 
the  costs  had  gone  up  in  1942  and  1943.  I  went 
down  there  in  January,  1944,  and  examined  their 
figures  they  presented  to  me,  and  I  tried  to  look  at 
the  basis  of  indicating  their  labor  and  power  and 
natural  gas,  fuel,  direct  costs  of  producing,  which 
indicated  to  me  that  they  were  entitled  to  an  in- 
crease of  29  cents  on  account  of  these  two  charges. 

Q.     29  cents  above  the  $2.98  price? 

A.    Yes. 

Q.     That  you  had  been  paying? 

A.  Yes.  1  personally  would  proceed  to  recom- 
mend a  price  of  $2.98  [62]  plus  29. 

Q.     Or  $3.27? 

A.  So  with  the  OPA  having  already  frozen 
their  price  at  2.98  we  could  not  pay  the  $3.27 
even  though  we  wanted  to,  and  they  could  not  re- 
ceive it  even  though  they  wanted  it.  There  was 
no  object  at  that  time  in  going  back  and  trying 
to  reopen  the  2.98  price.   [62-a] 

Mr.  Rosenberg:  I  am  going  to  object  to  this 
form  of  testimony,  Your  Honor.  This  is  not  re- 
sponsive to  any  question.  1  want  to  know  what 
question  he  is  answering  now. 

Mr.  Bennett:  I  am  trying  to  get  the  facts  in 
without  asking  little  short  questions.  The  witness 
is  now  testifying  in  answer  to  your  contention 
that  we  had  been  advised  that  there  were  indirect 
charges  paid  without  any  opposition.  The  witness 
is  testifying  as  to  what  he  did  and  why. 
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The  Court:  Proceed.  Reframe  your  question. 
Tiie  Reporter  left  or  I  would  have  him  read  the 
question  and  answer. 

Q.  (By  Mr.  Bemiett)  :  As  I  understand  it,  then, 
until  you  were  advised  in  1944  that  they  were 
claiming  an  increase  based  upon  indirect  items 
of  cost  as  well  as  the  29  cents  direct  cost,  which 
you  are  willing  to  accept,  you  had  not  had  any 
knowledge  or  intimation  of  any  kind  or  character 
that  the  defendant  had  claimed  at  any  time  or 
was  claiming  at  any  time  or  was  asserting  that 
any  indirect  cost  should  be  included  in  the  price 
that  you  should  pay  for  this  gypsum? 

A.  I  had  no  knowledge  of  their  claims  of  indi- 
rect cost  and  overhead  and  so  forth  until  I  went 
down  there  and  made  the  examination  in  January, 
1944. 

Q.  The  total  claim  of  that  second  jjrice  raise 
was  78  cents,  was  it  not,  Mr.  Flick? 

A.  78  cents,  that  is  correct.  They  claimed  a 
price  of  $3.76. 

Q.  Now,  you  found  there  was  a  29-cent  item 
of  direct  charge.  [63]  What  were  the  so-called 
items  of  indirect  charge?  Bo  you  have  any  record 
or  memorandum  of  that? 

A.  Well,  I  have  here,  if  I  am  permitted  to  re- 
fer to  them,  to  refresh  my  memoay  on  these  fig- 
ures, working  papers  which  I  made  at  their  place 
at  the  time.    May  I  refer  to  these? 

Q.  These  working  papers  that  you  say  you  are 
now  referring  to  were  notes  made  by  you  at  the 
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time  or  shortly  after  the  time  you  had  this  con- 
ference with  the  defendant's  repi-esentatives  in 
1944? 

A.  Yes,  these  are  the  notes  I  made  at  the  time 
in  Westvaco's  office. 

Q.     All  right. 

Mr.  Rosenberg:  I  am  not  going  to  make  any 
objection,  if  the  Court  please,  on  the  ground  it  is 
not  the  best  evidence,  as  obviously  the  books  are. 
I  might  say  this,  that  prior  to  trial  I  had  discussed 
with  counsel  the  best  means  of  expediting  the  trial 
of  this  case  without  bringing  in  original  records 
and  documents,  and  I  am  perfectly  willing  to 
waive  the  best  evidence  rule  where  I  know,  as  I 
do  know,  that  Mr.  Flick  has  gone  over  our  rec- 
ords and  has  made  worksheets,  but  I  have  not  re- 
ceived any  reply  from  comisel,  and  I  am  hopeful 
I  will  be  accorded  the  same  privilege.  I  think  that 
is  a  logical  and  expeditious  way  to  elicit  this  testi- 
mony, but  I  do  not  want  it  to  work  one  way.  I 
would  like  it  to  work  both  ways. 

Mr.  Bennett:  If  your  Honor  please,  all  this 
witness  is  [64]  talking  about  is,  he  asked  whether 
he  could  refresh  his  recollection  as  to  what  they 
claimed  or  told  him  at  the  time. 

The  Court:  He  is  entitled  to  refresh  his  recol- 
lection. 

Mr.  Bemiett:     That  is  all. 

Q.  By  the  way,  Mr.  Flick,  when  you  were  down 
there,  you  did  not  make  an  audit  of  their  books, 
did  you  1  A.    I  did  not. 
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Q.  Did  they  offer  to  let  you  make  an  audit  of 
their  books? 

A.  When  I  first  went  down  they  showed  me 
some  working  sheets  containing  some  figures  which 
purported  to  be  taken  from  their  books.  I  did 
not  go  back  and  audit  their  books,  check  their 
vouchers,  check  all  the  journal  entries  and  every- 
thing because  I  assumed  that  the  figures  they  were 
showing  me  were  in  fact  taken  from  the  books,  as 
they  said  they  were,  and  I  assumed  they  were 
honest  in  their  accomiting  and  so  forth.  I  assumed 
they  were  not  padding  the  accomits  for  the  purpose 
of  the  contract  or  anything  of  the  sort.  So  I  did 
not  go  down  there  with  the  idea  of  doing  a  lot  of 
checking  back  of  vouchers,  original  vouchers  and 
that  kind  of  thing,  and  I  did  no  such  checking. 
They  furnished  me  figures  and  I  took  those  figures 
and  I  discussed  those  figures. 

Q.  The  figures  that  they  furnished  you  for  this 
78  cents  claimed  increase,  you  have  already  stated 
that  the  29  cents  you  agreed  to  as  being  actual  or 
direct  cost  or  the  manufacture  of  gypsum;  will  you 
tell  the  Court  what  those  items  amount  to  and  [65] 
what  they  cover?  A.     The  29  cents  .^ 

Q.    Yes. 

A.  The  29  cent  increase  in  dii-ect  charges  was 
tlie  difference,  the  increase  from  1942  direct  charges 
of  71  cents  to  the  1943  direct  charges  of  $1.00. 
There  was  an  increase  of  29  cents  in  the  direct 
charges.  Those  direct  charges  consisted  of  oper- 
ating labor,  repair  labor,  which  they  told  me  was 
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labor  on  the  drying  and  grinding  machinery  for 
the  gypsum  after  it  had  been  precipitated  and  fil- 
tered out,  oj)erating  la))or,  materials  and  supplies  for 
the  grinding  and  drying  machines  for  the  gypsum 
after  it  had  been  filtered  out,  the  fuel  oil  and  natural 
gas  required  to  heat  the  drier  for  the  gypsum  after  it 
had  been  filtered  out,  the  power  required  to  run  the 
grinding  machinery  for  the  gypsum  after  it  had  been 
filtered  out,  and  the  workmen's  compensation  m- 
surance  and  social  security  taxes  directly  relating 
to  the  operating  labor  and  repair  labor  charge, 
and  water  necessary  in  the  processing  of  the  by- 
product gypsum.  So  those  items  together  aggre- 
gated for  1942  71  cents;  for  1943,  $1.00,  an  in- 
crease of  29  cents  in  the  direct  charges. 

Did  you  ask  me  also  the  other  items  .^ 

Q.  Yes.  Now,  the  indirect  items  that  they  sought 
to  claim,  which  amounted  to  the  difference  between 
29  cents  and  78  cents,  or  49  cents.  What  were  they, 
Mr.  Flick? 

A.  The  first  item  is  depreciation,  which  w^ent  up 
from  38.4  [66]  cents  in  1942  to  45.4  cents  in  1943,  an 
increase  of  7  cents  per  ton  of  gypsum  on  depreciation. 
I  received  no  detail  on  the  depreciation  because  I  was 
informed  that  the  figures  were  kept  in  New  York  and 
they  had  no  detailed  figures  here. 

The  insurance  of  1  cent  in  1942  and  1.7  cents  in 
1943,  an  increase  of  .7  of  a  cent  per  ton. 

Taxes,  real  and  personal  property  taxes,  1.5  cents 
in  1942 ;  1.9  cents  in  1943,  an  increase  of  .4  of  a  cent. 

Laboratory  production  control  and  research,  10.5 
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cents  in  1942;  30.4  cents  in  1943,  an  increase  of 

19.9  cents. 

General  plant  expense,  17.4  cents  in  1942;  27 
cents  in  1943,  an  increase  of  9.6  cents. 

Engineering  and  maintenance  supervision,  2.2 
cents  in  1942,  3.7  cents  in  1943,  an  increase  of  1.5 
cents. 

Purchasing  and  stores,  2.3  cents  in  1942,  4.9 
cents  in  1943,  an  increase  of  2.6  cents. 

Accoimting,  4.8  cents  in  1942,  7  cents  in  1943, 
an  increase  of  2.2  cents. 

Overhead,  4.9  cents  in  1942,  9.3  cents  in  1943, 
an  increase  of  4.4  cents. 

Q.  {By  Mr.  Bennett) :  That  was  the  item  of 
overhead  f 

A.  Called  overhead.  I  subsequently  asked  for 
the  detail  on  that,  which  I  obtained,  but  these  were 
the  initial  figures  that  made  up  that  increase. 

Those  items  altogether  were  grouped,  the  item 
called  overhead,  [67]  the  item  of  laboratory  pro- 
duction control  and  research,  general  plant  ex- 
pense, engineering  and  maintenance  supervision, 
J) ur chasing  and  stores,  accounting  and  overhead, 
called  overhead,  those  items  together  aggregated 
in  1942  42.1  cents,  in  1943  82.3  cents,  or  an  in- 
crease of  40.2  cents.  So  that  smnmarizing,  we  had 
28.9  cents  for  the  direct  charges — I  called  that  29 
cents  a  few  minutes  ago,  rounding  it  out — 8.1  for 
depreciation,  insurance  and  taxes,  40.2  cents  for 
all  these  overhead  items,  and  .1  of  a  cent  for 
l)ittern.    Their   figures,   I   may   say,   do   not   show 
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that.  They  just  show  29  cents.  There  is  appar- 
ently no  increase  in  bittern.  All  those  items  added 
together  show  an  increase;  adjusting  for  fractions 
you  get  a  figure  of  78  cents,  as  claimed  by  them. 

Q.  Were  you  told  at  that  time  or  subsequently 
how  or  why  those  i3articular  amomits  of  overhead 
or  general  or  indirect  charges  were  listed  in  the 
amomits  they  listed.^  A.     They  told  me 

Mr.  Rosenberg:  May  I  have  the  foundation  laid 
so  we  will  know  with  whom  he  was  talking? 

Mr.  Bemiett:     Yes. 

Q.     To  whom  were  you  talking  at  that  time? 

A.  I  went  to  the  Newark  plant  office  of  West- 
vaco  in  company  with  Mr.  Canvin,  who  was  sec- 
retary-treasurer, and  Mr.  Wallace  C.  Riddell,  who 
was  our  chemical  engineer  at  that  time,  to  examine 
these  figures,  and  we  talked  with  Mr.  W.  K  Wal- 
lace, the  [68]  Western  manager  of  Westvaco,  whose 
office  is  at  Newark,  and  with  a  Mr.  Yernon  Cmieo, 
who  was  their  accountant,  and  I  think  they  called 
him  plant  office  manager,  and  the  information  was 
given  me  as  to  the  accomits  by  Mr.  Cuneo  and  Mr. 
AN'^ailace,  as  I  recall,  was  present  during  all  my  con- 
versations with  jVIi'.  Cuneo. 

Now,  these  charges  to  overhead  were  stated  to 
me  to  be  made  in  accordance  with  their  imiform 
national  accounting  system,  which  is  prescribed 
by  their  New  York  oifice,  and  which  the  Newark 
office  carries  out,  and  the  basis  for  allocating  these 
various  overhead  items  is  prescribed  for  them  in 
this  uniform  national  system  wJiich  Westvaco  Chlo- 
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rine  Products  Corporation,  I  was  told,  follows 
through  in  their  plants  in  West  Virginia  and  else- 
where on  the  Atlantic  Coast,  elsewhere  on  the 
West  Coast,  and  at  Newark. 

Q.  Were  you  given  any  details  as  to  why  they 
allocated  a  certain  percentage  of  overhead  or  in- 
direct charges  to  this  i  Any  basis  for  making  such 
allocations  ? 

A.  They  allocated  their  overheads  because  that 
is  the  way  they  were  told  to  do  it  by  their  New 
York  office.  They  stated  that  they  considered  that 
correct  accomiting  under  their  uniform  system  to 
allocate  these  overheads  to  the  products  that  they 
made. 

Q.  You  were  not  able  at  the  time  to  ascertain 
from  their  books  and  records,  and  assuming  that 
any  allocation  of  so-called  indirect  or  overhead  was 
appropriate  in  this  case,  whether  the  [69]  amounts 
allocated  or  made  were  in  accordance  with  the 
actual  operation  or  they  were  the  result  of  some  ar- 
bitrary rule  of  thumb  or  other  accounting  tech- 
nique. 

A.  Many  of  the  items  which  they  allocated,  of 
which  they  allocated  a  portion  to  the  gypsmn  pro- 
duction, quite  obviously  did  not  arise  out  of  the 
drying  and  grinding  of  this  byproduct  gypsum. 
There  was  one  item  of  new^  products  research  for 
which  they  charged  gypsum,  i  believe  it  was,  11 
cents  a  ton,  and  I  could  not  see  how  in  the  world 
they  could  justify  charging  11  cents  a  ton  to  this 
byproduct  gypsum  for  the  allocation  of  new  pj-od- 
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ucts  research.  Their  research  laboratory  was  work- 
ing on  products  that  were  completely  foreign  to 
gypsum.  But  that  was  part  of  their  uniform  na- 
tional accounting  system.  They  charged  everything, 
and  so  they  charged  new  jjroducts  research.  I 
could  elaborate  on  that  if  you  wish. 

Q.     Well,  please. 

A.  Because,  for  example,  they  had  put  on  a 
niunber  of  plant  guards  down  there.  They  had 
heavy  watchman  expense  because  they  were  mak- 
ing products — this  ethylene  di-bromide — and  they 
had  in  one  section  of  their  plant  a  defense  plant 
corporation  unit  plant  which  is  now  being  adver- 
tised for  sale  by  the  Defense  Plant  Corporation, 
where  they  were  producing  a  catalyst  for  making- 
synthetic  rubber,  and  they  had  a  contract  with 
the  Rubber  Reserve  Corporation.  Due  to  these 
critical  or  wartime  critical  products,  they  had  put 
on  plant  protection.  They  had  [70]  put  on  guards 
and  watchmen 

Mr.  Rosenberg:  Just  a  minute,  Mr.  Flick,  I 
want  to  know  what  he  was  told.  This  witness  is 
giving  a  lot  of  conclusions  and  observations. 

Mr.  Bennett:     I  will  qualify  that,  counsel. 

Q.  Were  you  told  these  things  when  you  were 
down  there '^ 

A.  I  was  told  everything  I  am  ?"elating.  I  did 
not  imagine  any  of  this. 

Q.     Gro  ahead. 

A.  So  the  byproduct  gypsum  was  charged  a 
share  of  all  of  this  plant  protection  and  whatnot 
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and  the  upkeep  of  the  plant  grounds.  They  have  a 
very  nice  plant  down  there.  It  is  very  beautifully 
kept.  They  have  nice  lawns,  shrubbery  and  tiow- 
ers,  and  the  production  of  this  byproduct  gypsum 
is  charged  its  proportion  of  all  of  that. 

Q.  That  is,  you  mean  they  sought  to  charge  it 
in  this  second  price  raised 

A.  Yes,  they  charged  it  so  on  their  books  and 
so  told  me  that  they  kept  their  l^ooks  that  way. 
They  charged  plant  accounting,  the  cost  of  book- 
keeping; they  charged  a  portion  of  that  to  this 
byproduct  gypsum;  they  charged  a  portion  of  pur- 
chasing expense,  their  engineering  expense.  They 
charged  a  portion  of  their  New  York  office  ex- 
pense. They  charged  a  portion  of  their  West  Coast 
expense,  West  Coast  general  expense,  West  Coast 
general  supervision,  West  Coast  telephone  and  tele- 
graph, New  York  office  [71]  expense,  exploration — 
a  portion  of  exploration  is  charged  to  the  drying 
and  grinding  of  this  byproduct.  Subscriptions  and 
donations,  production  cost  control,  cost  accounting 
and  statistics,  personnel  department  expense,  tak- 
ing care  of  Selective  Service  deferments,  and  so 
forth,  and  hiring  new  employees.  I  might  say  in 
this  case  I  am  now  relating  I  took  notes  in  my 
conversations  with  Mr.  Cuneo.  1  made  a  pencilled 
carbon  copy  at  the  time  I  noted  these  things  in 
my  conversation  and  I  left  with  Mr.  Cmieo  the 
carbon  copy  so  that  subsequently  we  would  have 
no  misunderstanding  as  to  what  he  told  me  and 
what  I  took  away  with  me. 
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Group  insurance.  So  their  general  principle,  as 
prescribed  under  their  uniform  accounting  system, 
was  to  allocate  a  portion  of  this  l)yproduct  gypsum 
of  ever}^  kind  of  overhead  and  indirect  expense. 

Q.  The  first  time,  however,  that  you  knew  that 
that  was  their  policy  was  w^hen  you  went  down 
to  the  plant  and  had  this  first  talk  with  Mr.  Cmieo 
in  1944? 

A.  That  is  correct.  That  is  the  first  time  that 
I  found  out  what  they  were  charging  on  their 
books. 

Q.  But  up  to  that  time  there  was  nothing  in 
your  files  or  in  your  dealings  with  the  Westvaco 
people  or  with  your  own  associates  in  Pacific  Port- 
land Cement  Company  that  indicated  in  any  way 
that  at  any  time  Westvaco  had  claimed  or  were 
claiming  the  right  to  increase  its  price  under  this 
contract  by  any  [72]  increase  of  price  in  these  so- 
called  indirect  items  of  the  character  that  you 
have  mentioned? 

A.  I  had  absolutely  no  information  as  to  all 
of  this  detail,  which  I  obtained  for  the  first  time 
when  I  went  there  in  January,  1944,  and  on  subse- 
quent requests  for  information,  which  they  fur- 
nished. 

Q.  To  be  certain  now,  Mr.  Fhck,  that  was  the 
first  time  that  you  had  any  knowledge  or  intima- 
tion that  Westvaco  contended  or  claimed  the  right 
to  make  an  increase  in  price  because  of  any  such 
so-called  indirect  charge? 

A.     That  is  correct. 
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Mr.  Rosenberg:  Mr.  Bennett,  yon  yourself  have 
so  testified.  I  submit  the  question  has  been  asked 
and  answered  three  times.  It  is  leading  and  sug- 
gestive and  argumentative. 

Mr.  Bennett:  I  did  not  mean  to  transgress  the 
rule  there,  but  you  complained  before  that  the  wit- 
n(3ss  was  not  answering  specifically  and  categor- 
ically the  questions  I  asked,  and  I  thought  I  might 
anticipate  the  objection  by  asking  these  questions. 

Mr.  Rosenberg:  That  does  not  answer  the  ob- 
jection. 

The  Court :  It  is  fair  to  say  that  they  are  slightly 
leading  and  suggestive. 

Mr.  Bennett:  Maybe  it  was,  but  I  did  that, 
Your  Honor,  with  the  idea  that  it  could  overcome 
what  I  anticipated  might  be  another  comment  from 
counsel.  [73] 

A.  May  I  add  just  one  more  thing  from  my  notes 
as  to  what  Mr.  Cuneo  told  me  about  their  account- 
ing? 

Q.    Yes. 

A.  Mr.  Cmieo  stated  to  me  that  they  were  not 
charging  to  the  byproduct  gypsum  any  cost  of  any 
of  the  processing  previous  to  the  point  of  separa- 
tion of  the  byproduct  gypsum. 

Q.  Subsequently  and  after  you  had  a  chance  to 
go  over  those  figures  and  review  the  matter  again, 
did  you  raise  any  question  with  the  defendant  West- 
vaco as  to  the  propriety  of  these  charges  totaling 
49  cents  for  the  items,  indirect  and  otherwise,  that 
you  have  mentioned  here? 
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A.  We  raised  a  question  almost  immediately. 
I  may  say  at  the  time  I  examined  the  figures  at 
Newark  in  my  capacity  as  controller,  my  job  on 
that  occasion  was  to  get  the  information  and  not 
to  raise  questions  and  enter  into  questions  with 
them.  I  was  purely  there  for  the  purpose  of  fact 
finding,  to  get  the  information  and  come  back 
and  report  to  my  superiors,  and  Westvaco  gave 
us  a  letter,  I  believe,  dated  January  14,  1944,  in- 
forming us  their  costs  had  gone  up  78  cents  and 
after  March  15,  1944,  the  new  price  would  be  $3.76, 
and  they  requested,  because  the  OPA  price  controls 
would  prevent  any  such  price  increase,  they  re- 
quested us  to  join  them  in  applying  to  the  OPA 
for  an  increase  in  the  maximum  price  from  $2.98 
to  $3.76. 

I  talked  with  Mr.  Wallace  of  Westvaco  on  Janu- 
ary 26,  1944,  by  telephone,  and  Mr.  Wallace  told 
me  that  they  wanted  us  to  [74]  join  with  them  in 
the  OPA  application,  and  I  asked  him  what  form 
they  visualized  our  participation  in  it  would  lake, 
and  he  said  that  they  wanted  to  get  us  to  write  a 
letter  to  the  OPA  saying  we  would  not  object  to 
the  increase  because  it  was  justified  under  this 
escalator  clause  in  our  contract,  and  I  said  that 
it  might  be  all  very  well  to  ask  OPA  for  authority 
for  a  maximum  price  of  $3.76,  but  we  had  some 
questions  as  to  the  accounting  charges,  and  even 
though  a  78  cent  increase  might  be  the  maximum 
to  be  asked  from  OPA,  that  we  would  have  to  de- 
termine what  lesser  price  would  be  proper.   Under 
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OPA  regulations  you  could  always  charge  a  lesser 
price  than  the  maximum.  Then  on  February  4  we 
wrote  a  letter  to  Westvaco  in  which  we  set  forth 
in  writing  that  Westvaco  had  shown  us  that  this 
78  cents  was  composed  of  direct  cost,  29  cents,  and 
these  other  items,  and  we  raised  the  question  in 
that  letter  as  to  the  propriety  of  these  other 
charges. 

Q.  Now,  so  we  can  get  some  of  the  letters  in 
evidence  which  you  have  mentioned, — (to  Mr.  Ro- 
senberg), have  you  seen  this  letter  of  the  14th '^ 

Mr.  Rosenberg:    Yes. 

Mr.  Bemiett:  I  will  oft'er  in  evidence  a  letter 
of  January  14,  1944,  from  Westvaco  Chlorine  Prod- 
ucts Corporation  to  Pacific  Portland  Cement  Com- 
pany, informing  us  in  writing  of  this  claimed  in- 
crease of  78  cents. 

The  Court :    Let  it  be  admitted  and  marked.  [75] 

Mr.   Bennett:    I   miderstand   counsel   would   be 
willing  to  have  us  substitute  a  copy  for  that  one. 
(The  letter  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  2.) 

Mr.  Bennett:  I  have  no  objection  to  marking 
this  original  and  substituting  a  copy  tomorrow. 
The  witness  has  explained  in  substance  this  letter, 
their  claim  for  an  increase  of  78  cents  per  ton.  1 
would  like  it  in  the  record.  Does  your  Honor  wish 
it  read  or  shall  it  be  deemed  read'? 

The  Court:  You  may  read  it  into  the  record  if 
you  wish. 
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Mr.  Bennett :  Your  Honor  would  like  it  read  in 
the  record*? 

The  Court:  I  have  no  choice  in  the  matter: 
whatever  you  wish. 

Mr.  Bennett:  This  is  a  letter  on  the  letterhead 
of  Westvaco  Chlorine  Products  Corporation,  New- 
ark, California,  January  14,  1944. 

"Pacific  Portland  Cement  Company 

417  Montgomery  Street, 

San  Francisco,  California 

"Gentlemen: 

"Referring  to  that  certain  agreement  dated  the 
29th  day  of  January,  1937,  wherein  Pacific  Port- 
land Cement  Company,  a  California  corporation, 
is  party  of  the  first  part,  and  California  Chemical 
Company,  a  Delaware  Corporation,  was  party  of 
the  second  part,  and  which  said  agreement  was  sub- 
sequently   [76]    assigned   by    Cahfomia    Chemical 
Company,   a   Delaware   Corporation,   to   Westvaco 
Chlorine   Products   Corporation,   a   Delaware   cor- 
poration,   and   which    said   agreement    covers    the 
sale  of  gypsum  to  Pacific  Portland  Cement  Com- 
pany, in  accordance  with  its  terms,  you  are  hereby 
advised  that  the   average   cost   of  the  production 
of  gypsum  by  the  midersigned,  Westvaco  Chloj'ine 
Products    Corporation,    for   the   twelve-month   pe- 
riod commencing  January  1,  1943,  and  ending  De- 
cember 31,  1943,  was  more  than  five  (5)  per  cent 
above  its  average  cost  of  production  of  gypsum  for 
the  preceding  twelve-month  period  commencing  on 
the  1st  day  of  January,  1942,  and  ending  on  the 


Westvaco  Chlorine  Products  Corp.  121 

(Testimony  of  C.  Bruce  Flick.) 

31st  day  of  December,  1942.  The  actual  advance 
in  Westvaco  Chlorine  Products  Corporation's  cost 
of  production  of  gypsum  for  the  twelve-month  pe- 
riod commencing  January  1,  1943,  and  ending  De- 
cember 31,  1943,  over  the  twelve-month  period  com- 
mencing January  1,  1942,  and  ending  December  31, 
1942,  was  seventy-eight  (78)  cents  per  ton. 

*' Pursuant  to  the  terms  of  Paragraph  6  of  the 
agreement  hereinabove  referred  to,  you  are  hereby 
given  sixty  (60)  days  notice  in  writing,  that  com- 
mencing on  the  15  day  of  March,  1944,  the  price 
to  be  charged  you  and  the  amount  to  be  paid  by 
you  for  all  gypsum  delivered  to  your  company  by 
the  undersigned,  pursuant  to  the  terms  of  said 
agreement  hereinabove  referred  to,  will  be  at  the 
rate  of  Three  and  76/100  ($3.76)  Dollars  per  ton, 
said  payment  to  be  made  in  the  manner  set  out  in 
said  agreement.  [77] 

''You  are  advised  that  an  application  will  be 
made  to  the  Office  of  Price  Administration  for  an 
order  confirming  and  authorizing  the  above  in- 
crease in  price. 

"You  are  further  advised  that  the  books  of  ac- 
count and  records  of  the  undersigned  corporation 
relating  to  its  production  cost  of  gypsum  will  be 
open  to  your  inspection  at  all  reasonable  times. 

"Yours  very  truly, 

"WESTVACO  CHLORINE 
PRODUCTS  CORPORATION, 
"By  W.  K.  WALLACE, 

'  *  Western  Manager. ' ' 
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Q.  Was  that  letter  received  before  or  after  you 
had  talked  with  Mr.  Wallace  and  Mr.  Cuneo  down 
at  the  plant? 

A.  That  letter,  dated  January  14,  giving"  us 
the  notice,  was  dated  the  same  day  that  we  were 
in  fact  at  the  plant  making  this  examination. 

Q,  You  had  not  received  that  letter  before  you 
went  to  the  plant? 

A.  No,  we  had  not.  Wallace  had  told  us  earlier 
that  the  costs  were  up  and  to  expedite  things  we 
went  down  and  we  were  there  on  the  same  day, 
January  14.    Their  letter  is  dated  January  14. 

Q.  Mr.  Flick,  you  have  stated  that  you  objected 
to  this  49  cents  for  indirect  items,  some  of  which 
you  mentioned,  and  told  them  that  you  were  will- 
ing to  pay  the  direct  or  actual  costs  in  the  sum 
of  $.29  without  verifying  the  matter  on  their  books, 
ytate  to  the  Court  why  it  was  that  you  objected 
to  the  [78]  increase  of  these  indirect  items  of  49 
cents. 

A.  We  objected  to  the  49  cents  overhead  allo- 
cations and  indirect  charges  because  in  our  view 
it  was  absolutely  incorrect  accounting  for  them 
to  charge  as  costs  of  producing  this  byproduct  gyp- 
sum any  of  these  overhead  and  indirect  items.  We 
have  a  product  which  is  a  waste  product,  and  in 
order  to  give  it  value  they  have  to  dry  it  and  grind 
it  and  put  it  on  freight  cars.  As  that  gypsum 
is  actually  something  they  have  to  get  rid  of  in 
order  to  make  magnesium  oxide,  the  sulphate  is 
an  impurity.    They  can't  have  sulphates  and  cal- 
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cium  going  into  the  manegismn  oxide,  at  least  not 

very  much  of  it. 

Mr.  Rosenberg:  Just  a  moment.  Is  this  witness 
testifying  as  an  expert? 

Mr.  Bennett:  Well,  I  will  consider  him  as  an 
expert.  He  is  stating  his  reasons. 

Mr.  Rosenberg:  I  am  not  going  to  consider  him 
a  chemical  expert  miless  he  qualities  as  such.  I 
think  it  is  presumptions  for  this  accountant  to  tes- 
tify as  a  chemist,  and  I  ask  that  he  be  qualified 
if  he  is  going  to  express  such  opinions. 

Mr.  Bemiett:  I  would  like  at  this  time — I  can 
do  that,  too,  perhaps 

Mr.  Rosenberg:    Go  ahead. 

Mr.  Bennett:  I  would  like  at  this  time  to  clear 
up  one  matter.  Your  Honor.  During  the  opening- 
statement  of  defendant's  counsel,  he  stated  amoni?; 
other  things  that  this  contract  that  [79]  they  lived 
with,  acted  under,  and  wanted  to  act  imder,  at 
least  we  did,  and  they  did  on  their  own  terms,  for 
a  j)eriod  of  some  ten  years,  was  invalid.  He  also 
says  that  this  is  not  a  byproduct.  As  a  matter  of 
fact,   the   contract   deluies   it.    The   contract   says: 

"California  contemplates  the  erection  of  a  plant 
located  on  Canal  Head  at  Newark,  California, 
primarily  designed  to  produce  magnesium  oxide 
in  its  various  forms,  which  plant  will  produce  as 
a  byproduct  substantial  quantities  of  gypsum.''  I 
think  the  witness  need  not  qualify  as  a  chemical 
expert  to  say  that  this  is  a  byproduct  because  the 
parties  in  their  contract  have  said  it  was  a  by- 
product. 
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Mr.  Rosenberg:  I  will  stand  on  my  objection 
that  when  the  witness  gets  into  a  discussion  of 
chemistry  and  what  can  or  cannot  be  done  in  the 
chemical  process  involved  in  a  chemical  plant,  he 
has  not  been  qualified. 

The  Court:  That  testimony  in  relation  to  the 
language  of  that  question  may  go  out. 

Mr.  Bennett:  Your  Honor,  I  would  like  to  ask 
this  question  at  this  juncture: 

Q.  So  we  can  avoid  possible  objections,  did  you 
ever  visit  the  plant  down  there  at  Newark,  Mr. 
Plick'2 

A.     Yes,  I  visited  the  plant  in  January,  1944. 

Q.  Were  you  shown  over  the  plant  and  ex- 
plciined  the  details  of  its  ojjeration?  [80] 

A.  Yes,  I  was  shown  over  the  plant  by  Mr.  W. 
K.  Wallace,  their  western  manager. 

Q.  At  that  time  did  Mr.  Wallace  explain  to  you 
and  tell  you  what  the  manufacturing  cost 

Mr.  Rosenberg:  Don't  be  leading.  I  do  not  like 
to  object  all  the  time,  but 

Mr.  Bennett:  You  are  right.  I  will  withdraw 
the  question. 

Q.  State  what  Mr.  Wallace  said  to  you,  if  any- 
thing, in  comiection  with  the  operation,  the  proc- 
ess and  operation  then  being  carried  on  at  the 
Newark  plant  of  the  Westvaco  Corporation. 

A.  Well,  we  went  out  and  looked  over  the  plant 
itself.  We  looked  at  the  different  pieces  of  equip- 
ment. We  looked  at  the  tanks  where  the  gypsum 
was  precipitated  and  the  unit  where  the  gypsum 
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was  dried  and  ground.  We  looked  at  the  bins  where 
it  was  stored.  We  looked  at  the  loading  facilities. 
We  walked  over  the  j)lant,  and  he  just  generally 
explained  what  went  on  in  the  different  units,  the 
different  machines,  and  so  forth.  We  had  with  us 
Mr.  Wallace  Riddell,  who  was  our  chemical  engi- 
neer, and  when  we  got  back  from  the  trip,  T  said, 
"Wallace,  I  would  like  to  have  a  memorandum  of 
the  process  and  the  equipment,  and  you  are  better 
qualified  than  I.  I  wish  you  would  write  it  up," 
which  he  did,  and  I  have  a  copy  of  it  in  my  cost 
file,  because  you  can't  decide  what  is  good  account- 
ing miless  you  understand  what  hapijened.  Ac- 
counting is  supposed  [81]  to  record  facts. 

Mr.  Rosenberg:  Is  that  his  qualification,  Mr. 
Beimett,  as  a  chemical  expert.^ 

Mr.  Bemiett:  I  am  not  contending  he  was  a 
chemical  expert.  He  was  not  jjrofessing  to  be  a 
chemical  expert,  as  I  miderstood  it.  He  may  have 
said  something  about  chemistry  but  the  Court  has 
stricken  that  out. 

The  Witness:  I  have  to  have  an  understanding 
of  the  processes  in  general  in  order  to  determine 
as  to  the  accomiting,  and  Mr.  Riddell  gave  me 
that  imderstanding.  Mr.  Wallace  gave  it  to  me  in 
general  terms.  I  have  read  magazine  articles  on 
it.  I  have  read  an  article  by  Br.  Seaton.  I  think 
he  said  it  was  a  byproduct  in  his  magazine  article. 

Q.  (By  the  Coui-t) :  You  would  not  care  to 
qualify  as  a  chemical  expert,  would  you  .^ 

A.     No,  sir.   [82] 
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Q.  (Mr.  Bennett)  :  You  spoke  of  an  article  by 
Dr.  Seaton  that  you  had  read  concerning  this  oper- 
ation down  there.  Will  you  point  out  the  article 
and  describe  in  what  publication  it  appeared,  Mr. 
Flick? 

A.  Dr.  Seaton  wrote  an  article  on  a  process  in 
"Chemical  and  Metallurgical  Engineering,"  No- 
vember, 1931,  and  in  this  article  he  described  in 
general  the  process,  and  he  says,  "The  by-product 
gypsum  from  the  process,  through  the  operation  of 
favorable  location  factors  is  marketable  at  a  profit 
instead  of  being  a  valueless  waste." 

Q.     AYho  is  Dr.  Seaton? 

A.  Dr.  Seaton  is  the  executive  vice  president  of 
"Westvaco  Chlorine  Products  Corporation. 

Q.  And  he  was  formerly  connected  with  the 
predecessor  in  interest,  the  California  Chemical 
Company  ? 

A.  He  was  with  California  Chemical  Corpora- 
tion at  the  time  he  wrote  this  article  entitled,  "Bro- 
mine and  Magnesimn  Compounds  Drawn  From 
Western  Bays  and  Hills,"  containing  a  flow  sheet 
and  a  diagram  of  their  then  operation  at  Newark, 
which  was  essentially  the  same  as  the  subsequent 
and  present  operation. 

Q.     Except  as  to  size? 

A.  Except  as  to  size.  The  basic  chemistry  is  in 
articles,  text-books  and  one  thing  and  another. 

Mr.  Bennett:  Is  there  any  question,  Counsel, 
that  Dr.  Seaton,  the  executive  vice  president  of  the 
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Westvaco  Chemical  Company,  wrote  this  article  the 

witness  has  referred  to? 

Mr.  Rosenberg:  I  do  not  doubt  it  for  one  mo- 
ment. 

Mr.  Bennett:  I  would  like  to  offer  that  article 
in  evidence  at  this  time,  your  Honor.  I  will  offer 
it  in  e^adence  in  the  form  of  a  photostat  that  we 
have  prepared  from  the  publication,  itself.  I  will 
give  counsel  a  copy  of  that. 

The  Court:  Indicate  so  the  record  is  clear  the 
purpose  of  this  offer.  It  is  offered  to  prove  what? 

Mr.  Bemiett :  It  is  to  prove,  your  Honor,  several 
things:  The  character  of  operation,  the  method  of 
manufacturing  gypsum,  the  steps  advised  and  the 
admission  by  a  present  officer  of  the  corporation 
that  gypsum  is  a  by-product  and  unless  ijrocessed 
by  grinding,  drying  and  shipping  it  is  a  waste 
product. 

Mr.  Rosenberg:  We  do  not  question  that,  your 
Honor. 

The  Court:  That  is  just  what  I  was  going  to 
suggest.  There  does  not  seem  to  be  any  question 
about  it  being  a  by-product. 

Mr.  Bennett:  Counsel  stated  he  did  not  acc{'])t 
that  in  his  opening  statement. 

Mr.  Rosenberg:  I  said  nothing  of  the  kind.  I 
said  it  may  be  a  by-product  from  a  chemical  jjro- 
duction  standpoint,  but  for  accounting  purposes  it 
does  not  make  a  particle  of  difference  whether  it  is 
considered  a  by-product  or  a  joint  product.  I  am 
sure  that  was  mv  statement. 
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^ir.  Bennett :  Another  reason,  your  Honor,  tliere 
is  an  issue  [84]  here  as  to  sulphuric  acid,  counsel 
made  to  you.  Dr.  Seaton,  the  head  technical  man  of 
this  defendant  corporation,  states  here  that  this 
sulphuric  acid  is  necessary  for  the  manufacture  of 
the  principal  product,  magnesium  oxide,  that  they 
now  seek  to  charge  entirely  to  this  by-product.  I 
think  it  is  important  in  the  sense  that  it  is  an  ad- 
mission by  the  senior  executive  of  this  defendant 
corporation  that  this  charge  that  they  have  sought 
to  make  for  sulphuric  acid  against  this  by-product 
gypsum  is  improper. 

The  Court:     This  is  off  the  record. 
(Discussion  off  the  record.) 

Mr.  Bennett:  Your  Honor  did  not  rule  on  the 
matter  of  this  article? 

The  Court:  No.  There  hasn't  been  any  objection 
made  so  it  will  be  admitted  and  marked. 

(The  magazine  article  referred  to  was  there- 
upon received  in  evidence  and  marked  Plain- 
tiff's Exhibit  No.  3.) 
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Tlie  Court :  We  will  take  an  adjoiirmnent  in  this 
case  until  Wednesday,  December  10,  1947. 

(An  adjournment  was  thereupon  taken  until 
Wednesday,  December  10,  1947,  at  10:00  o'clock 
a.m.)  [85] 

Wednesday,  December  10,  1947,  10:00  o'clock  ii.ui 

The  Clerk:  Pacific  Portland  Cement  Company 
V.  Westvaco. 

Mr.  Bennett:     Ready  for  the  plaintiff. 

Mr.  Rosenberg:     Ready. 

The  Court:     You  may  proceed,  gentlemen. 

Mr.  Bennett:  Your  Honor,  as  so  frequently 
happens,  minor  typographic  errors  appear  in  the 
transcript.  Yesterday  Mr.  Rosenberg  kindly  called 
to  my  attention  certain  corrections  that  he  wished 
to  suggest  in  the  transcript  with  reference  to  his 
opening  statement,  all  of  which  I  agreed  to,  and  we 
read  over  the  remaining  portion  and  likewise  found 
minor  corrections.  I  thought  perhaps  in  a  case  of 
this  type,  involving  as  it  does  technical  phraseology, 
that  perhaps  it  would  be  of  aid  to  the  Court  and 
counsel  if  we  could  make  our  corrections  as  we  go 
alon^'.  I  have  here  both  the  list  of  the  corrections 
suggested  by  Mr.  Rosenberg  and  those  of  mine  that 
I  ^vish  to  suggest.  I  have  not  handed  Mr.  Rosen- 
])erg  the  corrections  that  I  wish  to  make.  They  are 
al]  of  minor  nature,  spelling  of  words  and  so  on. 

The  Court:  I  do  not  think  there  will  l)e  any 
difficulty  about  any  corrections  that  either  side 
wishes  to  make  to  the  transcript,  and  if  you  can 
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not  have  an  accord  there,  I  will  try  to  help  you. 

Mr.  Bennett:  As  to  Your  Honor's  copy,  shall  I 
hand  the  [86]  corrections  to  Mr.  Welsh? 

The  Court:     Very  well. 

Mr.  Bennett:  One  other  preliminary  matter: 
Mr.  Rosenberg,  I  understood  you  to  say  when  we 
last  convened,  either  in  your  opening  statement  or 
later  on,  the  defendant  corporation  had  not  made 
nor  does  it  claim  the  right  to  make  charges  for 
direct  costs  or  direct  processing  costs  up  to  the 
point  that  the  separation  of  the  calcium  sulphate 
or  gypsiun  from  bittern  is  made. 

Mr.  Rosenberg:  With  the  exception  of  the  bit- 
tern charge,  it  is  not  in  controversy,  as  I  under- 
stand it.  There  has  been  no  price  increase  based 
upon  increase  of  cost  of  bittern.  As  a  matter  of  fact, 
in  the  last  price  increase  there  was  in  fact  a  de- 
crease in  bittern  cost,  but  with  that  exception,  that 
is  true. 

Mr.  Bennett :  The  statement  I  have  made  is  true 
with  the  exception  that  you  have  claimed  the  right 
to  charge  a  portion  of  the  cost  of  the  manufacture 
of  gypsum,  the  initial  cost  of  the  bittern  so  used  ? 

Mr.  Rosenberg:     A  portion  of  it,  yes. 

Mr.  Bennett:  But  as  to  all  other  processing 
costs,  up  to  the  point  of  separation  of  the  calcium 
sulphate,  you  have  not  made  or  allocated  against 
gypsum  any  of  the  costs? 

Mr.  Rosenberg:  That  is  true.  So  that  there  won't 
be  any  misunderstanding,  we  do  allocate  to  gypsum 
a  portion  of  our  [87]  general  overhead  and  indirect 
cost,  but  the  allocation  is  made  on  the  basis  of  our 
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labor  cost  in  connection  with  the  processing  of 
gypsum  after  the  point  where  the  gypsum  is  sep- 
arated. 

The  Court:     No  overhead  prior  to  that  period. 

Mr.  Rosenberg:  No,  Your  Honor.  In  other 
woi'ds,  wc  use  as  a  basis  for  allocating  of  overhead 
the  laljor  charges  in  the  gypsum  plant  as  related  to 
tlie  entire  labor  charges  in  the  entire  plant,  so  that 
in  effect  the  result  is  we  do  allocate  overhead  on 
the  basis  of  the  relation  that  those  labor  charges 
bear  to  the  entire  labor  charges  in  the  plant. 

The  Court:  So  I  may  follow  you,  so  there  is  no 
({uestion  about  it,  the  overhead  charges  that  you 
have  in  mind  begin  when?  At  what  period?  Through 
the  whole  period? 

Mr.  Rosenberg:  I  think  I  can  explain  it  this 
way,  Your  Honor :  When  you  are  operating  a  plant, 
you  have  overhead  charges  continuously. 

The  Court:     I  understand. 

Mr.  Rosenberg :  In  order  to  determine  what  pro- 
portion of  those  general  overhead  charges  are  prop- 
erly allocable  to  gypsum,  we  allocate  them  on  the 
basis  which  the  labor  charges  which  are  directly 
related  to  the  gypsimi  processes  bear  to  the  entire 
labor  charges  in  the  plant.  So  our  position  is  that 
results  in  allocating  to  gypsiun  a  portion  of  the 
overhead.  It  is  equivalent  to  allocating  overhead 
after  the  point  of  separation.  [88] 

The  Court:  Does  any  charge  begin  before  that 
time  in  relation  to  overhead? 

Mr.  Rosenberg:  For  instance,  Your  Honor,  let 
us  take  the  western  manager  of  the  company.  He  is 
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there  all  the  time  and  his  duties  relate  to  everything 
that  goes  on  in  the  plant. 

The  Court:  All  right.  Then  there  is  no  charge 
at  the  very  inception  of  this  process? 

Mr.  Rosenberg:     Not  as  such. 

The  Court:  It  would  be  well  to  clear  that  up, 
and  I  think  you  had  better  take  some  time  so  there 
will  be  no  question  about  it.  I  had  better  take  a 
recess  so  you  won't  hurriedly  get  on  this  record 
without  having  a  full  understanding  of  the  charges, 
whatever  they  may  be.  I  say  that  advisedly. 

Mr.  Rosenberg:  Let  me  say  this,  and  if  this  does 
not  clear  it  up  for  the  Court,  then  I  will  try  to 
clear  it  up  further:  At  the  end  of  the  month  we 
know  that  during  that  month  we  have  had  various 
general  expenses  which  can  not  be  attributed  di- 
rectly to  any  product,  such  as  the  manager's  sal- 
ary, supervisory  employees,  accounting  expense,  and 
things  of  that  character,  so  then  at  the  end  of  the 
month  we  allocate  those  general  expenses  to  the 
various  products  that  we  produce  in  the  propor- 
tions that  the  direct  charges  of  labor,  directly  at- 
tributable to  those  various  products,  bear  to  the 
entire  labor  charges.  Does  that  make  it  clear  to  the 
Court? 

The  Court:  It  is  clear  to  me,  either  one  way  or 
the  other,  [89]  l^ut  I  wanted  to  clear  up  in  my  own 
mind,  and  the  reason  I  indicated  was,  the  truth  of 
the  matter  is  from  the  standpoint  of  overhead 
charges  attributable  to  this  magnesiiun  begins  at  the 
very  inception  of  the  operation. 

Mr.  Rosenberg :    You  mean  gypsum.  Your  Honor  ? 
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The  Court :     Or  gypsum,  rather. 

Mr.  Rosenberg:     I  do  not  think  that — 

The  Court:  There  is  overhead,  keeping  in  mind 
superintendents,  supervision  and  what  not,  labor 
costs — there  is  a  percentage  that  is  attributable  to 
that,  isn't  there? 

Mr.  Rosenberg:  A  percentage,  but  the  percent- 
age is  based  upon  the  labor  charges  that  occur  from 
this  point  on. 

The  Court:  No  overhead  charges  begin  until 
that  point  in  relation  to  this  product? 

Mr.  Rosenberg:  I  think  we  can  say  that  on  the 
basis — 

The  Court:  It  would  be  well  to  clear  that  up. 
That  is  the  only  reason  I  delevoped  this  thing  so 
there  would  be  no  misunderstanding.  For  after  all, 
according  to  your  statement,  there  is  an  overhead 
charge  at  all  times. 

Mr.  Rosenberg:  There  is  of  necessity,  yes,  and 
then  to  determine — 

The  Court:  And  then  you  say  it  begins  at  this 
point  in  the  process.  We  are  talking  about  two  dif- 
ferent things. 

Mr.  Rosenberg:  Let  us  say  this,  that  none  of  the 
charges  that  are  directly  attributaljle  to  this  process 
here  or  the  one  [90]  that  precedes  it,  direct  charges, 
are  charged  to  gypsum.  The  only  direct  charges 
that  are  made  to  gypsum  are  the  charges  for  labor 
and  materials  that  occur  from  the  time  that  that 
material  is  separated  at  this  point. 

The  Court:  All  right.  There  is  an  indirect 
charge,  then,  according  to  your  own  statement. 
Overhead  still  remains. 
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Mr.  Rosenberg:  Oh,  yes,  we  have  to  have  a 
plant  there  to  manufacture  this  stuff.  We  could  not 
do  it  out  in  a  lot.  So  in  order  not  to  burden  this 
product  with  more  than  its  just  share  of  the  over- 
head, we  allocate  to  this  product  only  that  propor- 
tion of  the  general  overhead  that  the  direct  labor 
charges  performed  in  the  processing  and  the  refin- 
ing of  this  product  bears  to  the  total  labor  charges 
in  the  entire  plant,  and  we  think  that  that  results 
in  giving  to  this  product  only  the  proportion  of  the 
overhead  that  is  fairly  attributable  to  it. 

The  Court:  I  shall  ask  Mr.  Bennett  to  get  on 
record  and  see  what  his  understanding  is. 

Mr.  Bennett:  I  have  been  trying  to  find  that 
out.  Your  Honor.  The  day  before  yesterday,  when 
counsel  mentioned  that,  it  was  the  first  time.  As  I 
understand  it,  his  statement  now  is  in  this  opera- 
tion for  the  manufacture  of  the  principal  product, 
the  magnesium  oxide  over  here,  and  then  the  manu- 
facturer of  this  by-product,  namely,  the  drying, 
grinding  and  delivery  of  the  calcium  sulphate,  which 
is  precipitated  off  from  the  [91]  bittern,  so  that  im- 
purities may  be  removed  from  the  magnesium  sul- 
phate, the  pumping  in,  the  acquiring  of  the  bittern, 
the  handling  of  that  fluid  through  the  process  of 
mixing  in  the  sulphuric  acid  and  the  mixing  of  the 
calcium  chloride  and  the  other  steps  up  to  the  point 
of  separating  off  from  the  fluid  this  calcium  sur- 
phate,  which  is  the  gypsum  factor,  no  direct  charges 
are  made  except  counsel  states  that  they  have  al- 
located against  the  gypsum  a  portion  (what  portion 
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Ave  do  not  know)  a  portion  of  the  cost  to  the  de- 
fendant of  the  bittern  water  that  they  purchased 
from  the  salt  companies.  But  all  direct  charges  or 
actual  charges,  as  he  says,  in  the  handling  of  that 
bittern  and  the  operation  of  the  plant  up  to  the 
time  of  the  separation  is  not  included.  They  started 
their  cost  structure  or  accounting  at  the  time  of  the 
se})aration  and  then  they  charged  as  actual  or  direct 
cost  of  the  production  of  calcium  sulphate  the  cost 
of  drying,  grinding  and  delivering,  that  is,  labor 
with  incidental  workmen's  social  security,  the  cost 
of  materials,  heat,  power  and  water  that  is  used  in 
this  further  process  of  drying,  grinding  and  deliv- 
ering the  calcium  sulphate,  which  Dr.  Seaton  says 
would  otherwise  be  a  waste  product,  and  those  are 
the  costs,  Your  Honor,  that  we  say  under  the  con- 
tract are  the  costs  upon  which  actual  increases  may 
be  added  to  the  contract  price,  but  the  defendant 
contends  that  in  addition  to  these  direct  or  actual 
costs  of  producing  the  gypsum,  this  calcium  sulphate 
b,y  drying,  grinding  and  delivering  it  to  the  [92] 
plaintiff  corporation,  they  are  entitled  to  add,  and 
th(\v  say  that  they  have  figured  on  their  books  by 
a  process  of  accounting  and  allocation  a  certain 
jn'oportion  of  the  total  overhead  and  indirect 
charges  of  the  operation  of  the  whole  plant,  and  as 
th(^  evidence  shows  also  some  of  the  overhead  of 
t]i(^  New  York  office.  We  dispute  and  will  offer 
evidence  by  experts  that  it  is  not  proper  in  this 
situation  to  consider  this  overhead  and  indirect 
items  a  part  of  the  cost  of  manufacture  under  this 
particular  contract.  It  might  be  for  purposes  of  the 


144  Pacific  Portland  Cement  Go.  vs. 

accounting-  of  the  business  itself,  because  the  busi- 
ness can  set  up  any  sort  of  system — it  can  allocate 
10  per  cent,  20  per  cent  or  nothing  to  a  by-product — 
Imt  so  far  as  this  contract  is  concerned,  in  the  light 
of  the  manifest  intention  as  shown  on  the  fact  of  it 
and  the  actual  intention  and  construction  by  the 
parties,  the  overhead  items  and  the  indirect  items 
should  not  be  included  in  any  basis  of  computing 
any  actual  increases  in  the  cost  of  producing  the 
gypsum;  but  counsel  has  said  they  contend  other- 
wise, and  they  have  allocated  a  portion  of  their 
total  overcharge  and  indirect  items  to  the  actual  or 
direct  cost  of  manufacturing  this  or  producing  this 
gypsum  from  the  point  of  separation,  and  the  pro- 
portion of  those  overhead  and  indirect  items  is  de- 
termined by  the  relation  of  the  actual  or  direct  costs 
of  manufacturing  or  producing  this  gy^Dsum  bears 
to  the  total  or  all  of  the  overhead  and  indirect  items 
of  the  whole  plant  during  the  Avhole  period  of  the 
year.  Now,  that,  as  I  [93]  understand  it,  is  counsel's 
position,  is  that  correct? 

Mr.  Rosenberg:  Well,  substantially.  You  say  all 
the  direct  charges.  I  limited  that  to  labor,  Mr.  Ben- 
nett. 

Mr.  Bennett:  And  I  understand,  too,  in  allocat- 
ing the  overhead  or  this  portion,  so  far  to  us  un- 
known, to  the  claimed  costs  of  manufacturing,  the 
claimed  actual  increase  of  the  cost  of  manufactur- 
ing or  producing  the  gypsum,  as  the  language  in  the 
contract  reads,  is  based  upon  the  overhead  not  only 
of  this  entire  plant,  but  of  the  defendant  company's 
West  Coast  operation  and  the  New  York  office,  is 
that  correct? 
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Mr.  Rosenberg:  That  portion  which  is  allocable 
to  the  Newark  plant.  In  other  words,  it  is  based 
upon  all  of  the  necessary  overhead  charges  that  are 
necessary  to  make  this  an  integrated,  functioning, 
manufacturing  unit.  That  is  it.  Now,  as  I  say,  there 
is  one  thing  I  probably  neglected  to  mention  and 
that  has  already  been  mentioned,  and  that  is  the 
only  other  charge  that  we  make  to  gypsum  prior  to 
the  point  of  actual  precipitation  is  the  sulphuric 
acid  during  the  time  that  we  are  not  making  bro- 
mine, the  reason  for  that  being  the  evidence  will 
show  that  that  sulphuric  acid  is  necessary  in  order 
to  precipitate  the  gypsum. 

Mr.  Bennett:     Now,  on  that  point — 

Mr.  Rosenberg:  May  I  say  one  other  thing,  Mr. 
Bennett?  You  seem  to  be  a  little  surjjrised  at  this 
information,  but  I  think  if  you  read  the  answers  to 
our  interrogratories  you  will  [94]  notice  in  the  ex- 
hibits that  are  attached,  it  is  clearly  stated  that 
overhead  is  allocated  on  a  la]}or  basis.  Exhibit  A, 
Exhibit  B.  overhead  is  allocated  on  a  labor  basis. 
Exhibit  C,  overhead  allocated  on  a  labor  basis. 

Mr.  Bennett:  We  did  not  know  the  labor  basis 
started  at  this  point. 

Mr.  Rosenberg:  Mr.  Flick  testified  the  other 
da}^  that  Mr.  Cuneo  told  him  we  charged  no  labor 
to  gypsum  prior  to  the  point  of  separation. 

Mr.  Bennett:  Well,  I  was  confused  about  that, 
Your  Honor.  I  did  not  have  in  mind  that  all  the 
direct  charges.  Perhaps  counsel  is  right  about  the 
labor.  But  I  understood  him  to  say  the  day  before 
yesterday  there  were  no  direct  charges,  and  he  has 
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repeated  this  again  today,  that  there  were  no  di- 
rect charges  in  this  operation  up  to  the  point  of 
separation  of  the  calcium  sulphate,  which  is  gypsum 
in  the  wet  form,  or  made  against  that,  except  a 
portion  of  the  bittern,  the  cost  of  the  bittern,  and 
now  all  of  the  sulphuric  acid,  is  that  correct? 

Mr.  Rosenberg:     That  is  correct. 

Mr.  Bennett:  You  also  agree  and  will  stipulate, 
Mr.  Rosenberg,  up  to  July  1,  1945  and  from  1937  up 
until  that  time,  no  part  of  the  sulphuric  acid  you 
used  at  your  plant  in  this  operation  or  any  opera- 
tion from  which  gypsum  was  produced  as  a  by- 
product was  charged  against  the  gypsum? 

Mr.  Rosenberg :  That  is  right.  It  was  all  charged 
to  the  [95]  bromine. 

Mr.  Bennett:     Yes. 

The  Court:  I  am  possibly  responsible  for  this, 
Ijut  I  like  to  follow  the  testimony  and  that  is  the 
reason  I  had  to  have  this  explanation.  Now,  is  it 
as  clear  to  both  sides — 

Mr.  Rosenberg:  Is  it  clear  to  the  Court,  Your 
Honor  ? 

The  Court :  Oh,  it  is.  We  are  talking  about  over- 
head, which  is  a  charge  on  ever}i;hing. 

Mr.  Rosenberg:     That  is  right. 

The  Court:  And  then  we  come  in  and  we  are 
charging  beginning  at  a  certain  point  directly  to 
gypsum. 

Mr.  Bennett:  I  think  Your  Honor  has  been  of 
help  to  me.  I  do  not  know  whether  counsel  has  had 
this  in  mind. 
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The  Court:  Well,  I  have  not  gone  over  your 
pleadings  nor  your  interrogatories  nor  familiarized 
myself  at  all  with  the  ease.  I  like  to  meet  any  prob- 
lem with  an  open  mind. 

Mr.  Bennett:  I  think  it  is  well  that  we  have 
our  positions  stated  now. 

The  Court:  Is  there  anything  else  that  you  have 
in  mind? 

Mr.  Rosenberg:  In  other  words,  I  wanted  to 
make  sure  that  the  Court  understands  that  the  over- 
head is  allocated  on  the  basis  of  the  labor  that  is 
performed  on  the  gypsum  from  the  time  that  it  is 
separated  from  the  bittern. 

The  Court:  May  I  inquire  if  you  know — and  it 
is  because  I  am  limited  in  this  accounting  field — 
what  would  be  the  overhead  [97]  at  the  very  incep- 
tion? A  fraction  or  what,  in  relation  to  your  gyiD- 
sum? 

Mr.  Rosenberg:     What  would  be — 

The  Court:  Or  any  kind  of  charge.  Maybe  that 
is  not  a  fair  question, 

Mr.  Rosenberg:  I  do  not  think  I  am  competent 
to  answer  that. 

The  Court:  On  every  product  there  is  a  charge 
for  overhead,  anything  produced  in  any  factory. 

Mr.  Rosenberg:     That  is  right. 

The  Court:  All  right.  What  is  the  percentage 
in  relation  to  the  product  gypsimi? 

Mr.  Rosenberg:  Well,  it  varies.  There  is  no 
fixed  percentage. 

The  Court:  That  is  the  reason  I  am  inquiring. 
Maybe  it  is  not  a  fair  enough  question.  I  am  not 
close  enough  to  your  problem. 
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Mr.  Rosenberg:  In  the  year  1942,  out  of  total 
cliarges  of  $1.93  per  ton,  overhead  was  42  cents;  in 
the  year  1943,  out  of  total  cost  of  $2.71,  overhead 
was  82  cents.  In  the  period — 

The  Court:  I  just  wanted  one  example.  For  ex- 
ample, the  first  one  in  1942,  it  was  42  cents'? 

Mr.  Rosenberg:     That  is  right. 

The  Court:     What  was  that  made  up  of? 

Mr.  Rosenberg:  Here  are  the  subsidiary  ac- 
counts which  [97]  make  up  that  total:  Research, 
]'esearch  new  i^roducts,  plant  accounting,  purchas- 
ing and  stores,  engineering,  Newark  supervision, 
Newark  general  plant  expense,  Newark  shop  and 
maintenance,  Newark  laboratory,  Newark  plant 
protection,  Newark  process  control,  West  Coast 
general  expense.  West  Coast  general  supervision. 
West  Coast  telephone  and  telegraph.  West  Coast 
New  York  office — that  means  a  portion  of  the  New 
York  office  expense  that  is  allocated  to  this  plant — 
West  Coast  exploration.  West  Coast  subscriptions 
and  donations.  West  Coast  cost  control — 

The  Court:  Let  us  take  any  one  of  those  items. 
Have  you  the  figures  available  there? 

Mr.  Rosenberg:     Yes,  Your  Honor. 

The  Court:  Telephone,  for  example,  so  I  may 
follow  it  through. 

Mr.  Rosenberg:  Well,  telephone  and  telegraph 
in  the  period  from  July  1,  1944  to  June  30,  1945 — 
that  is  a  period  of  twelve  months — there  was  a  total 
of  $711.57  allocated  to  gypsiun  for  the  year. 

The  Court :     That  would  be  a  percentage  of  what  ? 

Mr.  Rosenberg:  That  would  be  a  percentage  of 
the  total. 
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The  Court:     Limited  to  this  plant  here? 

Mr.  Rosenberg:     Yes. 

Mr.  Bennett:  The  whole  West  Coast  operation 
part  of  the  New  York  expense,  too,  I  understand. 

Mr.  Rosenberg:  I  do  not  know.  That  is  some- 
thing we  will  have  to  get  from  the  accoimtant.  Mr. 
Ray  may  know  that. 

The  Court:  That  is  why  I  got  into  this  discus- 
sion. However,  both  sides  will  be  comforted  with 
the  record  here.  Let  us  proceed. 

Mr.  Bennett:  Your  Honor  asked  one  question 
with  respect  to  one  specific  example.  I  thought  that 
this  might  be  illmninating :  Using  their  own  figures 
from  July  1,  1945  to  June  30,  1946,  their  direct 
charges,  that  is,  the  charges  for  labor,  labor  repairs 
on  machines  in  the  manufacture  of  gypsum,  work- 
men's compensation  insurance,  social  security  taxes, 
materials  and  supplies,  operations,  materials  and 
supplies,  repairs,  water,  powder,  gas,  fuel  oil,  which 
was  a  direct  or  actual  cost  of  producing  gypsmn, 
was  asserted  by  the  defendant  to  be  $1.13  per  ton. 
The  indirect  or  the  total  alleged  or  claimed  cost  of 
production,  including  the  indirect  and  claimed  over- 
head items,  amount  to,  according  to  their  figures, 
$3.12.  In  other  words,  the  direct  or  actual  cost  ac- 
cording to  their  figures  was  $1.13.  They  claim  $1.99 
additional  overhead  and  indirect  charges  for  that 
period. 

The  Court :     You  will  have  experts  on  both  sides  ? 

Mr.  Bennett:  Yes,  Your  Honor.  Mr.  Flick,  will 
you  take  the  stand,  please?  [99] 

Mr.  Beimett:  My  colleague,  Mr.  Kaapcke,  called 
my  attention  to  a  possible  slip  of  speech.  He  said 
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I  said  something  about  charges  that  we  don't  ques- 
tion. I  was  referring  to  the  actual  or  direct  charges, 
the  cost  or  actual  cost  and  the  actual  increases  in 
the  cost  of  manufacture  of  g}T3sum  as  I  have  pre- 
viously indicated,  the  cost  for  drying,  grinding  and 
delivering.  We  do  question  any  allocation  from  the 
]:)ittern.  We  do  question  any  part  of  the  sulphuric 
acid;  that  will  be  shown  by  the  record  and  the  evi- 
dence before  Your  Honor. 

The  Court:     Very  well. 

Mr.  Rosenberg:  So  the  record  may  be  clear,  Mr. 
Bennett,  j^ou  realize  that  there  is  no  claim  of  bit- 
tern charge  involved  in  these  increases ;  that  is  true, 
isn't  it?  In  other  words,  the  last  increase  we  gave 
you,  our  cost  was  reduced  from  18  to  16  cents  per 
ton  and  in  1942-1943  it  was  charged  the  same,  both 
periods. 

Mr.  Kaapcke :  I  think  that  is  correct  except  that 
on  defendant's  books  as  disclosed  by  the  costs  fur- 
nished us,  it  shows  in  the  period  of  the  first  increase 
there  was  a  bittern  increase  of  4  cents. 

]Mr.  Rosenberg:  That  is  not  in  controversy  in 
this  litigation. 

Mr.  Bennett:  Well,  in  this  litigation  it  is  in 
controversy  because  we  have  a  contract  to  deal  witli 
in  the  future.  I  want  to  get  it  perfectly  clear  to  the 
Court  so  you  are  not  [100]  misled  and  in  order  to 
have  it  clear,  I  will  state  we  object  to  the  inclusion 
in  the  cost  of  products  under  the  contract  as  in- 
tended by  the  contract  of  this  by-product  gypsmn 
or  any  cost  of  bittern  or  any  cost  of  sulphuric  acid, 
''.rhe  evidence  will  show  Your  Honor  the  reason  why. 
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The  Court:    Very  well. 

Mr.  Bennett :     Mr.  Flick,  will  you  take  the  stand  ? 

C.  BRUCE  FLICK 

recalled,  previously  sworn. 

Direct  Examination  (resumed) 
Mr.  Bennett: 

Q.  You  testified  the  day  before  yesterday  that 
you  had  been  down  to  the  plant  of  the  defendant  at 
Newark  and  were  shown  some  figures  that  were 
represented  by  the  defendant's  representative  to  be 
taken  from  their  books  and  you  then  returned  to 
your  office.  I  will  ask  you,  Mr.  Flick,  whether 
under  date  of  February  4,  1944,  you  wrote  a  letter 
to  the  defendant  at  Newark,  California,  copy  of 
which  letter  I  now  hand  you. 

A.     Yes,  I  wrote  this  letter. 

Mr.  Bennett:  Any  question  about  that  letter, 
counsel  ? 

Mr.  Rosenberg:     No  question. 

Mr.  Bennett:  I  offer  this  in  evidence  as  Plain- 
tiff's Exhibit  No.  4. 

The  Court:     Admitted  and  marked.  [101] 

(Thereupon  the  letter  in  question  was  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  4.) 

Mr.  Bennett:  It  is  dated  February  4,  1944  ad- 
dressed to  Westvaco  Chlorine  Products  Company, 
Newark,  California,  att :  Mr.  W.  K.  Wallace,  West- 
ern Manager. 
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' '  Gentlemen : 

"Subject:  AVestvaco  Cost  Charged  to  Gypsum 

*'We  have  reviewed  the  suggested  form  of  letter 
which  Mr.  Wallace  handed  to  Mr.  Flick  on  Janu- 
ary 31,  1944,  to  be  addressed  by  Pacific  Portland 
Cement  Company  to  Westvaco  Chlorine  Products 
Company.  We  recognize  the  problem  that  exists 
from  your  point  of  vicAv,  and  wish  to  cooperate  fully 
in  solving  it. 

"As  indicated  in  our  conversations,  we  question 
the  correctness  of  the  proposed  price  of  $3.76  per 
ton.  The  figures  you  have  furnished  us  show  a  basis 
for  claiming  a  certain  amount  of  price  increase,  but 
not,  as  it  looks  to  us,  to  the  full  extent  of  78c  per 
ton.  We  are  advised  that  when  application  is  made 
to  O.P.A.  for  authority  to  increase  the  price,  it 
should  be  on  a  definite  and  unquestioned  basis,  as 
otherwise  the  application  might  be  prejudiced. 

"Your  figures  show  that  the  78c  increase  is  com- 
posed of: 

"Direct  costs  .29 

Overhead  .40 

Taxes,  Insurance  and 

Depreciation  .08 

Water  (I.D.C.)  .01 


Total  .78 

"The  overhead  for  1943  includes  $2,804  on  ac- 
count of  a  portion  of  new  products  research  ex- 
pense. This  would  not  seem  to  be  an  "actual  ad- 
vance in  cost  of  manufacture"  of  gypsum.  Pro- 
rated expense  for  Purchasing  and  Stores  amounts 
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to  $1,192  for  1943,  compared  with  $2,170  for  ma- 
terials and  supplies.  This  disproportion  apparently 
results  from  the  method  of  prorating.  Various  other 
items  appear  to  be  open  to  question. 

"It  is  our  understanding  that  according  to  gen- 
erally recognized  accounting  practice,  by-product 
gypsum  should  be  charged  only  with  costs  directly 
incurred  to  put  it  in  marketable  condition,  and 
should  not  be  charged  pro-ratas  of  overhead  ex- 
pense which  the  plant  would  have  regardless  of 
gypsum  production  and  which  do  not  represent 
actual  cost  of  manufacture  of  by-product  gypsum. 

"We  should  like  to  suggest  that  we  examine  in 
greater  detail  and  discuss  further  with  you  all  the 
accounting  charges  in  question  and  see  if  we  cannot 
agree  as  to  their  correctness  under  the  contract,  be- 
fore proceeding  further.  We  know  you  wish  to 
avoid  any  mmecessary  delay,  and  we  shall  await 
your  call. 

"Very  truly  yours, 

"Pacific    Portland    Cement 
Company 
/s/  "C.  B.  FLICK 
"Controller 
"CGF:EH"    [103] 

Q.  (Mr.  Bennett)  :  Prior  to  writing  that  let- 
ter, you  had  received  from  the  defendant  a  form  of 
letter  wliich  was  mentioned  in  your  letter  of  Feb- 
ruary 4,  which  they  had  asked  you  to  send  on  to 
them  for  the  purpose  of  enabling  them  to  make  an 
OPA  application  for  an  increase  in  maximiun  price  ? 
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A.  Yes,  I  have.  They  had  prepared  a  copy  of  a 
letter  which  they  wanted  Pacific  Portland  Cement 
Company  to  sign  which  would  accompany  their  ap- 
plication to  the  Office  of  Price  Administration  for 
an  increase  in  their  permitted  maximum  price  un- 
der the  maximiun  price  regulation.  The  price  was 
frozen  at  $2.98  where  it  had  been  in  1942  when  the 
OPA  basic  period  was  stated. 

Q.  Do  you  have  a  copy  or  any  record  in  your 
files  of  that  letter  other  than  the  reference  to  it  in 
your  letter  of  February  4? 

A.  I  do  not  have  a  copy  of  that  first  draft  of 
that  letter.  I  did  find  the  final  letter  which  we 
eventually  signed  to  go  along  with  that  applica- 
tion, but  I  have  no  copy  of  that  first  proposed  let- 
ter. 

Mr.  Bennett:  I  suppose,  counsel,  your  client 
does  have  a  copy  of  the  letter  sent  prior  to  Feb- 
ruary 4? 

Mr.  Rosenberg:  I  don't  believe  I  have,  Mr.  Ben- 
nett. 

Mr.  Bennett:  It  probal^ly  is  not  material.  Your 
Honor.  I  just  wanted  to  show  why  we  haven't  pro- 
duced it. 

Q.  In  your  letter  of  February  4,  or  following 
your  letter  of  [104]  that  date,  February  4,  did  you 
receive  a  reply  or  was  there  any  conference  con- 
cerning the  matter  stated  in  that  communication 
to  them? 

A.  I  don't  believe  that  we  received  a  written 
repl3%  only  a  day  or  so  later,  in  fact,  on  February 


Westvaco  Chlorine  Products  Corp.  155 

(Testimony  of  C.  Bruce  Flick) 
7,  Mr.  Wallace  and  Mr.  Williams  of  Westvaco  came 
to  my  office  and  discussed  the  questions  raised  in 
the  letter  and  particularly  with  reference  to  the 
question  raised  in  the  letter  as  to  the  claimed  in- 
crease of  cost.  Westvaco  claimed  the  cost  had  gone 
up  78  cents,  29  cents  therein  on  direct  charges  and 
the  remainder  of  49  cents  was  in  all  of  these  over- 
head and  other  allocations.  So  Mr.  Wallace  and  Mr. 
Williams  came  to  my  office  to  talk  about  it  and 
discuss  these  questions. 

Q.  What  was  said  by  Mr.  Wallace,  Mr.  Williams 
and  yourself  in  connection  with  that  subject  mat- 
ter at  that  time  and  place? 

A.  Mr.  Williams  stated  that  this  gypsum,  we 
discussed  the  question  of  whether  the  gypsiun  was 
a  byproduct.  Williams  said  the  gypsum  was  a  co- 
product  and  not  a  byproduct.  He  said  he  was  a  lit- 
tle hazy  on  the  terms  of  the  contract  but  as  far  as 
he  was  concerned,  byproduct  did  not  mean  any- 
thing, that  it  was  a  co-product,  not  a  byproduct.  I 
pointed  out  various  reasons  why  in  my  opinion  it 
was  a  true  byproduct  as  recited  in  the  contract  and 
that  being  a  product  incidental  to  the  production  of 
magnesium  oxide  that  they  could  dmnp  it  if  they 
chose  instead  of  drying  it  and  grinding  it  and  de- 
livering it  and  the  [105]  contract  required  that  we 
take  all  of  it  in  excess  of  4,000  tons  a  year  and  the 
contract  itself  said  it  was  a  byproduct  and  the  plant 
was  built  primarily  to  produce  magnesium  oxide 
and  the  gypsum  was  of  little  expense — I  mean,  it 
was  only  about  5  per  cent  of  the  labor  for  the  entire 
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plant  and  the  sale  thereof  on  the  presumption — I 
will  skip  that  because  I  made  a  presiunption.  The 
value  per  ton  of  gypsum  was  only  about  one  tenth 
of  the  value  of  ton  of  the  magnesiiun.  But  under  my 
reasoning  as  an  accountant,  I  considered  it  was  a 
ti'ue  byproduct  and  we  should  apply  to  it  only  the 
direct  charges  and  not  all  these  overhead  allocations. 

Q.     This  was  the  discussion — 

A.  This  was  the  discussion  with  Mr.  Wallace, 
W.  K.  Wallace  of  Westvaco,  and  Mr.  Williams  who 
was  at  that  time  an  assistant  to  the  president,  I  be- 
lieve, but  he  was  out  here  from  New  York  for  the 
purpose.  They  did  not  deny  any  of  my  points  but 
they  said  regardless  of  all  that  they  considered  it 
a  co-product  because  that  was  their  practice  in  all 
their  plants  throughout  the  United  States,  that  they 
had  a  uniform  accounting  system  but  they  believed 
their  uniform  accounting  practice  of  allocating  all 
overhead  to  all  products  should  apply,  and  of 
course,  I  said,  ''Well,  an  accounting  practice  which 
you  follow  in  your  own  company  for  your  own  pur- 
pose is  entirely  satisfactory  to  you,  but  not  appro- 
priate to  this  contract  for  the  purpose  of  the  es- 
calator clause."  I  even  told  them  I  had  seen  in  the 
files  a  [106]  letter  that  Mr.  Barrows  wrote  to  Mr. 
Colton  in  which  he  specifically  mentioned  the 
items — 

Mr.  Rosenberg:  I  will  object  to  any  testimony 
from  this  witness  as  to  what  he  saw  in  somebody 
else's  files.  He  is  about  to  go  into  something  that 
will  be  objectionable. 
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Mr,  Bennett:     This  is  a  discussion. 

Tlie  Court:  Pardon  me.  The  objection  goes  to 
that  letter  that  he  saw  in  the  files. 

Mr.  Bennett:     Well,  he  has  stated — 

The  Court:  We  are  developing  a  conversation 
here. 

Mr.  Bennett:  May  it  please  the  Court,  this  was 
a  conversation  had  between  Mr.  Flick  representing 
tlie  plaintiff  and  Mr.  Williams,  the  assistant  to  the 
]3resident,  and  Mr.  Wallace  representing  the  defend- 
ant, and  the  subject  of  the  conversation  was  the 
inter})retation  of  the  contract  and  the  letter  that 
Mr.  Flick  is  referring  to,  he  says  when  they  were 
talking  about  their  uniform  accounting  practice  in- 
chiding  overhead,  he  says,  '^I  have  in  my  files — " 

The  Court:  In  relation  to  what  you  saw  in  the 
files,  was  there  a  discussion  about  it? 

The  Witness:  The  letter  I  referred  to  was  in 
this  conversation.  I  said  to  Mr.  Wallace,  "I  have 
even  got  a  letter  in  my  file  that  Mr.  Barrows  wrote 
to  Mr.  Colton  in  which  he  mentions  labor,  fuel  and 
supplies." 

Mr.  Rosenberg:  May  I  ask  what  the  purpose  of 
this  [107]  testimony  is? 

Mr.  Bennett:  Well,  counsel,  you  said  in  your 
opening  statement,  one  thing,  that  this  contract  was 
invalid  because  costs  of  construction  were  up,  cost 
of  manufacturing  and  actual  advances  in  the  cost 
of  |)roducing  and  manufacturing  gypsum  was  so 
uncertain,  ambiguous,  I  think  you  used  the  term, 
that  the  whole  contract  is  invalid.  Our  position  is 
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of  course,  it  is  not,  that  all  this  Court  is  required 
to  do  is  what  other  courts  are  required  to  do,  that 
is,  interpret  the  contract  in  the  light  of  the  con- 
tract and  in  the  light  of  the  meaning  of  the  parties. 

The  Court:     Proceed.  Objection  overruled. 

Mr.  Bennett :  Does  Your  Honor  wish  me  to  pro- 
ceed or  do  you  have  another  matter? 

The  Court:     We  will  take  a  recess. 

Mr.  Rosenberg:  Before  we  adjourn,  I  notice  the 
witness  has  been  referring  to  notes  to  answer  the 
questions.  Could  I  take  a  look  at  those  notes  dur- 
ing the  recess"? 

Mr.  Bennett:  For  the  record,  I  will  have  the 
witness  describe  what  the  notes  are. 

The  Court :     Well,  he  just  wants  to  look  at  them. 

Mr.  Bennett:     Certainly,  he  can  do  that. 
(Recess.) 

The  Court:    You  may  i)roeeed. 

Q.  (Mr.  Bennett)  :  Mr.  Flick,  did  you  repeat 
the  substance  [108]  of  the  conversation  you  had 
with  Mr.  Williams  and  Mr.  Wallace  of  the  defend- 
ant corporation  and  yourself  in  your  office  on 
February  7,  1944? 

A.  I  completed  most  of  it.  I  believe  I  had  just 
mentioned  the  fact  we  were  discussing  what  ought 
to  be  included  in  these  charges  to  the  cost  of  pro- 
duction of  the  byxDroduct  gypsum  and  I  had  just 
mentioned  the  fact  I  told  Mr.  Williams  and  Mr. 
Wallace  that  I  had  seen  the  letter  from  Mr.  Bar- 
rows to  Mr.  Colton  specifying  labor,  fuel  and  sup- 
plies. We  left  it  that  I  would  further  review  with 
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Mr.  Wallace  what  Mr.  Williams  called  technical 
accounting  questions.  He  said  when  they  got  all 
through  with  that  there  w^as  still  what  he  terms  a 
] practical  situation  that  Westvaco  must  get  enough 
for  the  gypsum  to  make  it  pay  to  produce  it.  I  said 
there  was  no  question  about  their  right  to  charge 
all  direct  or  actual  costs  but  allocating  overhead 
which  was  not  out  of  pocket  expense  for  producing 
gypsum — a  particular  illustration  that  stuck  in  my 
mind  was  the  "New  Products  Research,"  they  were 
charging  10  cents  a  ton,  and  another  illustration 
was  the  excessively  high  charge  for  purchasing 
stores  expense.  That  was  about  all  that  discussion. 

Q.  Counsel  referred,  and  it  was  obvious  to  the 
Court,  that  you  were  referring  to  a  memorandum 
or  a  paper  when  you  stated  the  conversation  that 
took  place  at  that  time,  Mr.  Flick.  What  was  the 
l)aper  or  memorandiun  that  you  referred  to? 

A.  Well,  this  paper  is  a  memorandiun  of  that 
conversation  which  [109]  I  dictated  immediately 
following  the  conversation. 

Q.  I  hand  you  herewith  a  copy  of  letter  from 
California  Chemical  Company,  Mills  Tower,  220 
Bush  Street,  San  Francisco  dated  June  5,  1936  ad- 
dressed to  Pacific  Portland  Cement  Company,  111 
Sutto]'  Street,  San  Francisco,  Attention:  Mr.  Col- 
ton,  Vice  President,  and  purports  to  be  signed  by 
California  Chemical  Company  by  Stanley  H.  Bar- 
rows, and  I  will  ask  you  whether  that  is  the  letter 
that  you  referred  to  in  your  statements  or  discus- 
sions with  Mr.  Wallace  and  Mr.  Williams  on  this 
7th  day  of  February,  1944,  conversation. 
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A.  Yes,  this  is  the  letter.  I  think  what  I  had  in 
mind  is  on  page  3  of  this  letter  where  he  said — 

Mr.  Rosenberg:  Just  a  minute.  The  letter  is  the 
best  evidence  of  its  contents,  I  submit. 

Mr.  Bennett:     I  offer  the  letter  in  evidence. 

Mr.  Rosenberg:  To  which  I  object  on  the  ground 
it  is  incompetent,  irrelevant  and  immaterial;  the 
proper  foundation  has  not  been  laid.  This  letter 
purports  to  be  a  copy  of  a  letter  dated  June  5, 
1936,  which  is  seven  months  prior  to  the  execution 
of  this  agreement.  I  think  that  before  this  letter 
comes  in  we  are  going  to  have  to  argue  to  the  Court 
on  the  admissibility  of  any  evidence  relating  to  the 
negotiations  that  resulted  in  and  were  merged  in 
this  contract.  Mr.  Colton  is  now  here  in  court.  I  see 
him  sitting  in  the  court.  The  letter  was  addressed  to 
him.  I  presume  counsel  is  going  to  put  him  on  the 
witness  [110]  stand.  I  would  suggest  that  rather 
than  arguing  the  matter  at  this  time  that  this  be 
marked  for  identification  and  before  a  foundation 
is  laid  by  counsel  as  he  apparently  is  about  to  go 
into  a  matter  antedating  the  execution  of  this  agree- 
ment, I  think  that  is  the  time  to  argue  the  admissi- 
bility of  that  evidence.  I  am  prepared  to  argue  it 
now.  I  am  offering  that  as  an  expedient  way  to  dis- 
pose of  it. 

]Mr.  Bennett :  Before  Your  Honor  even  attempts 
to  determine  the  matter,  I  would  like  to  call  Your 
Honor's  attention  to  Mr.  Rosenberg's  own  state- 
ment when  he  was  cross  examining  Mr.  Colton  on 
this  question  of  going  into  the  details  surrounding 
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the  execution  and  leading  up  to  the  execution  of  the 

contract. 

Mr.  Rosenberg:  I  will  object  to  any  reading 
from  a  deposition  that  is  not  in  evidence. 

Mr.  Bennett:  Well,  I  am  doing  it  just  in  the 
court  record  here  and  it  is  your  statement  of  your 
position  as  to  your  right  and  the  province  of  the 
Court  to  go  into  this  subject  matter.  I  think  I  can 
quote  coTmsel  just  as  though  you  had  said  it  at 
some  other  time. 

Mr.  Rosenberg:  I  will  object  to  any  reading 
from  a  deposition  in  here.  I  will  make  my  position 
quite  clear. 

The  Court:  For  the  purpose  of  the  record,  you 
objected  because  the  proper  foundation  has  not 
l)een  laid.  In  other  words,  what  you  have  in  mind — 

Mr.  Rosenberg:  The  letter  purports  to  be  from 
Mr.  Barrows.  [Ill]  The  foundation  has  not  been 
laid  as  to  who  this  Mr.  Barrows  is.  The  foundation 
has  not  been  laid  as  to  who  Mr.  Colton  is.  My  main 
objection,  however,  of  course,  is  on  the  ground  that 
any  negotiations  that  antedated  the  execution  of 
this  agreement  are  merged  in  the  agreement  and  the 
agreement  speaks  for  itself.  If  counsel  is  going  to 
offer  evidence  as  to  the  negotiations  by  correspon- 
dence between  the  parties  leading  up  to  the  execu- 
tion of  this  agreement,  Your  Honor,  I  want  his 
position  clearly  stated  for  the  record  and  I  am  not 
ill  a  position  to  ask  that  at  this  time. 

The  Court:  I  am  going  to  call  the  grand  jury 
now.  They  are  here.  Be  prepared  to  argue  the  ad- 
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missibility  of  it  after  we  dispose  of  the  grand  jury. 
(Recess.)  [112] 

Mr.  Bennett:  Counsel,  I  would  like  you  to  an- 
swer this  as  preliminary,  and  in  view  of  the  oen- 
eral  objections  you  stated  to  clear  up  the  point  of 
foundation:  Is  it  not  a  fact  that  on  June  5,  1936, 
Stanley  H.  Barrows  was  president  of  the  Califor- 
nia Chemical  Company,  the  original  party  seller 
under  this  contract,  and  was  its  president  on  the 
date  of  the  execution  of  the  contract  in  question  i 

Mr.  Rosenberg:     That  is  right. 

Mr.  Bennett:  I  will  ask  you  to  stipulate  that 
Mr.  Colton,  to  whom  this  letter  of  June  5  is  ad- 
di'essed,  was  on  the  5th  of  June,  as  well  as  on  the 
date  of  the  execution  of  this  contract,  vice  presi- 
dent of  the  Pacific  Portland  Cement  Company,  the 
piaintilf  in  this  action'? 

Mr.  Rosenberg:     That  is  right. 

Mr.  Bennett:  With  that.  Your  Honor,  I  think 
it  is  perfectly  clear  this  letter  is  admissible.  I  need 
not  discuss  the  parol  evidence  rule  with  Your 
Honor.  That  rule  is  that  if  a  term  used  in  a  con- 
tract is  perfectly  clear  and  free  of  any  ambiguity, 
the  Courts  usually  do  not  go  beyond  the  contract 
itself  for  an  interpretation,  that  is,  the  term  as 
used  in  the  context  in  relation  to  the  purpose  and 
objects  of  the  contract,  as  used  in  the  particular 
sense  and  way  in  which  it  was  used. 

On  the  other  hand,  if  there  is  question  as  to  the 
meaning  of  a  term,  in  this  case  in  the  escalator 
clause  providing  a  right  of  the  defendant  to  in- 
crease its  price  upon  an  actual —  [113]  I  quote  the 
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words  of  the  contract — ''an  actual  cost  of  produc- 
tion," ''cost  of  manufacture,"  terms  used  in  the 
contract,  of  this  byproduct  gypsum,  counsel  says 
for  the  defendant  that  it  is  ambiguous.  He  goes 
so  far  as  to  say  that  it  is  ambiguous,  that  the  con- 
tract is  invalid;  but  he  says  if  it  is  not  that  far, 
at  least  it  means  aU  costs,  every  cost,  indirect  over- 
head as  well  as  the  direct  costs.  We  have  shown 
to  Your  Honor  not  only  by  my  statement,  but  the 
testimony  of  this  witness,  that  we  have  taken  the 
view  all  along  that  these  terms,  cost  of  production 
and  actual  advance  in  the  cost  of  manufacture  of 
this  byproduct  gypsum,  intends  and  should  be  lim- 
ited to  the  actual  or  direct  cost  of  the  manufac- 
ture. That  is  the  principal  issue  in  this  case.  If 
there  is  a  question  of  ambiguity,  as  counsel  as- 
serts, or  if  there  is  a  question  of  whether  these 
words  were  intended  to  mean  and  should  be  con- 
sti'ued  to  mean  all  embrasive,  every  possible  con- 
ceivable cost,  or  should  be  narrowed  to  the  actual 
increase  in  cost  of  production  so  far  as  the  pur- 
pose of  this  contract  and  that  escalator  clause  is 
concerned,  then  under  the  midisputed  rules  of  evi- 
dence, parol  evidence,  attending  circmnstances 
showing  what  the  parties  were  talking  about  and 
intended,  is  admissible.  It  is  an  aid  to  the  Court 
in  interpreting  that  clause.  It  is  not  offered  for 
the  purpose  of  changing  the  contract,  which  is  the 
basis  for  the  invocation  of  the  parol  evidence  rule. 

The  Court :    Is  the  matter  submitted  ? 

Mr.  Beimett:     Yes,  Youi'  Honor. 
''^   Mr.  Rosenberg:    Yes. 
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The  Court:  I  am  going  to  allow  this  testimony 
to  go  in  over  your  objection  and  subject  to  your 
motion  to  strike,  so  both  sides  will  be  comforted 
with  the  record. 

(The  document  in  question  was  thereupon 
received  in  evidence  and  marked  Plainti:ff's 
Exhibit  No.  5.) 

PLAINTIFF'S  EXHIBIT  No.  5 

California  Chemical  Company 
Mills  Tower,  220  Bush  St.,  San  Francisco 

June  5,  1936 
Pacific  Portland  Cement  Company 
111  Sutter  Street 
San  Francisco 

Attention:  Mr.  Colton,  Yice-Pres. 

Dear  Mr.  Colton : 

Following  our  verbal  discussion,  I  will  attempt  to 
outline  in  brief  form,  a  i)roposed  basis  of  conditions 
that  may  be  of  interest  in  an  inter-corporate  relation- 
ship holding  mutual  advantage.  It  is,  of  course,  to  he 
expected  that  in  case  an  understanding  is  reached  on 
the  major  points  involved,  that  a  great  many  details 
not  yet  even  considered  will  have  to  be  disposed  of 
in  the  attempt  to  put  such  agreement  in  contractu  ral 
form. 

However,  following  your  suggestion,  I  will  enumer- 
ate below  a  few  of  the  conditions  upon  which  we  have 
done  some  preliminary  work. 

1.  Our  idea  would  be  a  contract  covering  a  period 
of  30  years,  covering  our  entire  requirements  of  shell 
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roughly  estimated  at  between  200,000  and  300.000 
yards  per  annum. 

2.  One  of  our  prime  objectives  contemx)lates  the 
construction  of  a  major  i)ahit  located  on  canal  head 
at  Newark  to  manufacture  magnesium  oxide  and 
other  products  by  reacting  calcined  oyster  shell  and 
magnesium  chloride.  From  the  foregoing  operation, 
we  would  produce  18,000  tons  of  Gypsum.  The  esti- 
mated equipment  for  calcining  lime  in  this  connec- 
tion would  contemplate  that  we  would  have  excess 
calcining  capacity  for  approximately  10,000  tons  an- 
nually of  calcined  quicklime  over  and  above  our  own 
estimated  requirements. 

3.  We  would  propose  a  contract  permitting  us  to 
dredge  and  prepare  oyster  shell  taken  from  oyster 
shell  beds  own  by  you.  We  require  a  certain  type  of 
shell  and  consequently,  location  of  dredging  rights 
would  have  to  be  determined. 

4.  We  propose  to  pay  you  five  cents  per  cubic  yard 
of  shell  removed  from  your  properties.  The  method 
of  determining  quantities  so  talien  to  be  decided  upon 
]jy  mutual  agreement. 

5.  We  would  offer  to  sell  you  all  of  the  (lyjjsum 
j)roduced  by  said  plant  except  3,000  tons  foi*  wiiich 
we  reserve  the  privilege  of  marketing  for  chemical 
uses.  This  would  leave  an  estimated  15,000  tons  per 
3^ear  of  Grypsum  which  we  would  oft'er  you  at  $2.60 
per  ton,  loaded  on  cars  at  our  plant  at  Newark. 

6.  We  would  also  oft'er  to  sell  you  up  to  10,000 
tons  of  calcined  lime  based  upon  present  contem- 
plated i)lant  capacity.  We  would  agree  to  supply  this 
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lime  either  in  l)iilk  quicklime  or  hyclrated  form  at 
prices  next  below  noted: 

Bulk  quicklime  loaded  on  cars,  $6.50  per  ton. 

Hydrated  lime  in  4-Ply  paper  bags,  $8.50  per  ton. 

7.  The  foregoing  prices  are  based  upon  present 
contractural  costs  for  oyster  shell  for  which  no 
royalty  or  other  purchase  fee  is  charged.  For  each 
one  cent  per  yard  you  charge  us  for  oyster  shell  add 
to  the  above  quotations  as  follows: 

For  Gypsum,  4c  per  ton. 
For  Quicklime,  6c  per  ton. 
For  Hydrated  Lime,  5c  per  ton. 

8.  We  desire  the  right  to  sell  uj)  to  3,000  tons  per 
year  of  Gypsum  for  strictly  chemical  purposes,  but 
would  agree  not  to  sell  Gypsum  for  plaster,  agricul- 
tural, building  or  other  uses  that  would  compete  with 
your  present  outlets. 

9.  We  desire  the  right  to  continue  to  sell  Quick  or 
Hj^drated  lime  for  industrial  and  chemical  uses  as 
at  present,  but  would  agree  to  forego  any  activities 
or  sales  to  the  construction  and  agricultural  indus- 
tries leaving  these  fields  exclusively  to  you. 

10.  We  desire  the  right  to  continue  to  sell  shell 
for  industrial  uses  as  at  present  and  would  want  to 
work  out  some  mutually  satisfactory  deal  to  sell  shell 
for  poultry  and  agricultural  use.  The  quantities  and 
conditions  regarding  shell  referred  to  in  this  para- 
graph to  be  worked  out  on  a  reasonable  basis. 

11.  Contract  would  contain  certain  price  protec- 
tion clauses  to  guard  against  increases  in  labor,  fuel 
and  supplies,  some  moderate  minimum  payment  in 
order  to  keep  the  contract  alive  in  depression  or  com- 
petitive siege,  privilege  of  cancellation  by  us  on  fif- 
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teen-month  written  notice,  together  with  the  many 
other  features  not  intended  for  preliminary  contem- 
l)lation. 

I  would  appreciate  it  very  much  if  you  can  arrange 
to  give  the  matter  your  ea,v\y  consideration,  inas- 
much as  we  are  desirous  of  holding  meetings  early 
in  July  ostensibly  for  the  purpose  of  arriving  at  de- 
cisions concerning  construction  at  Newark.  We,  of 
course,  will  be  very  glad  to  meet  with  you  meantime 
as  is  necessary  in  order  to  bring  the  main  features 
of  consideration  in  line,  satisfactory  if  possible  to 
]3oth  parties. 

In  case  you  should  be  interested  in  purchasing 
lime  additional  to  the  10,000  tons  per  year  mentioned 
herein,  we  would  consider  increasing  capacity,  con- 
tem2:)lating  cost  plus  amortization  plus  moderate 
j)rofit  providing  that  prospective  volmne  and  con- 
ditions should  later  justify  such  action. 

I  will  await  further  word  from  you,  and  with  kind 
regards,  I  am 

Yours  sincerely, 

CALIFORNIA  CHEMICAL  COM  PANY 

By    /s/  Stanley  H.  Barrows. 

The  Court:  We  wiU  take  a  recess  until  2:00 
o'clock. 

(Whereupon  an  adjourmnent  was  taken  un- 
til 2:00  o'clock  P.M.)    [132] 

Wednesday,  December  10,  1947,  2:00  o 'Clock  P.M. 

The  Court:    You  may  proceed. 
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C,  BRUCE  FLICK, 
resumed  the  stand,  previously  sworn, 

Mr.  Rosenberg:  Your  Honor,  I  understand  the 
Court  ruled  about  that  letter  before  adjournment 
subject  to  a  motion  to  strike. 

The  Court:     And  over  your  objection. 

Mr.  Rosenberg:  I  am  not  going  to  argue  the  ob- 
jection any  further.  However,  I  do  want  my  posi- 
tion made  clear  for  the  purpose  of  the  record  be- 
cause in  the  course  of  his  argument  Mr.  Bennett 
on  several  occasions  stated  what  our  contentions 
were.  I  would  like  it  clearly  understood  we  do  not 
consider  that  there  is  any  ambiguity  on  the  face  of 
this  contract.  Our  contention,  on  the  contrary,  is 
that  the  contract  contains  in  it  what  the  parties  in- 
tended it  to  contain,  that  the  contract  bespeaks  the 
intention  of  the  parties  and  there  was  a  meeting  of 
minds.  It  is  our  contention,  however,  that  although 
the  parties  in  that  contract  got  into  it  what  they 
intended  to  get  into  it,  that  is,  that  the  price  in- 
crease would  be  based  upon  cost  of  production,  that 
for  the  purpose  of  this  transaction  that  there  are 
more  and  more  things  that  were  left  unsaid,  that  if 
the  Court  would  attempt  to  supplement  the  lan- 
guage that  appears  in  the  contract  by  anything 
of  the  nature  contended  [133]  for  by  the  plaintiif 
that  affects  cost  of  production,  they  meant  only 
direct  cost  of  labor,  materials  and  fuel,  that  that 
would  be  a  departure  from  the  written  agreement, 
that  the  evidence  would  have  the  effect  of  varying 
the  terms  of  a  written  contract  and  the  evidence  is 
not  admissible.    I  still  want  to  state  our  position 
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and  I  also  feel,  if  the  Court  please,  that  that  evi- 
dence having  been  offered  by  the  plaintiff  I  am 
not  sure  I  know  the  purpose  of  the  offer,  and  I 
would  like  Mr.  Bennett  to  state  for  the  record  the 
purpose  of  offeruig  that  letter  in  evidence.  I, 
frankly,  don't  know. 

Mr.  Bennett :  Weil,  i  thought  1  had  stated  that, 
counsel,  several  times.  I  stated  that  we  have  a 
dispute  here.  You  contend  if  this  contract  is  not 
invalid  because  of  the  uncertainty  or  ambiguity  of 
the  term  actual  advance  and  cost  of  manufacture, 
or  the  term  cost  of  production  of  gypsum,  it  is 
embraced — well,  that  is  not  exactly  it,  every  cost 
including  your  costs  that  are  set  up  as  a  result  of 
your  uniform  cost  accounting  system  for  your  own 
purposes  nationally,  that  the  letter  shows  that  that 
was  not  what  Mr.  Barrows,  the  president  of  the 
California  Chemical  Company,  was  seeking  at  aU 
and  it  is  one  of  the  circumstances  and  indications 
that  the  Coui't  can  and  should  take  into  considera- 
tion, not  for  the  purpose  of  adding  to  or  subtract- 
ing from  the  contract  one  bit,  but  to  interpi-et  the 
terms  used.  1  say  this  projjosal  shows  that  at  the 
very  start  of  the  negotiations  that  the  defendant's 
predecessor  [134]  was  seeking  in  this  escalator 
clause  wherein  these  terms  that  are  in  dispute  here 
as  to  their  meaning  occurred;  in  other  words,  in 
fact,  states  on  its  face  that  he  had  no  purpose  and 
there  was  no  intent  to  include  m  the  escalator 
clause  or  price  protection  clause  by  the  term  "cost 
of  production"  or  "actual  advance"  or  "cost  of 
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production"  all  these  overhead  and  all  these  indi- 
rect items  which  you  now  contend  they  mean  and 
the  intention  of  the  parties  as  expressed  by  the 
contract  which  is  in  dispute  but  which  the  Court 
will  ultimately  determine. 

Now,  Mr.  Rosenberg,  there  was  no  dispute  this 
letter  was  sent  by  Mr.  Barrows? 

Mr.  Rosenberg:  No,  no.  I  am  trying  to  find  out 
the  purpose.  What  I  would  like  to  know,  is  it  the 
contention  of  the  plaintiff  that  this  contract  is  un- 
certain and  requires  explanation  or  interpretation, 
or  does  the  plaintiff  contend  that  the  contract  is 
clear,  that  the  meaning  of  the  contract  can  be 
derived  by  the  language  therein? 

Mr.  Bemiett:  I  think  I  have  stated  that  several 
times.  I  don't  think  I  should  state  it  again.  In 
answer  to  that  question,  all  I  need  to  say  to  the 
Court  is  to  say  it  is  uncertain.  That  is  sufficient 
to  enable  us  to  offer  this  in  evidence.  After  all, 
that  is  what  this  Court  is  going  to  decide.  The 
Court  is  going  to  decide  what  was  the  meaning  of 
this  term. 

The  Court:     Cost  of  manufacturing. 

Mr.  Bennett:  We  are  going  to  show  this,  the 
escalator  [135]  clause  wherein  the  "cost  of  manu- 
facture" is  used  to  permit  an  increase  in  the  price 
to  protect  the  party,  the  defendant  against  in- 
creases in  cost,  and  the  question  is  what  costs. 
They  assert  everything,  including  their  company's 
New  York  office,  and  so  forth,  indirect  char2:es. 
[We,  on  the  other  hand,  say  it  was  intended  to  meet 
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direct  costs  of  manufacture.  This  letter  from  Mr. 
Barrows  who  jjroposed  tins  clause  in  the  tirst  place 
and  for  whose  benefit  and  only  whose  benefit  it  was 
put  in  the  contract,  declares  that  states  that  it  was 
his  purpose  when  the  contract  was  drafted  to  have 
a  clause  in  there  that  would  protect  the  defendant 
against  increases  in  price  for  these  direct  charges 
and  it  shows  that  at  that  time  Mr.  Barrows  and 
defendant's  predecessor  did  not  have  in  mind  nor 
desired  a  price  protection  clause  or  an  escalator 
clause  that  would  enable  them  to  add  to  the  piice 
charged  and  add  those  increases,  every  conceiv- 
able kind  of  indirect  charge  or  overhead  charge. 
I  think  that  matter  has  been  made  perfectly  clear. 
I  don't  think  we  need  argue  that  until  this  case  is 
in  position  to  be  argued  when  all  the  evidence  is  in. 

The  Court:  "California  will  keep  books  of  ac- 
comits  and  records  showing  its  production  and  cost 
thereof  and  such  books  of  record,  books  and  ac- 
counts relating  to  the  production  of  cost  oi  gyp- 
sum, shall  be  open  to" — and  so  forth  and  so  on. 

Mr.  Rosenberg:  I  would  like  to  make  that  re- 
<quest  once  more,  1  am  frank  in  telling  the  Court 
I  am  not  clear.  1  am  [136]  trying  to  nd  out  whether 
the  plaintift*  contends  or  does  not  contend  that  this 
contract  is  uncertain  or  requires  explanation  or 
interpretation  by  evidence  de  hors  the  contract.  1 
think  I  am  entitled  to  know  what  their  position  is. 
Do  they  claim  this  contract  is  sufficiently  certain 
that  it  does  not  require  any  interpretation  or  any 
explanation  from  extraneous  sources  or  do  they 
nof^   That  is  all  I  want  to  know. 
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Mr.  Bemiett:  Counsel, — no,  he  is  not  entitled 
now  to  ask  me  that  question  because  in  the  first 
place  I  am  not  required  to  answer  it.  He  stated 
the  position  as  one  of  the  litigants  here  that  the 
contract  is  uncertain  in  that  particular.  !So  1  am 
entitled  to  offer  evidence  here  concerning  what  the 
intention  was.  I  have  already  stated  a  nmnber  of 
tunes  what  our  position  is  and  I  don't  think  they 
should  state  the  question — I  don't  wish  to  detract 
from  any  situation  here  where  some  midisclosed 
X)urpose  may  be  in  his  mind. 

The  Court:  At  any  rate,  it  is  in  evidence  over 
your  objection  and  subject  to  your  motion  to  strike. 
Your  legal  position  is  in  the  record.  Whether  it 
w^as  vague  or  indefinite  or  what  not,  I  am  not  con- 
cerned with  that  now.   Proceed. 

Redirect  Examination 
(Resmned) 
By  Mr.  Bennett: 

Q.  Mr.  Flick,  have  you  related  to  the  Court  the 
substance  of  the  conversation  of  February  7,  1944, 
between  Mr.  Wallace  and  Mr.  Williams  of  the  de- 
fendant  corporation  to  yourself?  [137] 

A.     I  believe  I  have  covered  that  quite  fully. 

Q.  Now,  when  was  the  next  conference  or  con- 
versation that  you  had  with  anyone  representing 
the  defendant  corporation  with  reference  to  this 
same  su])ject  matter  in  dispute? 

A.  Mr.  Williams  and  Mr.  Wallace  came  to  my 
office  again  on  February  10  for  further  discussion. 
Mr.  Williams  said  he  had  asked  New  York  office 
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to  discuss  with  their  auditors  Peat,  Marwick  and 

Mitchell 

Mr.  Rosenberg:     February  10,  what  year? 

The  Witness :    1944. 

Mr.  Rosenberg:    Thank  you. 

The  Witness:  Asked  Peat,  Marwick  and  Mitch- 
ell, their  auditors,  the  question  whether  overhead 
items  should  be  allocated  to  a  byproduct  and  tlieir 
reply  was  that  they  considered  it  good  accounting 
practice  and  they  approved  Westvaco 's  accounting 
methods.  I  said  Price,  Waterhouse  &  Company, 
our  auditors,  told  us  that  good  accounting  prac- 
tice tor  a  byproduct  would  not  charge  it  with  over- 
head. Mr.  Williams  said  Westvaco  could  not  change 
its  uniform  accomiting  methods  for  one  particular 
purpose  such  as  this  contract.  I  said,  well,  they 
could  easily  keep  a  few  auxiliary  accounts  for  the 
contract.  We  have  had  special  accounts  from  time 
to  time,  we  have  kept  special  accounts. 

Mr.  Williams  said  no  two  accountants  would 
agree  on  methods  to  be  followed  in  allocating  costs 
and  "We  have  used  these  [138]  methods  right 
along,  they  ought  to  be  continued,  and  in  the  long 
run  we  will  have  increases  as  well  as  decreases." 
I  said  we  believed  that  good  accountants  reading 
the  contract  and  knowing  how  the  gypsimi  was  pro- 
duced, would  take  the  same  view  that  overhead 
should  not  be  allocated  to  the  by-product,  to  the 
cost  of  the  by-product. 

Then  I  discussed  with  them  the  question  of  the 
decrease  in  their  production,  their  production   of 
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this  by-product  gypsum,  which  was  approximately 
24,000  tons  in  1943  and  had  been  about  32,000  tons 
in  1942,  it  had  dropped  between  seven  and  eight 
thousand  tons  in  production,  and  that  is  about  23 
per  cent,  and  I  said  that  I  wished  they  would  tell 
me  whether  it  was  true,  as  I  had  been  given  to 
miderstand,  that  part  of  the  reason  for  that  drop 
was  because  they  formerly  used  calcium  hydroxide 
made  from  oyster  shells,  and  they  changed  their 
process  and  were  now  using  dolomite,  and  I  under- 
stood this  dolomite  has  a  percentage  of  magnesium, 
and  since  they  are  after  magnesium  oxide — that 
change  from  the  use  of  the  shell  to  the  use  of 
the  dolomite  would  give  them  more  of  the  magne- 
sium substance  that  they  were  after,  to  get  the 
magnesium  oxide,  and  by  using  the  dolomite  they 
wouldn't  have  to  use  as  much  bittern,  so  they  had 
less  bittern  and  less  of  the  sulphates,  and  conse- 
quently less  of  the  by-product  gjrpsum.  The  gyp- 
sum product  had  dropped  from  32,000  to  about 
24,000  tons,  because  you  have  a  smaller  tomiage 
of  gypsum  by  reason  of  that  change.  And  that 
would  [139]  give  a  higher  cost  per  ton.  From  1942 
to  1943  these  overheads  had  gone  up  about  40  cents 
per  ton,  and  we  were  asking  them  if  part  of  the 
reason  for  that  increase  per  ton  was  because  the 
tonnage  of  gypsum  had  dropped,  because  they  were 
using  dolomite  which  had  more  magnesium  in  it, 
and  Mr.  Wallace  said.  Well,  the  change  did  give 
them  more  magnesium  oxide,  but  he  said  it  was 
made  because  the  Government  wanted  more  magne- 
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Slum  oxide,  that  the  cost  for  the  magnesium  oxide 
was  far  more  to  Westvaco,  and  that  they  did  not 
make  the  change  entirely  voluntarily. 

Mr.  Williams  said  Westvaco  was  reviewing  all 
of  their  operations  and  shutting  down  any  that 
is  not  profitable,  any  that  will  not  show  a  suitable 
profit  after  bearing  its  proper  share  of  the  over- 
head. I  said,  "That  is  somid,  that  is  all  right,  but 
where  you  are  going  to  discontinue,  the  discontin- 
uance ought  to  be  based  on  out-of-pocket  basis.'' 
In  other  words,  what  would  the  company  make  by 
the  operation  that  you  would  not  make  without 
the  operation^ 

Williams  said  Mr.  Colton  drove  a  hard  bargain 
when  the  contract  was  negotiated.  He  had  Mr.  Bar- 
rows on  a  spot.  Westvaco  does  not  complain,  but 
wants  a  fair  and  reasonable  consideration  so  both 
parties  may  continue  satisfied  and  friendly.  I  said 
that  certainly  was  the  way  we  wanted  to  get  along, 
we  wanted  to  carry  out  the  contract  and  continue 
to  be  friends.  I  said,  "I  can't  help  but  feel  you 
have  made  more  money  on  gypsum  than  [140]  your 
books  show  under  the  accounting  system  you  use." 
Williams  said,  "I  think  you  are  justified  in  ques- 
tioning the  charge  for  'New  product  research.'  " 
And  Williams  said  the  research  was  for  the  New- 
ark plant,  California,  only,  and  it  would  result  in 
bringing  down  the  plant  cost,  and  therefore  ought 
to  be  included.  Mr.  Williams  asked  me  to  go 
along  with  them  on  what  he  called  a  practical  com- 
mercial basis  and  agree  to  the  price  increase.    He. 
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said  they  had  had  pretty  good  luck  with  OPA,  but 
the  price  was  frozen,  costs  were  going  up,  and  they 
were  tired  of  it.  I  told  them  I  could  not  recommend 
the  78-cent  increase  to  my  management,  recop-niz- 
ing  fully  that  Westvaco's  figures  show  increased 
direct  costs,  justifying  a  certain  amount  of  price 
increase,  but  that  I  could  not  agree  with  their  over- 
head charges  against  gypsmn. 

Williams  said  they  might  have  to  consider 
dumping  the  gypsimi  as  waste  instead  of  process- 
ing it  for  sale,  if  they  couldn't  make  a  reasonable 
profit  on  it,  it  wouldn't  ])e  worth  while  to  carry 
on.  He  said  he  wouldn't  suggest  they  ought  to  dump 
it,  because  he  knew  we  wanted  to  continue  on. 
Williams  said  he  felt  a  further  detailed  examina- 
tion of  the  accounts  would  be  fruitless,  in  view 
of  the  opposite  position  as  to  the  main  accounting 
principle  involved,  although  they  would  be  glad  to 
have  Pacific  go  into  all  the  detail  desired. 

Mr.  Wallace  said,  ''How  about  accepting  the  78 
cents  a  ton  figure  with  an  understanding  that  the 
escalator  clause  [141]  will  work  downward  as  well 
as  upw^ard,  and  let's  get  the  term  "cost  of  produc- 
tion" defined,  so  that  we  don't  have  any  more 
arguments  about  this  thing  in  the  future." 

Q.     Who  said  that? 

A.  Mr.  Wallace.  This  is  Mr.  W.  K.  Wallace, 
the  Western  Manager. 

Q.  Ho  said,  "Let's  get  the  term  'cost  of  pro- 
duction' defined"? 

A.  Yes,  to  avoid  any  future  controversy.  I  said, 
"I  still  can't  recommend  78  cents  increase."  And 
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Williams  said  he  was  going  back  to  New  York 
on  February  14tli  and  would  like  to  get  a  final 
decision  as  to  whether  we  were  going  to  get  along 
with  them,  go  along  with  them  in  this  application 
to  OPA  for  78-cent  increase.  That  is  the  substance 
of  that  conversation  on  February  10th. 

Q.  What  is  the  next  discussion  or  communica- 
tion of  any  kind  you  had  with  any  representative 
of  the  defendant  with  reference  to  this  subject? 

A.  On  February  15th  Mr.  Wallace,  I  have  a 
note  here  that  on  February  14th  I  telephoned  to 
Wallace  but  he  had  gone  to  Modesto.  Williams 
was  catching  a  train  for  New  York.  That  was  done 
because  AVilliams  had  asked  me  to  give  them  the 
final  decision  before  he  went  back  to  New  York, 
but  I  was  not  able  to  catch  him  before  he  left. 

On  February  15th,  Mr.  Wallace  telephoned  to 
me  and  I  said,  "Why  don't  we  let  your  auditors. 
Peat,  Marwick  &  Mitchell,  and  let  our  auditors, 
Price,  Waterhouse  &  Company,  get  together  and 
[142]  select  a  third  person,  let  him  arbitrate. 

Mr.  Rosenberg:  Pardon  me  for  interrupting. 
May  I  have  the  purpose  of  this  testimony? 

Mr.  Bennett:  It  is  to  show  the  statements  of 
the  parties — 

Mr.  Rosenberg:  To  show  there  was  a  difference 
of  opinion  between — 

Mr.  Bennett:  I  want  to  show  the  declarations 
of  these  parties.  It  seems  to  me  to  be  in  issue,  and 
I  think  without  repeating  what  we  repeated  so 
many  times,  the  nature  of  this  case,  the  controversy 
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before  the  court,  that  these  conversations  and  the 
actions  of  the  parties  involved  in  this  case  should 
be  before  the  court. 

The  Court:    Proceed. 

Mr.  Bennett:  May  I  have  the  reporter  read  the 
last  two  or  three  lines? 

(The   record  was   read  by  the   reporter   of 
the  witness'  last  answer.) 

The  Witness  (Continuing):  ''Let  them  select 
a  third  party  to  arbitrate  the  question  of  the  cor- 
rectness of  the  increase  of  78  cents  per  ton,  and  at 
the  same  time  to  make  a  definition  of  the  term 
'actual  cost  of  production,'  that  we  could  follow 
in  the  future,  actual  cost  of  production."  I  said 
Pacific  would  be  willing  to  abide  by  the  findings  of 
the  arbitrator,  and  we  would  split  the  cost  of  the 
arbitration  [143]  between  us.  I  said,  ''It  seems  to 
me  the  definition  of  cost  ought  to  be  made  a  part 
of  the  contract  in  the  appropriate  manner,  and 
there  ought  to  be  pro^dsion  to  have  the  escalator 
clause  operate   downward  as  well  as  upward." 

Wallace  said,  ''That  sounds  reasonable,"  and  he 
said  he  would  wire  it  to  Williams  on  the  train  so 
he  would  have  it  when  he  got  to  New  York.  That 
is  the  substance  of  that. 

Q.  At  the  time  of  this  discussion  I  think  coun- 
sel will  agree  the  terms  of  the  contract  only  oper- 
ated upward,  as  far  as  the  escalator  clause  was 
concerned ;  the  escalator  clause  never  worked  down- 
ward, did  iti 

A.  No;  the  escalator  clause  was  only  working 
upward,  which  was  one  of  the  reasons  as  an  ac- 
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countant  that  I  considered  that  the  accounting" 
IDractice  they  were  using  was  improper  to  inter- 
pret under  the  contract. 

Q.  Well,  as  I  understand  it,  at  the  previous 
conversation  Wallace  or  Williams  had  suggested 
that  perhaps  they  would  consider  a  revision  of  the 
contract,  the  provision  for  the  escalator  clause 
working  downward  as  well  as  upward. 

A.  Yes;  that  was  the  impression  I  had  from 
my  conversation  with  them,  it  seemed  to  be  reason- 
able. 

Q.  Let's  go  to  the  next  conversation  you  had 
^vith  either  of  these  parties,  or  with  any  represen- 
tative of  the  defendant. 

A.  On  February  17,  1914,  Mr.  Wallace  came  to 
my  office,  bringing  a  telegram  that  he  had  from 
Mr.  Williams,  and  he  showed  [lH]  that  to  me  and 
in  that  wire  Mr.  Williams  said  that  he  would  re- 
fuse to  arbitrate  because  Peat,  Marwick  &  Mitchell 
were  insisting  that  their  accoimting  practices  were 
correct,  and  Williams  said  that  was  a  matter  for 
the  executive  committee  of  Westvaco,  that  he  per- 
sonally would  vote  in  favor  of  shutting  down  the 
gypsum  i^roduction  as  an  unprofita])le  operation 
unless  we  were  willing  to  go  along  with  them  and 
accept  78  cents  a  ton  increase  in  cost,  and  he  asked 
for  a  final  decision.  I  said  I  was  sorry  they 
wouldn't  arbitrate,  because  it  seemed  a  fair  and 
easy  way  to  resolve  a  difference,  and  if  a  qualified 
man  selected  by  Peat,  Marwick  &  Mitchell  and 
Price,  Waterhouse  would  decide  that  Westvaco  was 
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right  we  would  be  entirely  willing  to  pay  the  in- 
creased price. 

Mr.  Wallace  said  Westvaco  could  not  accept  the 
arbitration  because  if  it  were  decided  against  them 
they  would  be  compelled  to  produce  gypsum  at  a 
loss. 

I  said,  ''I  think  you  are  actually  making  a  lot 
more  money  than  your  books  show,  because  of  your 
incorrect  overhead  allocations."  Wallace  said,  for 
example,  as  an  illustration  of  an  item,  he  men- 
tioned the  plant  guards,  which  was  required  by  the 
Government.  I  said,  '^Gypsum  is  not  a  critical  w^ar 
product  requiring  plant  guards."  I  said,  "Guards 
must  be  required  because  the  magnesium  oxide  and 
bromine  and  I  don't  think  any  part  of  the  plant 
guards  should  be  charged  to  this  by-product  gyp- 
sum." I  pointed  out  to  them,  this  was  on  the  [145] 
subject  of  them  stopping  making  gypsum,  that  the 
magnesium  oxide  would  have  to  bear  all  their  over- 
head cost.  Wallace  said,  ''Well,  the  studies  show 
they  would  save  money  by  stopping  gypsum,  dis- 
continuing gypsum."  I  said,  "I  don't  think  you 
Avill  on  an  out-of-pocket  basis."  Wallace  said,  "We 
hope  we  won't  have  to  discontinue,  or  talk  about 
discontinuing."  I  said  I  doubted  whether  you  have 
a  right  to  discontinue  gypsum  production  because 
of  this  contract.  Wallace  said,  "We  will  check  with 
our  attorneys."  I  said,  "I  will  take  it  up  with  my 
management  the  question  of  our  final  decision,  be- 
cause you  have  refused  an  offer  to  arbitrate,  and 
I  will  have  to  check  with  my  superior."  Both  Wal- 
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lace  and  myself,  as  usual,  expressed  a  desire  to 
continue  satisfactory  relations  under  the  contract. 
That  is  the  substance  of  that  conversation. 

I  did  not  quite  understand  Mr.  Wallace's  refer- 
ence to  gypsum  as  a  loss,  because  of  the  overhead 
cost  figure. 

The  Court:     Is  that  all  of  this  matter? 

A.  That  was  the  substance  of  the  February  17th 
conversation. 

Mr.  Bennett:  I  wanted  to  get  a  piece  of  chalk, 
your  Honor. 

The  Court:  I  suggest  you  conclude  with  this 
and  then  you  can  come  back. 

Mr.  Bennett:  Except  at  this  point  I  would  like 
to  have  some  figures  in  mind,  but  we  can  come  back. 

Q.  Now,  at  the  time,  and  according  to  the  fig- 
ures that  were  furnished  you  by  the  defendant  then, 
Mr.  Flick,  what  was  actual  [146]  or  direct  cost  of 
manufacturing  the  gypsum  at  its  point  of  separa- 
tion? 

A.  The  actual  or  direct  costs  were  a  dollar  a 
ton.  That  was  the  1943  average,  which  we  were 
discussing  after  the  turn  of  1944. 

Q.  That  figure  of  $1,  you  say,  was  the  figure  for 
twelve  months  ? 

A.  Correct.  For  the  year  1943  was  their  direct 
charge  shows  $1  per  ton,  that  is  for  labor,  matei-- 
ial — 

The  Court:     Covering  what  period? 

A.  The  calendar  year  1943.  The  figure  covered 
for  the  calendar  year  1943,  their  average  cost  for 
the  year  1943  was  $1  per  ton  direct  charges. 
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The  Court:    And  how  much  was  the  first  year? 

Mr.  Bennett:  That  was  the  figure  for  which 
they  were  claiming  this  additional  increase  of  76 
cents  ? 

A.  Yes,  78  cents.  They  were  claiming  an  in- 
crease of  78  cents  because  they  claimed  there  had 
been  an  actual  advance  in  cost  of  manufacture 
from  the  calendar  year  1942 's  cost  and  the  cost 
for  the  calendar  year  1943. 

Mr.  Rosenberg:  May  I  interrupt?  It  is  your 
statement  now,  Mr.  Flick,  that  the  only  costs  of 
production  that  you  think  were  allowable  costs 
for  the  year  1943  amounted  to  $1? 

Mr.  Bennett:     Well,  the  figure  was — 

Mr.  Rosenberg:    Let  him  answer  it. 

The  Court:     Well,  clear  it  up.   [147] 

The  Witness:  I  can  answer  it.  The  thing  I  was 
concerned  with  was  not  the  cost  charge,  at  that 
particular  year.  What  I  was  concerned  with  under 
the  contract  was  the  actual  advance  in  cost  of 
manufacture  comparing  two  12-month  periods. 
Now,  for  the  year  1942,  Westvaco  showed  a  total 
cost  with  everything  in  there,  overhead  and  all, 
of  the  12-month  period.  Now,  for  the  year  1942 
Westvaco  showed  a  total  cost  of  everything  in 
there,  overhead  and  all,  of  $1.93  per  ton;  for  the 
year  1943  they  showed  a  total  cost  of  overhead  and 
everything  else  of  $2.71,  a  difference  as  shown  by 
Westvaco  of  78  cents  per  ton.  Between  1942  and 
1943  that  is  a  78-cents-a-ton  price  difference  they 
were  asking  for.  On  direct  charges  which  I  was 
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prepared  to  go  along  with — it  was  this:  The  dii-ect 
charges  for  1942  were  71  cents  per  ton  of  gypsum, 
and  for  1943  the  direct  charges  were  $1  per  ton 
of  gypsum,  a  difference  of  29  cents  a  ton  in  the 
direct  charges,  which  we  were  quite  willing  to  pay, 
but  Westvaco,  in  other  words,  was  claiming  a  price 
of  $3.76,  as  shown — 

Mr.  Rosenberg:  I  understand  that.  All  I  was 
doing  was  attempting  to  clarify  the  point,  you  did 
not  contend  then  and  you  don't  contend  now  that 
the  allowable,  even  under  your  version  of  the  con- 
tract, that  the  allowable  costs  of  production  of  gyp- 
sum in  1943  was  only  $1  a  ton. 

A.  I  can't  answer  it  ''Yes"  or  ''No,"  because 
of  this  reason:  My  job  as  an  accountant  here  was 
concerned  with  the  actual  [148]  advance  of  cost 
of  production. 

The  Court :    How  can  you  say  in  1943  it  was  $1  ? 

A.  Westvaco 's  figures  show  that  direct  charges 
are  labor,  materials,  power,  fuel  for  1943  was  $1 
per  ton,  and  for  1942  they  showed  71  cents  a  ton, 
an  increase  of  29  cents  per  ton.  What  I  am  con- 
cerned with  primarily  is  the  advance,  the  actual 
advance  in  cost  of  manufacturing. 

Q.  But  you  conceded  then  and  you  concede  now 
that  even  under  your  interpretation  of  the  contract 
that  the  cost  of  producing  this  gypsum  was  more 
than  $1  a  ton  in  1943,  and  more  than  71  cents  a 
ton  in  1942;  is  that  right? 

A.  My  position  then  was  and  still  is  that  the 
only   cost — at   any   rate,   that   costs   of   producing 
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this  by-product  gypsum  under  this  contract  for  any 
12-month  period,  for  the  purpose  of  comparing  it 
with  the  preceding  12-month  period  for  the  pur- 
pose of  ascertaining  the  actual  advance  in  cost  of 
manufacture  would  be  direct  charges  for  labor, 
material,  power,  fuel,  supplies,  for  running  that 
little  gypsum  department,  where  you  dry  and  grind 
and  ship  this  by-product,  gypsum. 

Mr.  Rosenberg:  Q.  Well,  you  still  have  not 
answered  the  question,  but  I  guess  I  am  not  going 
to  get  it.  [149] 

The  Court:  You  at  the  outset  indicate  the  cost 
of — what  is  this  you  have? 

The  Witness:  These  are  figures  furnished  by 
Westvaco. 

The  Court:    The  cost  of  gypsum  in  1943  was  $1? 

A.  The  direct  charges  which  they  charged  to 
gypsmn  in  1943  was  $1.00  per  ton,  yes,  sir. 

Q.     Explain  that  to  me. 

A.  Now,  that  $1.00  per  ton  is  composed  of  labor 
in  operating  the  gjrpsum  department  there,  the 
drier  and  grinder,  39  cents  a  ton;  labor  for  re- 
pairing that  equipment,  16  cents  a  ton;  workmen's 
compensation  insurance  and  social  security  taxes, 
3  cents  a  ton;  operating  material  and  supplies,  2 
cents  a  ton;  repair  material  and  supplies,  7  cents 
a  ton;  water,  1  cent;  power,  18  cents  a  ton;  gas, 
14  cents  a  ton;  total  direct  charges,  $1  a  ton. 

Q.     Made  up  of  those  items?  A.     Yes,  sir. 

The  Court:     Does  that  explain  it,  counsel? 

Mr.  Rosenberg:  No,  it  does  not,  your  Honor. 
What  I  am  trying  to  get  the  witness  to  say- --in 
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other  words,  as  I  understand  counsel's  question,  it 
is  for  the  purpose  of  testing  whether  or  not,  if 
Westvaco  discontinued  selling  gypsum  at  $2.98  a 
ton,  they  would  have  sustained  a  loss.  Now,  I  sub- 
mit that  that  is  incompetent  in  any  event,  because 
the  question  is  what  price  were  we  entitled  to  under 
the  contract.  [150] 

The  Court:  That  is  why  I  am  allowing  this  tes- 
timony to  go  in,  to  find  out. 

Mr.  Rosenberg:  Yes,  but  for  that  purpose,  then, 
I  am  trying  to  get  the  witness  to  say  whether  or 
not  as  an  accoimtant  he  is  contending  that  our 
total  cost  of  producing  gypsum,  according  to  his 
version  of  the  contract  and  good  accounting  prac- 
tices, was  only  $1  a  ton  in  1943.  He  should  be  able 
to  answer  that. 

The  Court :  We  are  going  out  of  ])ounds  entirely. 
It  was  only  because  I  wanted  to  clarify  it.  You 
will  have  an  opportunity  to  cross  examine. 

Mr.  Bennett:  That  is  what  I  was  going  to  sug- 
gest. 

Q.  In  that  $1  a  ton,  they  did  not  add  shipping 
expense,  did  they? 

A.  That  $1  a  ton  did  not  include  shii)ping  ex- 
pense. There  was  an  additional  shipping  expense, 
but  the  shipping  expense  for  the  year  1942  was 
shown  by  them  as  19  cents  a  ton  and  for  the  year 
1943  was  likewise  19  cents  a  ton,  so  they  did  not 
show  any  increase  in  shipping  expense  as  between 
those  two  12  months'  periods. 

Q.     You  are  not  questioning,  or  to  state  it  other- 
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wise,  state  to  the  Court  whether  or  not  the  ship- 
ping expense  would  be  considered  by  you  as  an 
accountant  and  in  relation  to  your  position  repre- 
senting the  plaintiff  here,  as  being  an  item  of  cost 
included  within  the  cost  of  production  as  that  term 
is  [151]  use,  in  paragraph  6  of  the  contract. 

A.  Well,  the  contract  uses  the  words  "actual 
advance  in  the  cost  of  manufacture." 

Q.     Yes. 

A.  Ordinarily  an  accountant  would  not  con- 
sider that  shipping  expense  was  a  manufacturing 
expense,  but  the  contract  does  provide  for  a  price 
per  ton  loaded  bulk  on  board  the  cars  at  their 
plant  at  Newark,  and  we  were  quite  willing  to 
accept,  therefore,  shipping  expense  as  if  it  were 
manufacturing  expense  because  we  felt  that  that 
was  fair  enough.  We  were  talking  about  an  escal- 
ator clause  and  a  price  loaded  on  board  f.o.b.  cars 
and  so  we  were  willing  to  say  the  cost  should  be  the 
cost  loaded  on  board  cars.  We  were  willing  to  ac- 
cept direct  shipping  expense.  Indirect  or  allocated 
shipping  expense  is  different. 

Q.  What  did  you  say  the  shipping  expense  is 
there?  A.     19  cents. 

Q.  So  with  the  direct  items,  in  accordance  with 
defendant's  figures  for  that  year  1943,  the  direct 
costs  $1.00  plus  19  cents  shipping,  make  a  total  of 
$1.19?  A.     $1.19. 

Q.  That  is  your  cost.  Now,  what  did  the  de- 
fendant claim  for  1943  as  their  total  costs,  includ- 
ing the  allocation  and  the  claimed  cost  of  these 
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overhead  and  indirect  items  pursuant  to  their  so- 
called  national  uniform  system  of  accounting? 

A.  They  claimed  the  total  cost  of  $2.71  a  ton 
for  the  calendar  year  1943. 

Q.  At  that  time  that  you  were  discussing  with 
Mr.  Wallace,  you  had  agreed,  as  I  understand  it,  to 
this  29  cents  raise  of  their  actual  cost  of  manufac- 
ture, had  you  not? 

A.  Yes,  we  had  no  objection  to  the  29  cent  in- 
crease. 

Q.     Or  a  total  price  to  pay  the  company  of — 

A.     $3.27. 

Q.     $3.27? 

A.     We  were  quite  willing  to  pay  $3.27. 

Q.  Now,  taking  their  total  cost,  then,  as  rep- 
resented to  you  and  claimed  by  their  figures,  every- 
thing, the  indirect  overhead  of  $2.71,  deducting  that 
from  $3.27  left,  even  according  to  their  own  paper 
figures,  a  profit  of  56  cents  a  ton,  did  it  not? 

A.     That  is  correct. 

Q.  And  yet  Mr.  Williams  at  that  time  threat- 
ened to  shut  down  the  plant  because  they  could  not 
operate  at  a  profit?  A.     That  is  correct. 

Q.  That  is,  they  were  threatening  to  put  the 
gypsum,  instead  of  selling  it  to  you  at  $3 — 

Mr.  Rosenberg:  Just  a  moment.  That  is  found 
to  be  leading. 

Mr.  Bennett:  Yes,  it  is.  I  withdraw  the  question. 
I  think  the  facts  speak  for  themselves.   [153] 

Q.  Just  to  get  back  to  the  evidence,  as  I  under- 
stand it,  on  February  17,  Wallace  said  what  with 
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reference  to  meeting  their  demands  that  they  wo\ild 

do  if  you  refused  to  meet  their  demands? 

Mr.  Rosenberg:  That  has  been  asked  and  an- 
swered. He  is  asking  him  to  repeat  something — 

Mr.  Bennett:  Well,  it  is.  Because  of  the  subse- 
quent colloquy  and  arguments  here,  I  did  not  know 
but  what  we  might  have  confused  His  Honor  and 
I  did  not  want  to  have  it  result  in  that. 

The  Witness :  Well,  he  said  their  studies  showed 
if  they  cut  out  the  gypsum  they  would  save  money. 

Mr.  Bennett:  Q.  I  understood  something  was 
said  concerning  a  possible — 

A.  Mr.  Wallace  said  they  could  not  accept  the 
arbitration  that  we  proposed  because  if  they  lost 
the  arbitration  they  would  be  in  the  position  of 
being  compelled  to  produce  gypsum  at  a  loss. 

Q.  Was  anything  said  at  that  conversation  with 
reference  to  refusing  to  deliver  or  produce  gyi^- 
sum  ? 

A.  Williams  said  in  his  telegram,  which  Wal- 
lace showed  to  me,  that  Williams  would  vote  in 
their  executive  committee  meeting  in  New  York  in 
favor  of  shutting  down  the  gypsiun  production  un- 
less we  would  go  along  with  them  and  accept  the 
entire  increased  price  of  $3.76  a  ton. 

Q.  Did  that  complete  your  February  17  con- 
versation with  Mr.   [154]   Wallace?  A.     Yes. 

Q.  When  is  the  next  communication  you  had 
with  the  defendant  or  its  representative  with  refer- 
ence to  this  controversy? 
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A.  We  wrote  them  a  letter  on  February  28, 
1944. 

Q.  I  hand  you  herewith  a  copy  of  a  letter  and 
ask  you  if  the  original  of  that  letter  dated  Feb- 
ruary 28,  1944  was  addressed  to  Mr.  W.  K.  Wal- 
lace, Western  Manager,  Pacific  Chlorine  Products 
Corporation  at  Newark,  California. 

A.     That  is  a  copy  of  the  letter. 

Mr.  Bennett:  I  offer  this  letter  in  evidence  as 
the  next  exhibit  in  order. 

The  Court:     Let  it  be  admitted  and  marked. 

(The  document  in  question  was  thereupon 
received  in  evidence  and  marked  Plaintiff's 
Exhibit  No.  6.) 

Mr.  Bennett:  I  read  the  letter,  your  Honor,  ad- 
dressed, as  I  have  previously  indicated: 

"By  letter  dated  January  14,  1944,  you  advised 
us  that  'the  actual  advance  in  Westvaco  Chlorine 
Products  Corporation's  cost  of  production  on  gyp- 
sum for  the  12  month  period  commencing  January 
1,  1943  and  ending  December  31,  1943,  over  the 
12  month  period  commencing  January  1,  1942  and 
ending  December  31,  1942,  was  78  cents  per  ton,' 
and  gave  us  notice  that  commencing  on  the  15th  day 
of  March  1944  the  price  to  be  charged  for  all 
guysum  delivered  to  us  by  you  would  be  $3.76  per 
ton.  You  also  [155]  advised  us  that  an  application 
will  be  made  to  the  Offtce  of  Price  Administration 
for  an  order  confirming  and  authorizing  the  a])ov(^ 
increase  in  price. 

''Since  that  time  a  number  of  conferences  have 
been  held  between  your  representatives   and  our 
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own  for  the  purpose  of  determining  whether  or 
not  the  facts  actually  entitle  you  to  such  an  in- 
crease under  the  provisions  of  our  contract. 

"During  these  conferences  we  have  indicated  to 
you  that  we  consider  that  you  are  entitled  to  some 
increase  based  upon  your  representations  as  to 
your  accounting  and  operating  practices,  but  we 
question  that  the  facts  entitle  you  to  the  entire 
amount  for  which  you  have  asked. 

"We  could  not  represent  to  the  OPA  that  if 
an  increase  in  the  maximum  price  is  granted  to 
you,  we  would  not  ask  for  an  increase  in  our  resale 
price. 

"In  view  of  your  desire  for  an  early  determina- 
tion of  your  right  to  an  increase  under  the  con- 
tract and  our  mutual  inability  to  agree  as  to  the 
underlying  facts,  we  advised  you  of  our  willing- 
ness to  arbitrate  any  questions  which  might  exist 
between  us,  but  this  we  understand  you  have  re- 
fused io  do  and  have  asked  us  for  our  final  decision. 
In  answer  to  this,  we  must  tell  you  that  we  have 
at  all  times  been  and  now  are  willing  to  carry  out 
our  obligation  under  the  contract,  and  hereby  re- 
new our  officer  to  take  all  reasonable  steps  to  have 
any  questions  which  might  exist  between  us  deter- 
mined by  any  reasonable  method  or  in  any  reason- 
able manner.  [156] 

"Very  truly  yours, 

"Pacific  Portland  Cement  Co., 
"By  C.  B.  Flick, 
Controller." 
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Q.  Following  that  letter,  or  on  the  same  day, 
was  there  a  further  conference  or  any  communica- 
tion between  you  and  any  representative  or  repre- 
sentatives of  the  defendant  corporation? 

A.  On  the  same  date,  February  28,  1944,  Mr. 
W.  K.  Wallace,  the  western  manager  of  the  West- 
vaco, came  to  my  place  and  said  if  we  won't  go 
along  on  this  price  increase  of  78  cents  a  ton,  and 
if  we  won't  give  them  a  letter  stating  we  will  not 
ask  the  OPA  to  authorize  any  increase  in  our  own 
resale  price,  then  they  will  suspend  deliveries  and 
discontinue  production  of  gypsum  on  March  1, 
1944.  Wallace  told  me  in  their  experience  with  the 
OPA,  where  the  buyer  signified  a  willingness  to  ab- 
sorb the  price  increase  and  not  pass  it  on  to  his 
customer,  the  OPA  would  act  quickly,  and  maybe 
they  could  get  their  application  approved  in  two 
weeks,  but  where  the  buyer  was  going  to  pass  on 
the  price  increase  to  the  consumer,  that  OPA  was 
much  more  difficult  to  approve  and  that  OPA  would 
take  maybe  four  months  to  render  a  decision  in  the 
matter,  and  that  Westvaco  was  not  willing  to  ab- 
sorb what  he  called  a  loss  on  the  gypsum  for  any 
additional  period  of  time. 

I  said,  ''How  can  you  suspend  deliveries  on 
March  1?  On  what  ground?" 

Wallace  said,  ''Because  we  would  not  go  along 
with  them  on   [157]   the  price  increase." 

And  I  said,  "Under  any  circumstances  you  are 
not  entitled  to  a  price  increase  until  March  15 
because  we  have  our  60  day  notice  from  Januarv 
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14  to  March  15.  You  are  not  entitled  to  suspend 

gypsum. ' ' 

Wallace  said,  "I  will  recheck  with  Williams  in 
New  York.  Maybe  I  misunderstood  and  maybe  I 
was  supposed  to  tell  you  this  not  later  than  March 
1." 

And  he  said  they  had  four  different  procedures 
of  which  they  might  avail  themselves.  Discontinu- 
ing deliveries  was  only  one  thing  they  might  do. 

I  said,  ''What  are  the  other  things?" 

He  said,  "I  neglected  to  find  out  from  Wil- 
liams." 

Wallace  said,  ''If  Pacific  applied  to  OPA  for 
authority  to  pass  on  the  price  increase  to  Pacific's 
customers,  that  OPA  would  probably  turn  it  down 
because  of  the  fact  that  Pacific  would  still  have  a 
profit  in  dealing  in  the  gypsum,  and  that  if  West- 
vaco  would  discontinue  production,  that  might  help 
to  speed  up  the  OPA  action  because  then  it  would 
show  that  the  price  increase  was  necessary  in  order 
to  maintain  the  production  of  gypsum." 

Well,  Wallace  also  said  that  they  did  not  have 
to  make  gypsum.  They  might  precipitate  two  other 
commodities  in  place  of  gypsum,  and  they  would 
make  more  money  doing  it.  He  said  he  would  send 
a  long  airmail  to  Williams  in  New  York,  the  letter 
[158]  just  referred  to  here  of  the  same  date,  Feb- 
ruary 28,  1944,  and  that  he  would  phone  me  on 
March  1st,  expecting  to  have  a  reply.  And  I  said, 
"I  will  tell  my  management  what  you  have  said." 
That  was  the  substance  of  that  conversation. 
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Q.  What  was  the  next  communication  or  con- 
versation you  had  with  the  defendant  or  any  rep- 
resentative concerning  this  same  subject-matter? 
To  save  time,  Mr.  Flick,  I  hand  you  herewith  a 
letter  dated  March  2,  1944,  on  the  letterhead  of 
WestA^aco  Chlorine  Products  Corporation,  Cable 
Caustic,  New  York. 

''Please  reply  to  Chrysler  Building,  405  Lex- 
ington Avenue,  New  York  17,  New  York.  March 
2,  1944."  Addressed  to:  "Pacific  Portland  Cement 
Company,  San  Francisco,''  and  signed,  or  pur- 
ported to  be  signed  by  Max  Seaton,  Executive 
Vice  President.  Did  you  receive  the  original  of 
that  letter  from  Mr.  Seaton  shortly  after  the  date 
thereof  ? 

A.  Yes,  we  received  the  original  of  this  letter. 
I  remember  that. 

Mr.  Bennett:  I  v^ll  offer  this  letter  in  evidence, 
if  your  Honor  please. 

The  Court:  It  may  be  admitted  and  marked 
Plaintiif's  exhibit  next  in  order. 

(This  document  in  question  was  thereupon 
received  in  evidence  and  marked  Plaintiff's 
Exhibit  No.  7.) 

Mr.  Bennett:  The  letter  reads  as  follows,  your 
Honor:    [159] 

''This  will  acknowledge  receipt  of  your  letter 
of  February  28th,  addressed  to  our  Western  Man- 
ager, Mr.  W.  K.  Wallace,  which  Mr.  Wallace  has 
forwarded  to  this  office  for  attention. 
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"Our  advice  to  you  in  our  letter  of  January  14, 
1944,  concerning  an  increase  in  the  price  of  gyp- 
sum, was  made  in  accordance  with  the  provisions 
of  our  contract  and  our  books  of  account  which 
disclose  the  cost  elements  which  make  up  this  in- 
crease are,  in  accordance  with  our  contract,  open 
to  your  inspection.  In  consequence,  we  see  no  rea- 
son for  submitting  this  question  of  price  increase 
to  arbitration. 

"It  had  been  our  intention  to  apply  to  the  Office 
of  Price  Administration  for  an  increase  of  the 
Maximum  Price  on  our  gypsum  delivered  to  you 
under  our  contract  of  January  29,  1937.  However, 
in  view  of  your  indication  as  to  your  inability  to 
represent  to  the  OPA  that  an  increase  in  our 
IDrice  to  you  would  not  result  in  an  increase  in  your 
resale  price,  we  do  not  feel  that  such  application 
is  warranted. 

"Because  of  the  prohibition  against  our  advanc- 
ing the  price  of  gypsiun  in  accordance  with  the 
provisions  of  our  contract  of  January  29,  1937, 
we  here])y  notify  you  that  on  March  15th  we  shall 
suspend  the  delivery  of  gypsum  to  you  until  such 
time  as  it  is  possible  to  invoice  deliveries  [160]  at 
prices  adjusted  in  accordance  with  the  terms  of 
that  contract. 

"Very  truly  yours, 

Westvaco  Chlorine  Products 

Corporation, 
Max  Y.  Seaton, 

Executive  Vice  President." 
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Mr.  Bennett:  Q.  Did  you  reply  to  that  letter, 
or  to  your  knowledge  did  any  representative  of 
the  plaintiff  reply  to  it? 

A.  I  believe  the  next  thing  that  happened  after 
that  letter  was  my  phone  call  to  Mr.  Wallace  on 
March  10,  1944.  I  said,  ''If  you  suspend  deliveries 
what  are  you  going  to  do  with  the  gypsum?" 

And  Wallace  said,  "I  don't  know.  I  haven't 
heard  from  New  York." 

And  I  said,  ''Have  you  got  any  objection  to  my 
calling  Dr.  Seaton,  myself,  on  the  telephone?" 

And  he  said,  "No  objection  whatever." 

So  i  called  Dr.  Seaton  on  the  telephone  the  same 
day  and  told  him  we  had  just  gotten  this  letter 
of  March  2,  1944  on  March  7th,  and  that  our  execu- 
tives were  up  in  Oregon  for  the  past  three  weeks. 

The  Court:    Pardon  me. 

The  Witness:  I  said  we  had  just  gotten  his 
March  2nd  letter.  We  received  it  on  March  7th, 
and  our  executives  had  been  up  in  Oregon  for  the 
past  three  weeks,  and  it  somewhat  handicapped  us 
in  our  handling  of  the  matter.  I  told  Dr.  Seaton 
[161]  I  had  asked  Wallace  what  they  were  going 
to  do  with  the  gypsum,  and  whether  they  were  go- 
ing to  discontinue  production  of  it  altogether,  or 
what,  and  Wallace  had  given  me  approval  to  call 
Dr.   Seaton  direct. 

Dr.  Seaton  said,  "I  really  don't  know  at  this 
point." 

I  said,  "Well,  of  course,  we  take  that  March  2nd 
letter  of  yours  as  a  formality  because  we  certainly 
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want  to  continue  on  and  I  think  you  people  do. 
I  think  both  parties  want  to  continue  on  under 
the  contract." 

And  Dr.  Seaton  agreed  as  a  general  principle 
and  said  they  felt  it  necessary  to  put  themselves 
on  record  in  the  matter.  . 

I  said,  ''Our  executives  being  away,  and  the 
delays  that  have  happened,  won't  you  postpone  the 
discontinuance  of  the  production  of  gypsum  until 
you  get  out  here?" 

He  was  expecting  to  come  to  San  Francisco  in 
April. 

"And  let  us  discuss  the  whole  matter  with  Dr. 
Seaton  when  he  gets  here  in  April." 

He  said,  "Well,  my  travel  plans  are  indefinite, 
as  all  such  plans  are  because  of  war  conditions. 
I  do  not  see  any  reason  in  deferring  it.  It  should 
be  faced  squarely  now." 

I  said,  "I  will  try  to  get  in  touch  with  my  peo- 
ple." 

That  was  the  substance  of  the  conversation  of 
March  10th. 

Mr.  Bennett:  Q.  Did  you  make  any  further 
communication  or  have  any  further  communication 
with   the   defendants'? 

A.  I  phoned  Mr.  AVallace  on  March  11th  and  I 
said,  "Now,  here,  [162]  we  will  go  along  with  you 
fully  in  your  application  with  the  OPA  in  order 
to  get  you  over  this  hurdle  of  a  price  regulation, 
a  frozen  Maximum  Price,  because  we  recognize 
that  we  can  go  to  the  OPA  for  a  $3.76  ceiling  price 
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or  maximum  price,  but  under  OPA  regulations 
you  can  always  change  a  lesser  price,  and  in  order 
to  get  over  this  OPA  thing  which  is  stopping  you, 
we  will  go  along  in  your  application  to  OPA,  but 
with  the  understanding  that  after  we  get  the  OPA 
approval  for  a  $3.76  maximum  price  we  will  decide 
and  work  out  what  the  actual  price  to  be  charged 
should  be." 

And  I  said  also,  "You  are  asking  us  to  give  up 
our  right  to  pass  that  increase  along  to  our  cus- 
tomers. You  are  asking  us  to  go  on  record  with  the 
OPA  that  we  will  absorb  this  price  increase  and 
for  us  to  tell  the  OPA  that  we  won't  pass  it  on 
to  our  customers.  Now,  you  are  asking  us  to  give  up 
something.  How  about  some  consideration  for  giv- 
ing this  up?  It  seems  to  me  this  escalator  clause 
ought  to  work  downward  as  well  as  upward.  It 
seems  to  me  under  any  circumstance  we  do  not 
want  to  go  along  with  having  this  11  cents  a  ton 
for  new  products  research  as  a  part  of  the  maxi- 
mum price,  and  I  think  we  ought  to  go  further 
into  this  question  of  getting  this  difference  ironed 
out  and  get  this  term  'cost  of  production' — our 
differences  on  that  ironed  out  for  the  future  so  we 
Avill  go  along  and  get  away  from  all  this  dispute 
and  discussion." 

I  asked  Wallace  if  he  had  any  objection  to  my 
phoning  [163]  Seaton.  Wallace  said  he  would 
rather  phone,  himself.  He  was  anxious  to  get  the 
matter  straightened  out,  and  he  thought  he  might 
be  able  to  sell  Dr.  Seaton  better  than  I  could,  and 
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so  he  said  he  would  call  him  up  and  let  me  know 

after  he  did  so.   That  was  the  substance  of  that 

conversation. 

Q.  What  was  your  reason  for  being  willing  to 
go  along  with  him,  or,  rather,  have  you  fully  stated 
your  reasons  for  finally  acceding  to  their  demands 
to  agree  with  OPA  that  you  would  not  increase 
your  prices  if  OPA  granted  them  a  maximum  price 
increase  ? 

A.  We,  naturally,  having  this  long  term  ar- 
rangement to  buy  this  by-product  gypsum,  we  were 
obligated  under  the  contract  to  buy  all  of  it,  ex- 
cept the  4000  tons.  We  had  made  plans  and  commit- 
ments of  our  own  for  the  use  and  disposal  of  this 
shipment,  and  we  did  not  want  them,  frankly,  to 
discontinue  its  production. 

Q.     As  had  been  threatened? 

A.  They  were  giving  us  notice  that  they  were 
going  to  discontinue  the  production  unless  we  went 
along  and  paid  them  the  price  they  wanted.  We 
did  not  want  them  to  discontinue  the  production. 
Basically,  that  was  the  reason  we  were  willing  to 
go  along.  We  did  not  want  them  to  discontinue 
])roduction.  We  had  plans  for  it.  We  had  commit- 
ments for  it.  And  we  did  not  feel  that — we  did  not 
like  the  idea  of  having  to  give  us  our  right  to  pass 
on  an  increased  price  to  our  own  [164]  customers, 
but  we  thought  if  we  could  get  them  to  agree  that 
the  escalator  clause  should  work  in  both  directions 
instead  of  just  moving  upward,  that  maybe  we 
could  trade  a  little  bit  on  that,  but  the  real  reason 
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we  went  along  on  that  application  for  maximum 
price  of  $3.76  was  because  we  did  not  want  them 
to  stop  making  gypsum. 

Q.     And  you  reserved  the  right — 

Mr.  Rosenberg:     Mr.  Bennett — 

Mr.  Bennett:     All  right. 

The  Court:     It  is  time  for  recess. 
(Recess.) 

Mr.  Bennett:  Mr.  Flick,  I  show  you  a  copy  of 
a  letter  dated  March  11,  1944,  addressed  to  the 
Westvaco  Chlorine  Products  Company,  New  York, 
New  York,  attention  Dr.  Max  Y.  Seaton,  Execu- 
tive Vice  President,  purporting  to  be  signed  by 
Pacific  Portland  Cement  Company,  by  C.  B.  Flick, 
and  also  another  letter  addressed  to  the  same  par- 
ties and  the  same  date,  purporting  to  be  signed  by 
you  and  ask  if  the  original  of  those  two  copies 
were  sent  to  the  persons  to  whom  they  were  ad- 
dressed on  or  about  that  date? 

Mr.  Rosenberg:    I  will  stipulate  they  were. 

The  Court:     It  is  stipulated. 

The  Witness:     A.    Yes. 

Mr.  Bennett:  I  offer  this  letter,  or  these  two 
letters  in  evidence  as  the  Plaintiff's  next  exhibit. 

The  Court:     Admitted  and  marked. 

(The  letters  referred  to  were  marked  Plain- 
tiff's Exhibit  8  in  evidence.) 

Mr.  Bennett:  The  first  letter  addressed  to  Dr. 
Seaton,  Executive  Vice  President,  reads: 
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*'Air  Mail  March  11,  1944^ 

*'Westvaco  Chlorine  Products  Corporation 

Chrysler  Building 

405  Lexington  Avenue 

New  York,  New  York 

Attention:  Dr.  Max  Y.  Seaton,  Executive  Vice- 
President 

Gentlemen : 

This  is  to  confirm  telephone  converation  today 
between  the  writer  and  Mr.  W.  K.  Wallace,  your 
"Western  Manager,  in  which  we  agreed  as  follows: 

1.  You  will  proceed  at  once  to  file  your  ap- 
plication with  the  Office  of  Price  Administration 
for  an  increase  to  a  maximum  price  of  $3.76  per 
ton  for  your  gypsiun  delivered  to  us  under  our 
contract  of  January  29,  1937,  effective  on  March 
15. 

2.  Enclosed  is  a  letter  which  is  to  be  attached 
to  your  application  to  O.P.A.  in  which  we  agreed 
to  a  maximum  price  of  $3.76  and  state  that  we  will 
not  ask  O.P.A.  for  a  corresponding  increase  in  our 
resale  price. 

3.  In  anticipation  of  O.P.A.  approval  of  your 
application,  which  will  make  it  possible  for  you, 
effective  on  and  after  March  15,  to  invoice  de- 
liveries at  prices  [166]  adjusted  in  accordance  with 
the  terms  of  our  contract,  you  will  not  suspend 
delivery  of  gypsum  to  us. 

4.  The  escalator  clause  in  the  contract  is  inter- 
pretated  to  operate  downward  as  well  as  upward. 
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5.  When  Dr.  Seaton  is  here  in  April,  we  shall 
negotiate  the  question  of  interpreting  the  term 
'cost  of  production'  so  that  any  and  all  questions 
shall  be  determined  as  a  basis  for  adjusting  prices 
in  future  in  accordance  with  the  contract,  and  to 
determine  whether  any  price  less  than  $3.76  should 
be  charged  during  1944. 

Very  truly  yours, 

Pacific  Portland  Cement  Co., 
By   C.  B.  Flick, 
Controller." 

The  second  letter  of  the  same  exhibit,  same  date, 
refers  to  the  same  Dr.  Seaton,  Vice-President  of 
the  defendant,  and  reads  as  follows — this  is  the 
letter,  your  Honor,  that  they  had  requested  to  be 
sent  so  they  could  send  that  to  the  Office  of  Price 
Administration : 

"Referring  to  our  contract  dated  January  29, 
1937,  you  have  advised  us  that  your  cost  of  pro- 
ducing gypsum  has  increased  and  that  pursuant  to 
the  provisions  of  the  contract  you  are  entitled  to 
an  increase  in  the  price  of  gypsum  delivered  to  us, 
effective  on  March  15,  1944,  to  $3.76  per  ton.  [167] 

"You  have  also  advised  us  that  you  are  filing 
an  application  with  the  Office  of  Price  Administra- 
tion for  an  order  authorizing  the  above  increase  in 
permitted  maximum  price. 

We  agree  that  if  this  price  increase  is  allowed 
by  the  Office  of  Price  Administration,  we  shall  not 
ask  the  Office  of  Price  Administration  for  any  in- 
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crease  in  the  prices  to  be  charged  by  us  to  our 
customers  for  any  of  said  gypsum  received  by  us 
from  you. 

Very  truly  yours, 

Pacific   Portland  Cement  Co., 
By    C.  B.  Flick, 
Controller.'' 

On  the  same  date,  about  that  time,  did  you  have 
a  further  conversation  with  Mr.  Wallace,  or  anyone 
representing  the  defendant  corporation? 

A.  On  the  same  date,  March  11,  I  telephoned 
Mr.  Wallace  and  we  agreed  over  the  telephone 
along  the  lines  of  these  letters.  I  then  made  the 
letters  up  and  then  I  called  Wallace  back  on  March 
11th  and  read  the  letters  over  the  telephone,  and 
he  said  they  were  okay,  and  then  I  put  them  in  the 
mail  to  Dr.  Seaton.  On  March  13th — the  letters 
having  been  sent  airmail,  on  March  13th  Wallace 
telephoned  me  and  read  me  a  telegram  that  he 
had  received  from  Dr.  Seaton,  stating  that  he  had 
received  my  letter  of  March  11  and  the  Westvaco 
were  going  to  go  ahead  and  file  the  application 
with  OPA  and  pending  decision  by  the  OPA  West- 
vaco [168]  would  continue  to  deliver  gypsum  to 
Pacific.  He  said  he  was  confirming  my  letter. 

Q.     That  was  on  March  11,  1944? 

A.     March  13th. 

Q.  Did  you  receive  any  information  from  the 
defendant  as  to — 

Mr.  Rosenberg:     Pardon  me.  Did  he  say  he  re- 
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ceived  the  letter  from  Dr.   Seaton  in  response  to 

that? 

Mr.  Bennett:     No. 

The  Witness:  Dr.  Seaton — Wallace  told  me  Dr. 
Seaton  was  writing  to  me.  There  was  a  letter  that 
came  in  after  that  from  Dr.  Seaton. 

Mr.  Bennett:     Well,  here  it  is. 

Mr.  Rosenberg:  Will  this  be  admitted  in  evi- 
dence ? 

Mr.  Bennett:  I  offer  as  Plaintiff's  exhibit  next 
in  order  letter  written  by  Dr.  Seaton,  of  New 
York,  dated  March  13,  1944,  to  Pacific  Portland 
Cement  Company,  Attention  Mr.  C.  B.  Flick. 

The  Court:     Admitted  and  marked. 

(The  document  was  marked  Plaintiff's  Ex- 
hibit 9  in  evidence.) 

Mr.  Bennett:     I  will  read  the  letter: 

''We  are  in  receipt  this  morning  of  your  letter 
of  March  11  with  reference  to  the  question  of  gyp- 
sum price  increase  which  has  been  under  discussion 
with  you. 

''In  view  of  your  letter  and  of  the  attached  let- 
ter, which  we  may  use  as  an  exhibit  in  our  applica- 
tion for  gypsiun  price  adjustment  to  the  OP  A,  we 
will  not  suspend  delivery  [169]  of  gypsiun  to  you 
on  March  15,  as  my  letter  of  March  2  indicated  we 
would,  but  will  continue  to  deliver  as  in  the  past 
pending  determination  of  the  OPA's  decision  on 
our  price  increase  application  which  will  be  before 
them  within  the  next  few  days. 
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''My  present  plans  call  for  me  to  reach  Califor- 
nia during  the  week  of  April  9th  and  during  my 
stay  in  the  West  I  will  be  very  glad  to  discuss 
with  you  the  development  of  more  precise  under- 
standings regarding  the  meaning  of  the  term  'cost 
of  production'  which  is  included  in  our  contract 
with  you. 

Very  truly  yours, 

Westvaco  Chlorine  Products 

Corporation, 
Max  Y.  Seaton, 

Executive  Vice  President." 

Q.  Did  you  have  any  meeting  with  Dr.  Seaton 
after  that,  Mr.  Flick?  Did  he  come  out  to  Cali- 
fornia ? 

A.  He  did  come  out  about  the  middle  of  April 
and  we  had  a  conversation  with  Dr.  Seaton,  and 
we  went  all  over  the  same  ground  that  I  had  been 
over  with  Wallace  and  Williams;  we  discussed  the 
by-product  question  and  we  discussed  what  should 
be  charged  on  the  costs  of  production,  and  so  forth, 
and  the  net  result  of  the  conversation  was  nil.  He 
reiterated  Westvaco 's  position,  that  they  were  en- 
titled to  keep  their  accounts  by  the  uniform  ac- 
counting system,  and  that  although  the  contract 
may  have  referred  to  gypsum  as  a  by-product  in 
their  accounting  [170]  system  they  did  not  recog- 
nize any  special  treatment  for  by-products  as  dis- 
tinguished from  what  they  call  joint  products  or 
co-products,  and  they  were  entitled  to  the  full 
$3.76.  I  argued  with  him  quite  a  bit  about  it,  about 
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the  new  products  research,  for  which  they  charged 
11  cents  a  ton  increase  in  the  price,  and  he  main- 
tained that  in  the  Westvaco  practice  that  they  al- 
located new  products  research  along  with  all  the 
other  overhead,  and  we  just  did  not  get  anywhere. 
We  later  had  a  brief  conversation  in  Mr.  Mc- 
Carthy's office  with  Dr.  Seaton — 

Q.     Who  is  Mr.  McCarthy? 

A.  Mr.  J.  McCarthy,  the  president  of  the  Pa- 
cific Portland.  I  was  present.  I  am  quite  sure  Mr. 
Wallace  was  present — Mr.  Wallace,  Mr.  Seaton, 
Mr.  McCarthy,  and  myself,  and  they  talked  gen- 
erally about  the  desire  of  both  parties  to  get  along 
under  the  contract  and  live  together  in  an  amicable 
manner,  and  so  forth,  and  Mr.  McCarthy  was  go- 
ing East,  but  nothing  ever  came  of  that. 

Q.  You  later  advised — I  think  before  we  start 
that — Counsel,  we  can  stipulate  that  OPA  did  not 
grant  the  price  increase? 

Mr.  Rosenberg:    That's  right. 

Mr.  Bennett:  You  continued  to  make  deliveries 
at  the  so-called  freeze  price? 

Mr.  Rosenberg:     $2.98. 

Mr.  Bennett:  I  am  going  to  touch  now  on  a 
subject  that  does  not  particularly  relate  to  this 
paragraph  6,  Raise  in  [171]  price,  and  so  forth, 
your  Honor,  ])ut  it  follows  along  chronologically, 
and  for  that  reason  I  will  pass  to  that  particular 
subject  now. 

Q.  Did  you  have  any  further  conversation  in 
1946,  the  month  of  June,  with  any  representatives 
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of  the  defendant  with  reference  to  any  matters  in 
this  contract  under  question  or  dispute,  or  pertain- 
ing to  the  contract,  Mr.  Flick? 

A.  In  June  of  1946,  or  the  13th  of  June,  Mr. 
Wallace  and  Mr.  Kenneth  Ray  came  to  my  office. 

Q.  Pardon  me.  Is  that  the  same  Mr.  Ray  who 
is  counsel  for  the  defendant? 

A.  Yes,  and  brought  up  the  subject  of  the 
specifications  of  gypsum  and  deductions  from  our 
remittances  which  we  had  been  accustomed  to  make 
each  month  for  any  gypsum  that  might  be  below 
95.51  percent  gypsum  value.  They  said  Westvaco 
had  never  accepted  the  charge-backs  and  that  they 
had  been  accumulating  on  their  books,  the  deduc- 
tions which  we  had  made,  that  they  did  not  con- 
sider correct,  and  that  they  had  a  balance  as  an 
account  receivable  due  from  Pacific  in  the  neigh- 
borhood of  $9500. 

I  said,  "That  is  the  first  time  I  ever  knew  that 
you  fellows  had  any  such  account  on  your  books 
that  you  consider  as  being  due  from  us."  Mr.  Ray 
said  that  annual  statements  had  been  sent  to  Paci- 
fic, either  by  one  of  the  accountants  or  by  their 
auditors.  Peat,  Marvick  &  Mitchell  in  the  course 
of  auditing  confirmations,  and  he  believed  the  state- 
ments had  [172]  been  returned.  I  said  I  never  saAV 
any  such  statements,  I  never  saw  any  audit  con- 
firmations, and  while  Mr.  Wallace  and  Mr.  Ray 
were  there  I  called  on  the  telephone  Mr.  Schoning, 
our  assistant  secretary  and  the  man  in  the  account- 
ing department,  who  handles  some  accounting  de- 
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tails,  and  he  would  be  the  one  most  likely  to  see 
them.  He  said  he  never  saw  any  such  statements. 
I  said,  ''I  have  never  before  been  advised  of  the 
existence  of  this  claim,"  that  Mr.  Wallace  had  been 
coming  in  to  see  me  frequently  in  1944,  and  at 
intervals  thereafter,  and  had  never  mentioned  the 
matter  of  having  an  account  due  on  their  books, 
that  monthly  checks  with  the  deductions  had  always 
been  cashed.  Wallace  said,  "Well,  we  will  write 
you  a  letter  and  discuss  this  claim  and  Mr.  Ray 
will  discuss  the  matter  later  on  as  to  the  contract 
and  the  reasons  why  Westvaco  considered  the 
charge-backs  wrong."  And  he  told  me  Mr.  Ray 
would  prepare  such  a  letter  on  his  return  to  New 
York. 

Q.  Did  you  ever  receive  such  a  letter  from  Mr. 
Ray? 

A.  I  don't  recall  receiving  a  letter  from  Mr. 
Ray  on  the  subject.  Mr.  Wallace  subsequently  did 
come  in  with  statements. 

Q.     That  is  a  statement  claiming  how  much? 

A.  I  believe  when  they  sent  this  statement  they 
finally  had  an  aggregate  sum  of  $11,000. 

Mr.  Bennett:  Now,  for  your  Honor's  informa- 
tion, this  is  the  matter  that  is  involved  in  the 
second  count  of  the  complaint.  Your  Honor  is 
familiar  with  that  paragraph,  paragraph  5  of  the 
[173]  contract,  if  the  gypsum  content  falls  below 
97.51  percent,  they  are  subject  to  a  2  percent  toler- 
ance, the  plaintiff  may  deduct  10  cents  per  ton  for 
each  percentage  that  it  falls  below. 
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Subsequently,  in  connection  with  that,  did  the 
defendant  ever  reduce  its  claim  to  a  less  sum  than 
this  $11,000,  or  $8,000,  whatever  it  was? 

A.  They  subsequently  did.  I  believe  their  pres- 
ent claim  is  something  like  $1600. 

Mr.  Rosenberg:    $2100. 

The  Witness:    $2100? 

Mr.  Bennett:  Q.  As  I  explained  to  the  Court, 
you  have  since  tendered  a  check  for  $500  which 
was  for  what  purpose? 

A.  It  was  brought  to  my  attention  that  there 
were  some  deductions  that  seemed  to  have  been 
made  for  gypsum  which  was  below  97.51  percent, 
although  it  was  still  above  95.51.  The  contract  said 
that  the  gypsum,  if  the  gypsum  is  below  95.51  you 
have  this  charge-back  privilege,  but  when  you  com- 
pute the  amount  charged  back,  or  the  amount  of 
the  charge-back,  you  go  back  up  to  the  amount 
below  97.51 — it  is  a  little  confusing.  It  was  called 
to  my  attention  some  deductions  seemed  to  have 
been  made  for  gypsum  that  was  off  about  2  per- 
cent, so  I  had  the  boys  in  the  accounting  depart- 
ment make  a  thorough  check  going  back  to  the 
end  of  1940,  and  went  right  through  in  detail  and 
we  found  there  seemed  to  have  been  quite  a  little 
period  of  time  in  there  when  one  of  the  clerks  in 
the  accounting  department  [174]  seemed  to  have 
been  confused,  and  he  was  charging  back  every  bit 
of  gypsum  that  was  below  97.51,  even  though  it 
might  be  up  to  96.51.  Then  we  tendered  a  check  in 
the  amount  of  around  $525,  some  such  figure,  coun- 
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sel  advised  me  that  about  half  of  it  had  been  out- 
lawed by  the  statute  of  limitations,  but  we  said  we 
will  skip  that,  and  we  tendered  the  check  for  the 
entire  amount,  and  Westvaco  had  sent  it  back  and 
said  that  we  had  breached  the  contract,  because  of 
making  these  erroneous  deductions,  and  we  sent  it 
l^ack  again  to  them  without  prejudice,  and  they 
said  that  that  was  one  of  the  issues  involved  in  this 
suit,  so  they  did  not  take  our  check. 

Mr.  Rosenberg:    That  was  by  letter,  wasn't  it? 

A.     Yes. 

Mr.  Rosenberg:  They  also  said  that  the  further 
reason  for  not  accepting  the  check  was  that  the 
computation  was  made  on  the  basis  of  Pacific's 
chemical  analysis,  whereas  we  were  contending  our 
chemical  analyses  were  correct;  isn't  that  correct? 

A.  I  don't  recall  exactly  what  was  in  that  last 
letter. 

Mr.  Bennett:  If  you  are  concerned  about  that 
])oint  let's  get  the  letter,  counsel. 

The  Witness:     I  have  the  letter. 

Mr.  Rosenberg:    Here  is  the  letter. 

Mr.  Bennett:  Do  you  want  the  letter  in?  I  have 
no   objection. 

Mr.  Rosenberg:     No.  [175] 

Mr.  Bennett:  Why  make  so  much  ado  about 
nothing?  I  perhaps  should  not  have  gone  on  to 
tl)is  chronologically,  but  I  thought  in  passing  it  was 
a  small  matter  that  we  might  dispose  of. 

Mr.  Rosenberg:  You  mean  the  cost  of  produc- 
tion dispute? 
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Mr.  Bennett:  Yes,  the  dispute  with  reference 
to  the  books. 

The  Court:  They  spread  between  the  $500  and 
$2100. 

Mr.  Bennett:  That  is  the  issue  involved  in  the 
second  count.  I  have  got  that  letter,  and  I  have  the 
attached  check.  Really,  this  is  the  defendant's  case. 
I  don't  know,  I  am  perhaps  making  a  mistake  in 
bothering  with  it  at  this  time,  because  it  is  really 
the  defendant's  case,  and  maybe  it  is  technically 
a  mistake  for  me  to  be  offering  the  document  that 
is  really  a  part  of  the  defendant's  case,  and  I  will 
submit  to  your  Honor  that  any  dociunents  we  have, 
of  course,  would  be  available  to  them  in  that  con- 
nection. 

Q.  The  difference  of  the  total  claim  that  they 
are  making  now  for  alleged  excessive  deductions  is 
$2120.42,  of  which  you  tendered,  you  say,  $539.24, 
Avhich  you  have  discovered  as  error  in  the  manner 
in  which  you  have  explained  it,  and  that  leaves  as 
claimed  here  a  siun  of  $1620.42,  on  deductions  that 
you  made  which  involves  the  dispute  which  in  turn 
involves  the  sum  of  $1620.42,  and  were  made  pur- 
suant to — 

A.     Well,  the  contract  carries  that  clause. 

Q.  You  are  referring  to  the  provisions  of  para- 
graph 5  of  the  [176]  contract? 

A.  If  that  was  the  proper  number  of  it.  It  pro- 
vides on  any  gypsum  which  has  a  gypsum  value  of 
less  than  95.51  percent  we  may  make  a  deduction 
of  10  cents  per  ton  for  each  percentage,  that  it 
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falls  below  97.51,  so  that  these  charge-backs  or 
deductions  in  our  monthly  remittances  were  com- 
puted by  our  accounting  department  each  month 
based  on  reports  of  chemical  analyses  of  the  gyp- 
sum which  we  received  from  our  plant  laboratory 
at  Redwood  City  plant. 

Q.  Prior  to  the  time  Mr.  Ray  and  Wallace  came 
to  see  you  in  June,  1946,  you  had  sent  regularly 
or  monthly  or  other  periods  of  time  checks  to  them 
as  payment  for  the  period  that  you  have  received 
gypsum  during  the  preceding  period? 

A.  We  had  sent  checks  every  month.  The  con- 
tract provides,  as  I  recall  it,  for  the  payment  by 
the  15th  of  each  month  for  the  gypsum  delivered 
during  the  preceding  calendar  month,  and  it  had 
been  our  custom  to  send  checks  each  month,  and  we 
accompanied  the  checks  with  a  little  list  if  there 
were  any  of  these  charge-backs,  and  we  deducted 
the  amount  of  these  charge-backs  and  sent  a  check 
for  the  net  amount,  the  amount  billed  by  Westvaco, 
less  the  charge-back. 

Q.    Were  those  checks  cashed  by  the  defendant? 

A.     Yes,  they  were  all  cashed. 

Q.  Prior  to  Mr.  Ray  and  Mr.  Wallace  visiting 
your  office  on  June  6th  had  anyone  representing 
the  defendant  questioned  the  [177]  amoimt  by  you 
or  the  propriety  of  these  deductions  in  the  amount 
of  the  check  that  was  sent,  which  was  cashed? 

A.  No  one  from  Westvaco  ever  asserted  any 
claim  to  me.  Mr.  Wallace  stated  on  numerous  oc- 
casions that  they  did  not  like  the  fact  that  deduc- 
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tions  were  made,  that  their  New  York  office  did 
not  like  to  see  deductions  made,  and  they  thought 
wherever  we  could  use  the  gypsiun  by  disposing  of 
the  gypsum  without  having  somebody  make  a  de- 
duction from  us,  that  we  ought  not  to  make  that 
deduction  from  Westvaco.  I  replied,  "Well,  the 
contract  provides  for  it."  No  claim  was  ever  as- 
serted until  Mr.  Wallace  and  Mr.  Ray  came  into 
my  office  and  told  me  the^^  liad  this  amount  open 
on  their  books.  I  was  quite  surprised.   [178] 

Q.  Where  did  these  samples  come  from  that 
were  examined,  upon  which  you  made  or  deter- 
mined the  amount,  if  any,  of  deductions'? 

A.  We  received  samples  at  our  laboratory,  at 
our  plant  at  Redwood  Harbor,  California,  from 
two  sources.  Most  of  the  samples  came  from  West- 
vaco. They  sampled  the  gypsum  as  shipped  from 
Westvaco  to  wherever  we  told  them  to  ship  it,  and 
some  of  the  gypsum,  however,  would  be  shipped  by 
them  to  our  own  Redwood  City  plant.  I  believe 
that  on  the  gypsum  that  was  shipped  to  our  own 
Redwood  City  plant  we  took  samples  ourselves 
from  the  cars  as  they  arrived  at  Redwood  City.  By 
far  the  greater  part  of  the  samples,  ever  since 
the  contract  began,  were  taken  by  Westvaco  at 
Newark  and  furnished  to  us  at  our  plant  at  Red-_ 
wood   City. 

Q.     That  is,  every  time  a  car — 

A.  Every  time  they  shipped  a  car  they  woulc 
take  a  sample,  so  the  laboratory  reports  of  th( 
analysis  of  the  gypsum  for  years  and  years  wert 
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always  on  the  basis  of  one  sample  for  each  car- 
load. The  chemical  analysis  report  gave  the  car 
number  in  fact  and  our  charge-]:)acks  were  car  by 
car.  I  might  say  that  there  are  between  50  and  55 
tons  of  this  gypsum  in  the  typical  freight  car  load. 

The  Court:     Q.     How  many  tons? 

A.    Between  50  and  55  tons. 

Q.     In  a  carload?  A.     In  a  carload.  [179] 

Mr.  Bennett:  Q.  The  defendant  lately  has  as- 
serted or  claimed  the  right  to  submit  samples  on 
the  basis  of  what,  Mr.  Flick? 

A.  Well,  about  a  year  ago,  instead  of  furnish- 
ing samples,  one  sample  for  each  freight  car  load, 
they  began  to  furnish  us  with  what  they  call  a  com- 
posite sample,  representing  about  one  week's  pro- 
duction, or  about  20  carloads,  and  they  refused  to 
furnish  a  sample  each  carload  any  more.  They  sent 
this  composite  sample,  and  they  have  continued 
that  during  the  past  year. 

Q.  Have  you  agreed,  or  have  you  objected  to 
that? 

A.  We  objected  immediately  when  they  began  to 
furnish  these  composite  samples.  We  asked  them 
to  continue  to  furnish  a  sample  of  each  car  as  they 
had  done  for  nearly  ten  years,  or  nine  years,  and 
they  said,  ''No,  we  will  give  you  a  sample  for  each 
week's  production,  or  about  20  cars,  a  composite 
sample. ' ' 

Q.  Do  you  consider  that  that  new  practice  that 
they  insisted  upon,  the  changed  practice,  is  ade- 
quate ? 
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Mr.  Rosenberg:  I  will  object  to  that  as  incom- 
petent, irrelevant,  and  immaterial;  furthermore,  if 
the  Court  please,  there  is  nothing  in  the  contract 
obligating  anyone  to  furnish  that. 

Mr.  Bennett:  Q.  What  was  the  reason  ex- 
pressed to  you  b}^  Mr.  Wallace  for  that  change  in 
furnishing  samples? 

Mr.  Rosenberg:     When,  Mr.  Bennett? 

Mr.  Bennett:  Well,  whenever  this  matter  was 
discussed,    [180]   whenever  any  reason  was  given. 

The  Witness:  Mr.  Wallace,  and  Dr.  Seaton,  and 
our  Mr.  Bannard  and  I  had  a  conversation  at 
Westvaco's  Newark  plant  in  the  latter  part  of 
1946,  after  Mr.  Bannard  had  looked  over  their  fig- 
ures. I  believe  that  was  in  October  of  1946.  Mr. 
Wallace  said  that  they  were  discontinuing  the  car- 
by-car  samj^les,  because  it  was  too  costly,  and  an- 
other reason  he  stated  to  me  was  it  would  do  away 
with  a  lot  of  these  charge-backs,  because  you  would 
have  obviously  an  averaging  out  of  good  and  bad  . 
in  a  20-car  sample. 

Q.  That  was  the  only  reason  expressed  for  the 
change  1 

A.  Those  were  the  only  two  reasons  I  ever 
learned.  Later  on,  after  the  suit  was  filed,  when 
I  questioned  the  matter  of  samples  and  again  asked 
for  a  car-by-car  sample,  they  replied  by  letter  ask- 
ing the  same  question  that  Mr.  Rosenberg  has  in- 
dicated. They  said,  ^'Please  tell  us  under  what 
provision  of  the  contract  we  are  obliged  to  furnish 
you  samples?"  I  do  not  believe  I  answered  that 
letter. 
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Q.  Let  us  get  back  to  the  big  business  at  hand, 
Mr.  Flick.  I  wanted  to  show  on  this  matter  of 
sampling  you  are  entitled  to  some  adequate  basis, 
but  I  won't  take  this  time  of  the  Court  to  go  into 
that.  We  can  argue  that  at  a  later  juncture. 

To  get  back  to  the  price  protection  clause  and 
the  cost  of  manufacture  of  gypsum  and  the  actual 
advance,  if  any,  in  the  cost  of  production  and 
manufacture  of  gypsum,  when,  if  you  [181]  know, 
Mr.  Flick,  was  the  first  decontrol  of  gypsum  by 
OPA'? 

A.  The  first  decontrol  of  gypsum  by  OP  A  was 
on  September  4,  1946.  OPA  decontrolled  gypsum 
when  used  as  a  cement  retarder  on  September  4, 
1946. 

Q.  A  large  part  of  this  gypsum  that  you  had 
purchased  through  the  years  from  the  defendant 
being  used  as  a  cement  retarder*? 

A.  Yes,  a  very  substantial  portion  of  it.  It 
varied  a  little  from  time  to  time,  sometimes  more, 
sometimes  less,  but  cement  retarder  was  a  very 
substantial  use  for  this  Westvaco  gypsum. 

Q.     And  that  fact  was  known  to  the  defendant? 

A.     Oh,  yes. 

The  Court:  Q.  I  do  not  follow  that  entirely. 
W^hat  do  you  mean  by  ^'retarder"? 

A.  May  I  explain  that  in  the  manufacture  of 
Portland  Cement  the  last  thing  you  do,  after  you 
have  made  the  Portland  cement  clinker  out  of  th(^ 
ground-up  limestone,  you  have  a  little  clinker,  and 
in  the  final  step  of  the  finish  grind  you  add  in  gyp- 
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sum ;  between  2  and  3  percent  of  Portland  cement  is 
gypsum  that  is  mixed  in  by  a  physical  process  of 
grinding  in  the  last  stage.  i 

Q.  Keeping  in  mind  the  date  of  September  4th, 
when  OPA  first  decontrolled  gypsum  as  a  cement 
retarder,  when  is  the  next  time  that  you  had  any 
communication  or  conversation  with  the  defendant 
or  any  of  his  representatives  with  reference  to  the 
price  that  you  were  to  pay  for  the  gypsum,  or  this  '•'■ 
controversy  [182]  over  the  so-called  escalator 
clause  ? 

Mr.  Rosenberg:  Mr.  Bennett,  so  that  I  can 
understand  the  question,  when  you  are  talking 
about  the  escalator  clause — 

Mr.  Bennett:  I  am  talking  about  paragraph  6 
of  the  contract. 

A.  On  August  31st,  which  was  Saturday — after 
August  31st,  which  was  Saturday,  Westvaco  dis- 
continued shipping  gypsum.  September  1st  was  on 
Sunday.  September  2nd  was  on  Labor  Day,  as  I 
recall  it.  Gypsum  was  decontrolled  as  a  cement  re-  4 
tarder  on  September  4th,  and  on  September  5th 
Mr.  Wallace  told  me  that  they  had  quit  producing 
and  shipping  gypsum  and  would  not  produce  and 
ship  any  more  gypsum  for  an  indefinite  time  in 
the  future,  until  such  time  as  Pacific  acceded  to 
their  demands,  and  their  demands  were.  No.  1, 
that  we  quit  arguing  about  this  price  and  pay  them 
$3.76  a  ton,  and  they  also  wanted  us  to  accept 
their  claim  against  us  for  these  specifications 
charge-backs  for  the  past,  and  they  wanted  us  to 
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agree  that  there  would  not  be  any  more  future 
charge-backs  on  account  of  gypsum  percentage  in 
any  instance  where  we,  ourselves,  were  able  to  re- 
sell the  gypsum  without  having  our  customer  make 
a  charge-back  against  us,  or  in  any  case  where  we, 
ourselves,  used  the  gypsum,  and  they  also  wanted 
us  to  agree  that  we  would  give  up  another  point 
that  was  in  dispute,  as  to  whether  we  were  obli- 
gated to  take  the  entire  amount  of  this  production 
in  a  calendar  year  where  they  had  told  us,  for 
example,  "We  are  going  to  produce  40,000  tons 
under  the  contract.  You  have  the  right  to  refuse 
[183]  more  than  20,000  tons.  At  the  same  time, 
under  the  contract,  we  had  the  right  to  refuse 
more  than  2000  tons  in  any  one  month."  We  main- 
tain those  two  rights  were  separate  and  distinct. 
Westvaco  said  they  were  all  part  and  parcel  of  the 
same  thing.  "If  you  say  you  are  going  to  take 
40,000  tons,  you  have  to  take  it  all  in  equal  monthly 
installments."  As  I  understand  those  were  the 
points  then  at  issue  with  them,  and  they  said,  "Un- 
less you  give  us  what  we  want  on  those  points,  we 
are  just  not  going  to  make  any  more  gy psmn  until 
further  notice  at  an  indefinite  time  in  the  future." 
They  did  not  make  any  more  gjrpsum. 

The  OPA  decontrolled  gypsum  as  a  cement  re- 
tarder  on  September  4th,  and  as  far  as  OPA  was 
concerned  they  were  then  free  to  increase  the  price 
of  gypsum. 

Mr.  Bennett:  Q.  You  were  advised  that  they 
did  stop  the  grinding  and  drying  and  delivering 
and  making  of  gypsum? 
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A.     Mr.  Wallace  told  me  that  they  had  quit  pro-  l| 
ducing  this  gypsmn.  They  said,  ''We  are  running 
slurry  into  the  bay."   And  I  remember  the  con- 
versation quite  clearly.  | 

I  said,  "How  can  you  run  the  slurry  into  the 
bay?  It  has  your  magnesiiun  chloride  in  it." 

He  said,  "Oh,  of  course,  we  filter  it." 

I  said,  "AVell,  what  you  are  running  into  the 
bay,   then,   is   gypsiun." 

"Oh,  no,"  he  said,  "that  is  not  gypsum." 

But  they  continued  then  to  run  this  by-product 
into  the  [184]  bay.  They  no  longer  dried  it,  and 
ground  it,  and  shipped  it,  but  they  ran  the  by-pro- 
duct into  the  bay  until  Mr.  Wallace  later  informed 
me  that  they  had  resmned  shipments  on  September 
13th— 

The  Court:  Q.  What  time  elapsed,  approxi- 
mately ? 

A.  Approximately  two  weeks  when  there  was 
no  production  or  shipment  of  gypsiun. 

The  Court:     Proceed. 

Mr.  Bennett:  Q.  Go  ahead.  Relate  the  next 
conversation  or  happening,  Mr.  Flick? 

A.  AYell,  on  September  13th  we  agreed  with 
them  on  a  basis  in  which  they  would  resume  the 
drying  and  grinding  and  delivery  of  this  gypsmn, 
and  we  embodied  that  in  a  letter  which  we  wrote 
to  them  to  record  our  understanding  of  the  basis 
on  which  they  were  to  resmne  production  and  ship- 
ment. 

The  Court:    Q.     What  date? 
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A.  The  letter  is  dated  September  13,  1946.  I 
was  continuing  in  negotiation  with  Mr.  Wallace 
for  several  days  before  I  found  out  that  they  had 
already  started  to  resiune  on  September  13th,  and 
we  wrote  two  letters  on  September  13th.  The  first 
was  a  longer  letter  and  the  second  was  a  shorter 
letter.  The  second  was  intended  to  supersede  the 
first,  but  Westvaco  replied  to  those  two  letters  by 
a  letter  which  they  T\T:'ote  dated  September  23rd, 
and  also  by  a  letter  of  September  13th,  1946,  they 
served  notice  that  the  price  would  again  go  up, 
effective  [185]  60  days  from  then,  because,  they 
stated,  there  had  been  another  increase  in  the  cost 
of  production,  and  that  the  price  would  go  up  effec- 
tive, I  believe,  November  13th,  from  $3.76  to,  I 
believe  the  original  price  claimed  was  $4.62.  It  has 
been  reduced  since  by  some  corrections  they  have 
made,  so  at  present  it  is  $4.36. 

Q.  That  is  the  total  amount  that  they  are  pres- 
ently claiming,  including  this  third  claimed  price 
increase  ? 

A.  Yes,  the  amount  that  they  now  claim  after 
making  some  corrections  which  they  made  is  now 
$4.36. 

Q.    But   originally  the   demand  was — 

A.     $4.62,  I  believe. 

Mr.  Bennett:  I  offer  this  letter  from  Westvaco 
Chlorine  Products  Company,  the  defendant,  datea 
September  13,  1946,  to  the  plaintiff.  Pacific  Port- 
land Cement  Company,  and  purporting  to  be  signed 
by   W.    K.    Wallace,   Western   Manager. 
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(The  document  referred  to  was  thereupon 
received  in  evidence  and  marked  Plaintiff's 
Exhibit  No.  10.) 

Mr.  Bennett:     I  read  the  letter  to  your  Honor: 

''Referring  to  that  certain  agreement  dated  Jan- 
uary 29,  1937,  wherein  Pacific  Portland  Cement 
Company,  a  California  corporation,  is  party  of  the 
first  part,  and  Westvaco  Chlorine  Products  Cor- 
poration, a  Delaware  corporation,  is  party  of  the 
second  part,  and  which  said  agreement  covers  the 
sale  of  gypsum  to  Pacific  Portland  Cement  Com- 
pany, you  are  [186]  hereby  advised  that  the  aver- 
age cost  of  the  production  of  gypsum  by  the  under- 
signed, Westvaco  Chlorine  Products  Corporation, 
for  the  twelve-month  period  commencing  July  1, 
1945,  to  June  30,  1946,  was  more  than  five  per 
cent  above  its  average  cost  of  production  for  the 
preceding  twelve-month  period  commencing  on 
July  1,  1944,  and  ending  on  June  30,  1945.  The 
actual  advance  in  the  cost  of  production  of  gypsum 
to  Westvaco  for  the  twelve-month  period  commenc- 
ing July  1,  1945,  and  ending  June  30,  1946,  over 
the  preAdous  twelve-month  period  was  eighty-six 
(86  cents)  cents  per  ton. 

Pursuant  to  the  terms  of  Paragraph  6  of  the 
agreement  hereinabove  referred  to,  you  are  hereby 
given  sixty  (60)  days  notice,  in  writing,  that  on 
the  13th  day  of  November,  1946,  the  price  to  be 
charged  you  and  the  amount  to  be  paid  by  you  for 
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all  gjrpsum  delivered  to  you  by  the  undersigned, 
pursuant  to  the  terms  of  the  said  agreement  here- 
inabove referred  to  will  be  at  the  rate  of  Four  and 
62/100  Dollars  ($4.62)  per  ton,  payment  to  be  made 
in  the  manner  set  out  in  said  agreement. 

You  are  further  advised  that  said  increase  in 
price  will  be  applicable  only  to  the  gypsum  shipped 
to  you  and  resold  by  you  as  a  retardant  in  cement, 
and  that  the  advance  in  price  with  respect  to  gyp- 
sum not  resold  by  you  as  a  retardant  in  cement 
will  be  suspended  until  price  control  [187]  on 
such  gypsum  is  terminated  by  the  Office  of  Price 
Administration. 

You  are  further  advised  that  the  books  of  ac- 
count and  records  of  the  undersigned  relating  to 
its  production  cost  of  gypsum  will  be  open  to  your 
inspection  at  all  reasonable  times. 

Yours  very  truly, 

Westvaco  Chlorine  Products 
Corp., 
/s/  W.  K.  Wallace, 

Western  Manager." 

Mr.  Bennett:  Your  Honor,  it  is  a  little  after 
four  o'clock.  Does  your  Honor  wish  to  keep  go- 
ing? 

The  Court:  We  will  adjourn  until  tomorrow 
morning  at  ten  a.m. 

(An  adjournment  was  thereupon  taken  imtil 
tomorrow,  Thursday,  December  11,  1947,  at 
ten  o'clock  a.m.)   [188] 
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Thursday,   December  11,   1947,   10:00  o'clock  a.m. 

C.  BRUCE  FLICK, 
recalled : 

Direct  Examination — (Resimied) 

Mr.  Bennett:  Q.  Yesterday  you  testified,  Mr. 
Flick,  on  the  13th  of  September,  1946,  after  a  con- 
ference with  Mr.  Wallace,  and  I  believe  at  his 
suggestion,  although  my  memory  is  not  clear  there, 
you  sent  to  him  two  letters,  one  superseding  the 
other  1 

A.  Yes,  I  sent  first  a  longer  letter  dated  Sep- 
tember 13th,  and  after  discussion,  after  Mr.  Wal- 
lace received  it,  that  was  revised  to  the  shorter 
letter  dated  September  13th. 

Q.     Why  was  it  revised? 

A.  Because  Mr.  Wallace  did  not  agree  entirely 
with  the  first  of  the  two  letters. 

Mr.  Bennett:  I  think  without  identification 
counsel  will  stipulate  that  this  copy  of  a  letter 
that  I  now  offer  in  evidence  is  the  first,  and  the 
longer  of  the  two  letters,  is  that  agreeable? 

Mr.  Rosenberg:     So  stipulated. 

The  Court:     It  may  be  admitted  and  marked. 

(The  letter  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit 11.) 
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PLAINTIFF'S  EXHIBIT  No.  11 

Pacific  Portland  Cement  Company 
417  Montgomery  St.,  San  Francisco  6,  California 

September  13,  1946 

Westvaco  Chlorine  Products  Corporation, 
Newark,  California. 

Attention :  Mr.  W.  K.  Wallace,  Western  Manager. 

Gentlemen : 

This  letter  is  to  record  our  understanding  and 
agreement  as  follows : 

(1)  Sacking  Gypsum 

By  letter  dated  June  23,  1945,  from  you  to  this 
company,  accepted  by  us  under  date  of  June  30, 1945, 
the  agreement  between  us  for  the  sacking  of  gypsum 
by  you  for  us  was  extended  until  July  31,  1946.  By 
oral  agreement  between  your  Mr.  W.  K.  Wallace  and 
our  Mr.  C.  B.  Flick,  this  agreement  for  sacking  was 
further  extended  to  August  31,  1946.  You  informed 
us  that  you  discontinued  production  of  gypsum  on 
August  31,  1946,  and  that  you  have  no  interest  in 
sacking  small  quantities.  It  is  opreed  that  said  agree- 
ment for  sacking  exj^ired  on  August  31,  1946. 

(2)  Price  of  Gypsum 

By  letter  dated  July  25,  1945,  from  this  company 
to  you,  and  accepted  by  you,  it  was  agreed  between, 
us  that  the  price  at  which  you  would  sell  and  we 
would  buy  gypsum  until  July  31,  1946,  under  our; 


224  Pacific  Portland  Cement  Co.  vs. 

(Testimony  of  C.  Bruce  Flick.) 
contract  of  January  29,  1937,  would  be  $2.98  per  ton 
and  that  the  so-called  escalator  clause  of  said  con- 
tract which  contemplates  change  in  the  price  from 
time  to  time  should  not  be  operative  at  any  time  be- 
fore July  31,  1946.  By  oral  agreement  between  your 
Mr.  W.  K.  Wallace  and  our  Mr.  C.  B.  Flick,  this 
agreement  of  July  25,  1945,  was  further  extended  to 
September  4, 1946. 

It  is  now  agreed  that  effectiA^e  September  4,  1946, 
the  price  at  which  you  will  sell  and  we  shall  buy 
gypsum  until  August  31,  1947,  under  our  contract  of 
January  29,  1937,  shall  be  |3.7ti  per  ton  for  gypsum 
for  cement  retarder  and  $2.98  per  ton  for  gypsum 
for  all  other  purposes  and  uses,  and  it  is  our  intention 
to  sell  or  use  most  of  the  gypsum  receiA^ed  from  you 
for  cement  retarder. 

It  is  agreed,  however,  that  at  any  time  prior  to 
August  31,  1947,  whenever  governmental  laws  or 
regulations  permit  a  higher  price  than  $2.98  per  ton 
for  gypsum  for  purposes  and  uses  other  than  cement 
retarder,  you  shall  be  entitled  to  charge  such  higher 
price,  but  not  in  excess  of  $3.76  per  ton. 

(3)  Deductions  for  Gyj)sum  l)elow  specification 

It  is  agreed  that  you  have  no  claim  against  us  for 
any  deductions  heretofore  made  in  making  payments 
to  you  for  gypsum  not  within  two  per  cent  (2%)  in 
gypsum  content  of,  or  not  conforming  to,  the  chemi- 
cal analysis  and  specification  which  is  a  part  of  said 
contract  of  January  29,  1937. 
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(4)  Right  to  refuse  in  excess  of  2,000  tons  in  any 
month. 
According  to  paragraph  (3)  of  said  contract,  we 
have  asserted  the  right  to  refuse  to  purchase  and 
accept  in  excess  of  twenty  thousand  (20,000)  tons  in 
any  one  calendar  year,  and  in  addition  the  right  to 
refuse  to  purchase  and  accept  in  excess  of  two 
thousand  (2,000)  tons  in  any  one  month.  Without 
waiving  any  of  our  rights  undor  the  agreement,  we 
are  willing  to  say  to  you  that  for  any  calendar  year 
as  to  which  we  do  not  exercise  our  right  to  refuse  to 
purchase  and  accept  in  excess  of  twenty  thousand 
(20,000)  tons,  it  is  our  intention  and  we  fully  expect 
to  purchase  your  entire  production  for  that  year  if 
offered  to  us  in  approximately  equal  monthly  in- 
stallments. 

Please  sign  and  return  this  letter  to  us  to  evidence 
our  agreement,  retaining  the  duplicate  for  your  files. 

Very  truly  yours, 

PACIFIC  PORTLAND  CEMENT 
COMPANY, 
By    C.  B.  Flick,  Vice-President. 

Accepted  and  confirmed  September  . . ,  1946. 

WESTVACO  CHLORINE  PRODUCTS 
CORPORATION, 
By    W.  K.  Wallace,  Western  Manager. 

Mr.  Bennett:  And  the  second  letter,  or  the 
shorter  letter  that  followed  it,  the  revised  letter, 
will  be  Exhibit  12. 
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('The  letter  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit 12.)  [189] 

(1)  Sacking  Gypsum 

By  letter  dated  June  23,  1945,  from  you  to  this 
company,  accepted  by  us  under  date  of  June  30, 

1945,  the  agreement  between  us  for  the  sacking  of 
gy})sum  by  you  for  us  was  extended  until  July  31, 

1946.  By  oral  agreement  between  your  Mr.  W.  K. 
Wallace  and  our  Mr.  C.  B.  Flick,  this  agreement  for 
sacking  was  further  extended  to  August  31,  1946. 
You  informed  us  that  you  discontinued  production 
of  gypsum  on  August  31,  1946,  and  that  you  have  no 
interest  in  sacking  small  quantities.  It  is  agreed 
that  said  agreement  for  sacking  expired  on  August 
31,  1946. 

(2)  Price  of  Gypsum 

By  letter  dated  July  25,  19^15,  from  this  company 
to  you,  and  accepted  by  you,  it  was  agreed  between 
us  that  the  price  at  which  you  would  sell  and  we 
would  buy  gypsum  until  July  31,  1946,  under  our 
contract  of  January  29,  1937,  would  be  $2.98  per  ton 
and  that  the  so-called  escalator  clause  of  said  con- 
tract which  contemplates  change  in  the  i)rice  from 
time  to  time  should  not  be  operative  at  any  time  be- 
fore July  31,  1946.  By  oral  agii^ement  between  your 
Mr.  W.  K.  Wallace  and  our  Mr.  C.  B.  Flick,  this 
agreement  of  July  25,  1945,  was  further  extended  to 
September  4, 1946. 
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[Printer's  Note] :  The  balance  of  Plaintiff's 
Exhibit  Xo.  12,  read  into  evidence  at  bottom  of 
this  page. 

Mr.  Bemiett:  I  won't  take  time,  your  Honor,  to 
read  all  the  letters.  They  refer  to  another  matter, 
but  I  will  read  the  second  letter,  or  Exhibit  12. 

The  Coui't:     That  is  the  revised  letter? 

Mr.   Bennett:     The   revised  letter. 

Mr.  Rosenberg:     Sent  on  the  same  day. 

Mr.  Bennett:    The  same  date,  yes. 

Mr.  Rosenberg:    The  same  day? 

Mr.  Bemiett:  Yes.  Well,  they  are  dated  the 
same  day,  counsel.  I  do  not  know  that  they  were 
actually  sent  on  the  same  day.  We  can  determine 
that  from  the  witness,  perhaps. 

The  Court:     I  think  if  you  will  read  back  the 
testimony   already   given,   you   will   see   that   that 
has  been  asked  and  answered. 
(Record  read.) 

Mr.  Bennett:  I  will  read  three  paragraphs,  if 
your  Honor  please,  beginning  with  the  paragraph 
at  the  bottom  of  page  1  of  Exhibit  12. 

The  Court:     That  is  the  revised  letter? 

Mr.  Bennett:     Yes,  your  Honor. 

"It  is  now  agreed  that  effective  September  4, 
1946,  the  price  at  which  you  will  sell  and  we  shall 
buy  gypsiun  imtil  November  13,  1946,  imder  our 
contract  of  January  29,  1937,  shall  be  $3.76  per 
ton  for  gyiDsum  for  cement  retarder  and  $2.98  per 
ton  for  gypsimi  for  all  other  purposes  and  uses, 
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and  it  is  our  intention  to  sell  or  use  [190]  most  of 

the  gypsum  received  from  you  for  cement  retarder. 

It  is  agreed,  however,  that  at  any  time  prior 
to  November  13,  1946,  whenever  governmental  laws 
or  regulations  permit  a  higher  price  than  $2.98  per 
ton  for  gypsum  for  purposes  and  uses  other  than 
cement  retarder,  you  shall  be  entitled  to  charge 
such  higher  price,  but  not  in  excess  of  $3.76  per 
ton. 

We  reserve  the  right  to  question  the  use  of  this 
price  of  $3.76  per  ton  as  a  base  for  any  upward 
adjustment  of  the  price  in  the  future  under  the 
escalator  clause.  Our  reasons  for  this  lie  in  the 
questions  which  exist  between  us  with  respect  to 
certain  cost  items  claimed  by  you  which  have  been 
discussed  between  us  in  the  past  and  which  we 
consider  unsettled. 

Please  sign  and  return  this  letter  to  us  to  evi- 
dence our  agreement,  retaining  the  duplicate  for 
your  files." 

Mr.  Rosenberg:  Mr.  Bennett,  isn't  that  from 
the  longer  of  the  two  letters? 

Mr.  Bennett:     No,  this  is  the  shorter. 

The  Court:     This  is  the  revised  letter. 

Mr.  Bennett:  Q.  I  will  ask  you,  Mr.  Flick, 
whether  you  ever  received  the  acceptance  of  the 
proposals  contained  in  this  letter,  namely.  Plain- 
tiff's Exhibit  12,  by  receipt  of  a  copy  of  the  letter 
with  a  form  of  acceptance  executed  by  the  defend- 
ant, or  anyone  representing  the  defendant?  [191] 

A.  No,  sir,  I  did  not  receive  their  acceptance 
of  it.  I  received  a  letter  denying  it. 
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Q.     You  mean  refusing  to  accept  it? 

A.     Refusing  it. 

Q.  When  was  it  that  you  were  first  advised,  and 
in  what  form,  that  the  defendant  would  not  accept 
the  conditions  or  accept  the  proposals  contained 
in  your  letter  of  September  13,  1946? 

A.  I  was  first  advised  tliat  the}^  would  not  ac- 
cept it  by  a  letter  from  Westvaco  dated  September 
23,  1946. 

Q.  You  have  already  testified  that  you  had  re- 
ceived in  this  period  of  time  a  third  claimed  price 
increase  by  the  defendant.  What  was  the  date 
which  you  received  the  notice  of  that  third  price 
increase,  Mr.  Flick? 

A.  They  gave  us  notice  of  the  third  price  in- 
crease, as  I  recall  it,  by  a  letter  dated  September 
13th,  stating  that  in  conformity  with  the  60-day 
notice  provision  in  the  contract  the  price  would  be 
increased  effective  November  13,  1946. 

Mr.  Bennett:  That  notice  is  contained,  your 
Honor,  in  Plaintiff's  Exhibit  No.  10,  which  is  al- 
ready in  evidence,  introduced  yesterday,  and  the 
new  price  claimed  by  the  defendant  was  $4.62  a 
ton  at  that  time? 

The  Witness:    Yes. 

Mr.  Bennett:  Q.  Since  that  time,  Mr.  Flick, 
they  have  reduced  that  claim  by  two  further  reduc- 
tions, that  is,  they  notified  you  that  through  error 
they  included  certain  items  that  [192]  they  since 
have  felt  were  not  properly  included? 

A.  Yes,  they  made  corrections  in  their  cost 
figures.  There  was  one  correction  of  14  cents,  and 
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there  was  another  correction  of  12  cents.  The  12- 

cent  correction  was  on  the  sulphuric  acid  charge,  so 

that  they  made   corrections   aggregating  26  cents, 

which  made  the  corrected  price  as  claimed  by  them 

$4.36. 

Q.  The  last  correction  was  made  by  them  after 
this   suit   was   tiled?  A.     Correct. 

Q.  What,  if  anything,  did  you  do  with  refer- 
ence to  any  investigation  of  the  basis  for  this  ad- 
ditional or  last-claimed  increase,  the  third  increase, 
which  amounted  to  how  many  cents  per  ton  claimed 
initially  ? 

A.     From  $3.76  to  $4.62   claimed  initially. 

Q.  In  other  words,  a  third  increase  with  86 
cents  per  ton  claimed  increase?  A.     Correct. 

Q.  Keeping  in  mind  now,  so  your  Honor  will 
have  the  facts,  the  first  increase  in  1941  was  a 
claimed  increase  of  18  cents.  The  second  increase 
claimed  in  1944  was  what,  Mr.  Flick? 

A.     78  cents. 

Q.  Additional  to  the  18  cents  previously 
claimed,  and  the  third  claimed  increase  was  how 
much?  A.     Originally  86  cents. 

The  Court:  Q.  And  there  was  a  reduction  of 
26?  [193]  A.     60  cents. 

Mr.  Bennett:  Q.  In  other  words,  the  three 
claim  price  increases  total  $1.56,  is  that  correct? 

A.     That  is  correct. 

Q.  And  again,  so  that  the  record  will  be  clear, 
the  company  paid  without  question  this  18-cent  in- 
crease at  all  times?  A.     Correct. 
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Q.  At  all  times  it  offered  to  pay  the  29  cents 
which  was  involved  in  the  second  price  increase 
claimed  of  78  cents,  and  which  involved  the  total 
amount  of  the  actual  charges  or  costs  which  they 
claim,  according  to  their  books,  were  increased  in 
the  amount  of  29  cents;  in  other  words,  you  had 
up  the  time  of  the  third  increase  agreed  to  pay  an 
increase  over  the  contract  price  of  $2.80  a  ton, 
an  additional  47  cents?  A.     Correct. 

Q.  Now,  when  this  last  claim,  the  third  claim 
for  a  price  increase  on  September  13,  1946,  an 
additional  86  cents,  was  made,  what,  if  anything, 
did  you  do  to  check  into  those  claimed  increased 
costs  ? 

A.  I  sent  Mr.  L.  O.  Bannard,  who  was  in  the 
employ  of  Pacific  Portland  Cement  Company,  as 
our  own  auditor.  I  sent  Mr.  Bannard  to  Westvaco 's 
office  at  Newark  to  look  at  their  figures'? 

Q.     And  he,  in  turn,  reported  to  you? 

A.  Mr.  Bannard  reported  to  me.  After  he  ex- 
amined the  figures  they  gave  him  he  came  back 
and  reported  to  me.  Then  Mr.  [194]  Bannard  and 
I  went  down  to  Newark  and  had  a  discussion  with 
Mr.  Wallace  and  Dr.  Seaton,  who  was  out  at  that 
time,  and  w^e  went  over  the  figures,  and  the  same 
questions  that  were  discussed  heretofore.  Westvaco 
again  maintained  their  position  of  their  right  to 
keep  these  accounts  in  accordance  with  their  uni- 
form accounting  system,  the  right  to  treat  them 
as  joint  products,  or  co-products,  disregarding  the 
fact  that  they  were  by-products. 
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Q.  Is  that  what  Mr.  Wallace  or  Mr.  Seaton 
said  ? 

A.  Mr.  Wallace  and  Dr.  Seaton  have  always 
maintained  that  position,  that  regardless  of  the 
fact  that  the  product  may  be  a  by-product,  under 
their  uniform  accounting  system  they  treat  it  as  if 
it  is  a  joint  product  or  a  co-product.  So  we  did  not 
get  very  far  in  our  discussion  of  the  figures.  We 
maintained  the  same  position  that  we  had  hereto- 
fore. Dr.  Seaton,  however,  did  say  that  he  would 
go  into  some  of  the  questions  raised,  and  it  was  as 
a  result  of  that  that  the  first  correction  of  14 
cents  was  made,  as  we  have  already  covered  here. 
Then  after  the  discussions  which  got  nowhere,  I 
wrote  a  letter  on  November  4th  setting  forth  the 
differences  between  us,  the  items  that  we  were 
willing  to  pay  and  the  items  that  we  questioned, 
and  again  offering  to  settle  the  differences  by  any 
reasonable  means  or  any  reasonable  method. 

Mr.  Bennett:  I  think  you  have  the  letter  of 
November  4th  before  you,   Mr.   Rosenberg? 

Mr.  Rosenberg:    Yes.  [195] 

Mr.  Bennett:  I  offer  in  evidence  as  Plaintiff's 
Exhibit  13,  your  Honor,  the  letter  from  Mr.  Flick, 
of  Pacific  Portland  Cement  Company,  dated  No- 
vember 4,  1946,  to  Westvaco  Chlorine  Products 
Corporation. 

The  Court:    Admitted  and  marked. 

(The  docmnent  was  marked  Plaintiff's  Ex- 
hibit 13  in  evidence.) 
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Mr.  Rosen]3erg:    May  I  see  it  just  a  moment? 

Mr.  Bennett:     Do  j^ou  want  a  copy  of  it? 

Mr.  Rosenberg :    I  think  I  have  a  copy. 

Mr.  Bemiett:    I  will  give  you  a  copy. 

Mr.  Rosenberg:  I  just  want  to  see,  there  was 
a  tyi^ographical  error  in  copying,  and  I  want  to 
see  whether  the  same  error  is  in  there. 

Mr.  Bennett:  Do  you  wish  me  to  wait  before 
reading  this? 

Mr.  Rosenberg:    No,  that's  all  right. 

Mr.  Bennett:  This  letter,  I  think  is  important, 
your  Honor.  In  reviewing  and  analyzing  the  situa- 
tion it  will  be  of  aid  to  the  Court,  and  I  will  read 
it   in   full : 

"Pacific   Portland   Cement   Company 

417  Montgomery  Street 
San  Francisco  6,  California 

November  4,  1946 

"Westvaco    Chlorine    Products    Corporation 
Newark,  California. 

Attention:  Mr.  W.  K.  Wallace,  AVestern 
Manager 

Gentlemen : 

Subject:  Westvaco  Gypsiun  Contract  [196] 
"Your  letter  of   September  13,   1946,   referring 

to  the  agreement  of  January  29,  1937,  between  us, 

advised  that 

"The  actual  advance  in  the  cost  of  production 

of  gypsum  to  Westvaco  for  the  twelve-month  pe- 
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riod  commencing  July  1,  1945,  and  ending  June  30, 
1946,  over  the  previous  twelve-month  period  was 
eight-six  (86c)  cents  per  ton"  and  notified  us  that 
"on  the  13th  day  of  November,  1946,  the  price 
to  be  charged  .  .  .  for  all  gypsum  delivered  .  .  . 
pursuant  to  the  terms  of  the  said  agreement  here- 
inabove referred  to  will  be  at  the  rate  of  Four 
and  62/100  Dollars  ($4.62)  per  ton  .  .  .  applicable 
only  to  the  gypsum  shipped  .  .  .  and  resold  .  .  . 
as  a  retardant  in  cement." 

Subsequently  our  Mr.  L.  O.  Bannard  has  visited 
your  Newark,  California,  office  to  inspect  your 
books  of  account  and  records  relating  to  the  pro- 
duction cost  of  gypsmn  and  has  been  furnished 
some  information  by  your  Mr.  Wallace  and  Mr. 
Watt,  but  not  all  that  he  requested.  We  are  un- 
able to  confirm  correctness  of  the  price  advance  of 
86  cents  per  ton  and  question  that  much  advance 
is  correct.  Items  questioned  by  our  auditor  are  as 
follows : 

Operating  Materials 

Westvaco  shows  increase  of  $.03  per  ton.  Pacific 
will  [197]  "accept  increase  of  $.02  per  ton,  ques- 
tions $.01  per  ton,  as  it  appears  to  have  resulted 
from  a  change  in  accounting  method  for  charges 
for  low  pressure  air  compressor,  rather  than  an. 
actual  increase  in  cost  of  production. 
Sulphuric  Acid 

Westvaco  shows  no  charge  in  past  periods,  now 
charges  $.35  per  ton.  Pacific  questions  this  as  it 
does  not  appear  that  actual  cost  of  production  of 
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by-product  gypsum  has  increased,  but  merely  a 
change  in  bookkeeping  methods  has  been  made, 
and  furthermore  the  adding  of  sulphuric  acid  in 
the  manufacturing  process  benefits  products  other 
than   gypsiun. 

Bittern 

Westvaco  shows  increase  of  $.06  per  ton,  Pacific 
questions  this  as  it  appears  to  be  due  to  a  purely 
arbitrary  bookkeeping  increase  rather  than  an  ac- 
tual increase  in  cost  of  production  of  gypsum,  and 
Westvaco  refused  to  show  our  auditor  the  com- 
putations. 

Direct  Charges 

Summarizing  the  charges  classed  by  Westvaco  as 
^direct',  Westvaco  shows  total  increase  of  $.62  per 
ton,  Pacific  will  accept  $.20  per  ton,  and  questions 
$.42  per  ton  with  respect  to  Operating  Materials, 
Sulphuric  Acid,  and  Bittern,  as  shown  above. 

Pacific  furthermore  questions  the  correctness  of 
[198]  Westvaco 's  accounting  methods  for  by-pro- 
duct gypsum  which  allocates  to  the  by-product, 
costs  incurred  prior  to  the  point  of  separation  of 
the  by-product. 

Research 

Westvaco  shows  an  increase  of  $.10  per  ton  for 

Research.  Pacific  questions  this  charge  as  it  does 

not  appear  that  Westvaco 's  research  activities  are 

actually  a  cost  of  producing  by-product  gypsum. 

Indirect  Loading  and  Shipping  Expense 

Westvaco  shows  an  increase  of  $.02  per  ton 
which  Pacific  questions  as  it  appears  to  be  due 
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to  a  change  of  bookkeeping  methods  and  not  an 

actual  increase  in  cost  of  production  of  gypsum. 

Overhead 

Westvaco  shows  net  increases  aggregating  $.07 
per  ton,  in  sundry  items  comprising  general  over- 
head. Pacific  questions  the  correctness  of  including 
certain  of  the  items  comprising  this  group,  and 
also  questions  the  correctness  of  the  basis  of  pro- 
rating overhead  as  between  by-product  gypsum 
and  other  products  produced. 

Direct    Loading   and    Shipping   Expense 

Westvaco  shows  an  increase  of  $.05  per  ton 
which  Pacific  will  accept. 

Total  Charges 

Smnmarizing  all  of  the  foregoing,  Westvaco 
shows  an  [199]  increase  of  $.86  per  ton  in  cost  of 
production  of  by-product  gypsum,  of  which  Paci- 
fic is  willing  to  accept  $.25  and  questions  $.61  per 
ton. 

Furthermore,  we  question  the  use  of  the  preced- 
ing price  of  $3.76  per  ton  as  a  base  for  any  upward 
adjustment  of  the  price  under  the  escalator  clause. 
In  our  letter  to  you  dated  February  4,  1944,  we 
stated  that 

"  'we  question  the  correctness  of  the  proposed 
price  of  $3.76  per  ton' 

and  in  our  letter  of  February  28,  1944,  we  stated 
that 

''  'we  question  that  the  facts  entitle  you  to  the 
entire  amount  for  which  you  have  asked.' 
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In  our  letter  of  March  11,  1944,  we  stated 

''  'When  Dr.  Seaton  is  here  in  April  we  shall 
negotiate  the  question  of  interpreting  the  term 
''Cost  of  Production"  so  that  any  and  all  questions 
shall  be  determined  as  a  basis  for  adjusting  prices 
in  future  in  accordance  with  the  contract,  and  to 
determine  whether  any  price  less  than  $3.76  should 
be  charged  during  1944.' 

Dr.  Max  Y.  Seaton,  Executive  Vice-President, 
wrote  to  us  on  March  13,  1944: 

"  'I  will  be  very  glad  to  discuss  with  you  the 
development  of  more  precise  understandings  re- 
garding the  meaning  of  the  term  "Cost  of  Pro- 
duction" which  is  included  in  our  contract  with 
you.'  [200] 

"Such  discussion  took  ])lace  on  April  14,  1944, 
between  Dr.  M.  Y.  Seaton,  Executive  Vice-Presi- 
dent, Mr.  W.  K.  Wallace,  Western  Manager,  and 
Mr.  C.  B.  Flick.  Mr.  Flick  expressed  this  com- 
pany's position  that  cost  accounting  methods  satis- 
factory to  Westvaco  for  its  own  purposes  may  re- 
sult in  incorrect  charges  to  cost  of  production  of 
])y-product  gypsum  under  the  contract,  especially 
in  respect  to  allocating  overhead.  Dr.  Seaton  did 
not  admit  that  any  change  in  accounting  methods 
should  be  made,  and  all  questions  discussed  were 
left  open  and  unsettled. 

"The  contract  dated  January  29,  1937,  between 
Pacific  Portland  Cement  Company  and  California 
Chemical  Company — " 
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The  contract  in  question — 
recites : 

"  ^Whereas  California  contemplates  the  erec- 
tion of  a  plant  located  on  Canal  Head  at  New- 
ark, California,  primarily  designed  to  produce 
magnesium  oxide  in  its  various  forms,  which 
plant  will  produce  as  a  by-product  substantial 
quantities  of  gypsum" 
and  provides  in  paragraph  (1) 

"  'California  agrees  that  it  will  sell  and  de- 
liver to  Pacific  and  Pacific  agrees  that  it  will 
purchase  and  receive  from  California,  the  en- 
tire output  of  by-product  gypsum  .  .  .  (subject 
to  the  other  provisions  therein)   [201] 

"Paragraph  (6)  of  the  contract  contains  the 

'escalator'  clause  under  which  the  price  may 

be   increased   in   relationship   to   'California's 

cost  of  production  of  gypsum',  'in  an  amount 

not  to  exceed  the  actual  advance  in  California's 

cost  of  manufacture. '  ' ' 

Mr.   Rosenberg:     May  I   interrupt *?   I  presume 

this  letter  is  offered  for  the  purpose  of  showing 

that  Mr.   Flick  made   objections   to   the   price   of 

$3.75. 

Mr.  Bennett :  Not  only  that — 
Mr.  Rosenberg:  I  am  going  to  object  to  all  of 
these  self-serving  and  argmnentative  statements.  I 
have  no  objection  to  the  letter  going  in  evidence  to 
show  the  objections  Mr.  Flick  made  to  our  deriva- 
tion of  our  increase  in  cost  of  production,  but  I 
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don't  understand  that  it  is  going  into  the  record 
as  substantive  evidence  of  the  argumentative  mat- 
ter contained  in  the  letter,  or  the  accountant's  ar- 
guments— 

The  Court:  Just  a  moment.  This  is  correspond- 
ence between  the  parties. 

Mr.  Rosenberg:     That's  right. 

The  Court:     For  what  purpose  is  it  offered? 

Mr.  Bennett:  The  purpose  of  the  offer,  your 
Honor,  is  to  show  the  statements  that  were  made 
by  these  parties,  one  to  the  other,  during  the  course 
of  time.  One  of  the  defenses  they  claim  here  is 
estoppel. 

The  Court:  His  objection  goes  to  the  language 
there  used  [202]  as  argumentative  and  what-not. 

Mr.  Bennett:  I  know,  but,  your  Honor,  that 
might  be  said  of  anything  or  everything  we  have 
done  so  far,  that  it  is  an  argiunent.  That  is  the 
essence  of  this  case.  We  have  to  establish  the  con- 
troversy exists,  the  basis  for  the  controversy,  what 
was  said  by  the  parties  with  respect  to  that  contro- 
versy, all  that  has  to  do  with  the  matter  that  this 
court  is  going  to  construe.  The  court  has  received 
this  sort  of  matter  all  along.  There  is  another  thing, 
interruptions  in  the  midst  of  reading  a  letter  of  this 
kind  that  has  been  admitted  without  objection  is 
extremely  embarrassing  to  us,  and  I  think  it  tends 
to  deflect  the  court's  attention  from  the  subject- 
matter  that  is.  It  is  relevant,  and  I  assure  your 
Honor  I  wouldn't  be  reading  these  things — I  don't 
ask  your  Honor  to  accept  my  statement  ipsi  dixit 
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for  it,  but  if  there  was  not  a  definite  purpose,  a 
pre-thought-out   purpose   within  proper  limits   of 
judicial  procedure,  a  purpose  that  I  am  endeavor- 
ing to  show — 

The  Court:  Well,  I  can  clear  this  up  in  just  a 
moment.  You  have  made  an  objection  to  it  before. 
I  overruled  your  objection,  and  it  is  subject  to  a 
motion  to  strike  and  over  your  objection. 

Mr.  Rosenberg:  I  don't  think  this  is  within  the 
same  category.  My  objection  was  to  a  letter  ante- 
dating the  execution  of  the  contract.  This  is  a  let- 
ter written  by  Mr.  Flick  sometime,  almost  nine 
years  after  the  contract.  I  assumed  that  it  was  [203] 
being  offered  for  the  purpose  of  showing  the  items 
to  which  Mr.  Flick  objected,  and  the  basis  of  his 
objections.  I  have  no  objection  to  that.  There  is  a 
lot  of  argumentative  matter  in  here  that  I  want  to 
avoid. 

The  Court:     Well,  the  jury  is  absent. 

Mr.  Rosenberg:  That's  right.  I  do  not  want  it 
to  be  taken  as  evidence  of  the  substantive  facts. 

The  Court:  Well,  I  may  or  may  not  take  it.  I 
told  you  the  jury  is  not  here. 

Mr.  Bennett:  Counsel  can  argue  this  case,  I 
think,  at  the  appropriate  time.  It  is  not  fair  to  inter- 
rupt. If  he  had  objection  to  it  he  should  have — 

The  Court:  Go  ahead  with  the  reading  of  the 
letter. 

Mr.  Bennett:  To  bring  your  Honor  back,  Mr. 
Flick  had  been  outlining  certain  provisions  of  the 
contract,  and  he  had  referred  to  the  preliminary 
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provision  stating  that  it  was  a  by-product,  and 
that  California  agreed  to  sell  subject  to  the  terms 
and  conditions  of  the  contract  at  a  certain  price  the 
by-product.  Then  Mr.  Flick's  letter  continues — this 
is  an  answer,  as  your  Honor  knows,  to  this  claimed 
price  increase: 

''Paragraps  (6)  of  the  contract  contains  the  'es- 
calator' clause  under  which  the  price  may  be  in- 
creased in  relationship  to  'California's  cost  of  pro- 
duction of  g3T3sum',  'in  an  amount  not  to  exceed  the 
actual  advance  in  California's  cost  in  California's 
cost  of  manufacture.'  [204] 

"The  contract  does  not  contain  any  definition  of 
the  term  'cost  of  production'  or  'cost  of  manufac- 
ture.' Since  the  contract  deals  with  by-product  gyp- 
sum it  is  apparent  that  the  term  'cost  of  produc- 
tion' must  be  construed  as  'cost  of  production  of  by- 
product gypsum'  and  the  method  of  computing  such 
cost  should  be  the  method  which  would  be  applic- 
able as  proper  accounting  practice  for  computing 
cost  production  of  a  by-product. 

"In  a  letter  dated  June  5,  1936,  Stanley  H.  Bar- 
rows, President  of  California  Chemical  Company, 
stated, 

"  'Contract  would  contain  certain  price  protec- 
tion clauses  to  guard  against  increases  in  labor, 
fuel  and  supplies.' 

"The  first  price  increase  claimed  under  the  con- 
tract was  an  increase  of  18c  per  ton,  effective  Oc- 
tober 5,  1941,  raising  the  price  from  $2.80  to  $2.98 
per  ton  loaded  bulk  on  board  cars  at  the  Newark 
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plant.  This  was  based  on  an  increase  in  costs  from 
$1.66  per  ton  for  July  1939— June  1940,  to  $1.84 
per  ton  for  July  1940  to  June  1941.  Of  the  total 
increase  of  18c  per  ton,  labor,  material  and  power 
accounted  for  15c.  Westvaco  furnished  month  by 
month  detail  thereof.  Since  these  direct  charges 
accounted  for  such  a  large  percentage  of  the  total. 
Pacific  accepted  without  question  or  detail  the 
remaining  net  increase  of  3c  per  ton  merely  be- 
cause it  was  too  small  to  warrant  close  [205]  in- 
vestigation. 

"The  figures  furnished  by  you  for  the  calendar 
year  1943  compared  with  the  calendar  year  1942 
showed  that  direct  costs  charged  to  cost  of  pro- 
duction of  gypsum  increase  $.29  per  ton,  as  follows : 

Per  Ton 

1942        1943  Increase 

Labor  operations S.26         $.39  $.13 

Labor    repairs 12            .16  .04 

Comp.  Ins.  and  Soc.  Sec.  Taxes 02            .03  .01 

Material,  operations .02  .02 

Material    repairs 06           .07  .01 

Power  15           .18  .03 

Fuel    10           .14  .04 

Water   01  .01 

Total  increase $0.29 

"We  are  willing  to  accept  this  increase  in  direct 
cost  of  production  of  gypsum  as  the  basis  for  in- 
creasing the  price  from  $2.98  to  $3.27.  As  previously 
stated,  however,  we  question  the  following  in- 
creases as  w^e  do  not  believe  that  they  represent 
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an  actual  advance  in  your  cost  of  manufacture  of 

by-product  gypsum.   [206] 

Per  Ton 

1942        1943  Increase 

Overhead    $.42         S.82  S.40 

Taxes,   Ins.  &   Deprec 41           .49  .08 

I.  D.  C— water 01  .01 

Total    $.83       $1.32         .$49 

"Loading  and  Shipping  Expense  was  shown  by 
you  at  $.19  per  ton  in  both  years,  so  no  increase 
was  claimed  on  that  account. 

"We  are  ready,  willing  and  anxious  to  pay  you 
the  amount  that  you  are  entitled  to  receive  under 
the  contract.  You  have  notified  us  that  the  price 
will  be  $4.62  per  ton  effective  November  13,  1946. 
We  are  willing  to  pay  $3.52  per  ton  instead.  It  may 
very  well  be  that  you  are  entitled  to  the  additional 
$1.10  per  ton,  but  in  the  absence  of  information 
which  our  auditor  requested  from  you  and  which 
we  consider  necessary  to  determine  the  amount  of 
increase  in  your  cost  of  production,  and  pending 
further  discussions  with  you  as  to  the  correct  ac- 
counting methods  to  be  followed  in  computing  your 
cost  of  production  of  by-product  gypsum  we  are 
unwilling  to  pay  you  any  more  than  $3.52  per  ton. 

"We  shall  be  glad  to  discuss  this  with  you  at 
any  time,  and  as  stated  in  our  letter  of  February 
28,  1944,  hereby  renew  our  offer  to  take  all  reason- 
able steps  to  have  any  questions  which  might  exist 
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between  us  determined  by  any  reasonable  method 

or  in  any  reasonable  manner.  [207] 

"Very  truly  yours, 

Pacific  Portland  Cement 
Company 
By  C.  B.  Flick 

Vice-President. ' ' 
The  Court:     We  will  take  a  recess. 
(Recess.) 

Q.  (Mr.  Bennett) :  Mr.  Flick,  referring  again 
to  your  letter  of  November  4,  1946,  which  I  have 
just  read  to  His  Honor,  you  mentioned  the  fact  at 
the  bottom  of  page  1  of  that  letter  some  information 
was  furnished  by  Mr.  Wallace  and  Mr.  Watt,  but 
not  all  that  he  requested  Mr.  Bannard.  What  was 
the  information  that  you  referred  to  as  being  re- 
quested but  was  not  furnished? 

Mr.  Rosenberg:  To  which  we  will  object  on  the 
ground  it  appears  from  the  letter  it  was  informa- 
tion requested  by  the  auditor.  If  Mr.  Flick  made 
any  request,  or  if  he  was  present  at  the  time  the 
request  was  made,  I  would  have  no  objection. 

Q.  (Mr.  Bennett) :  Mr.  Flick,  I  think  you  testi- 
fied after  Bennard  had  gone  down  there  to  seek 
information  that  both  you  and  Bannard  went  back 
to  the  Newark  plant  and  had  a  discussion  with  Mr. 
Wallace  and  perhaps  others  there,  is  that  correct? 

A.  Yes.  We  had  a  conversation  with  Mr.  Wal- 
lace and  Dr.  Seaton  was  present.  He  happened  to 
be  out  here  from  the  East  at  that  time. 
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Q.  Was  anything  said  at  that  discussion  by  you 
or  by  Mr.  Wallace  or  Dr.  Seaton  representing  the 
defendant  Westvaco  with  reference  to  any  record 
or  information  that  they  had  not  furnished  or 
would  not  furnish? 

A.  Yes,  we  discussed  the  question  of  informa- 
tion which  they  did  not  wish  to  furnish,  declined 
to  furnish.  They  had  allocated —  [208] 

Q.  Just  pause  there.  I  will  next  ask  the  ques- 
tion of  you,  What  was  the  information  that  they 
had  not  furnished  and  refused  to  furnish? 

A.  The  information  which  they  refused  to  fur- 
nish was  information  having  to  do  with  the  costs, 
tonnages,  payrolls,  in  general  any  information  of 
the  plant  or  other  departments  or  other  products 
of  the  plant  other  than  the  byproduct  gypsum.  I 
might  say  the  reason  why  we  wanted  a  look  at 
such  information  was  because  of  allocations  or  pro- 
rates charged  to  gypsum,  which  naturally  the  audi- 
tor, Mr.  Bamiard,  was  unable  to  verify  without  see- 
ing the  figures  which  made  up  the  allocation  com- 
putation. 

Q.  Now,  so  that  that  matter  is  perfectly  clear, 
do  you  mean  an  item — 

Mr.  Rosenberg:     Let  him  tell  us. 

Q.  (Mr.  Bennett)  :  All  ri.uht.  Unaided  by  coun- 
sel, will  you  illustrate  what  you  mean  by  that? 

A.  For  example,  if  an  item  is  charged,  let  us 
say,  5  per  cent  to  gypsum — 

Q.     5  per  cent  of  what?  Do  you  mean  overhead? 

A.    5  per  cent  of  an  item.  Let  us  take  overhead. 
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Suppose  you  have  overhead,  of  which  5  per  cent  is 
charged  to  gypsum  on  the  theory  that  the  payroll 
in  the  gjrpsum  department  is  5  per  cent  of  the  total 
plant  payroll.  Therefore  the  overhead  should  be 
allocated  5  per  cent  to  gypsum. 

Q.  Just  pause  there.  Do  you  mean  that  is  your 
statement  of  [209]  what  should  be  done  or  their 
statement  ? 

A.  No,  indeed.  I  am  illustrating  the  kind  of 
accounting  practice  Westvaco  follows. 

Q.  You  are  speaking  of  what  they  claim  w^as 
their  procedure  that  they  followed. 

A.  Yes,  and  I  am  using  percentages  here  that 
are  close  to  the  actual,  but  I  do  not  recall  the  pre- 
cise percentages.  I  am  trying  to  make  a  simple  il- 
lustration. They  allocate  certain  overhead  items  on 
the  basis  of  a  percentage  of  labor  payroll.  If  the 
gypsum  department  labor  payroll  is  5  per  cent  of 
the  labor  payroll  for  the  entire  plant,  then  they 
will  charge  as  cost;  of  production  of  gypsum,  5  per 
cent  of  these  overhead  items  w^hich  they  elect  to 
allocate  on  that  basis,  do  you  see? 

Q.    Yes. 

A.  An  auditor  who  attempts  to  verify  the  cor- 
rectness of  the  amount  charged  to  the  gypsum  de- 
partment, in  order  to  tell  whether  the  labor  payroll 
for  the  gypsum  department  is  in  fact  5  per  cent  of 
the  labor  payroll  for  the  entire  plant,  must  look  at 
the  payroll  for  the  entire  plant.  In  order  to  tell 
whether  the  amount  of  overhead  is  allocated  cor- 
rectly, he  must  look  at  the  total  amount  of  the 
overhead.  Or  take  another  example :  If  you  have  a 
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shipping  expense,  which  in  past  years  they  allo- 
cated on  a  tonnage  basis,  in  order  to  tell  whether 
the  tonnage  allocation  was  properly  done,  the  audi- 
tor has  to  know  not  only  the  tonnage  of  gypsum 
shipped,  but  the  tonnage  of  magnesium  [210]  oxide 
shipped,  and  if  they  refuse  to  show  how  many  tons 
of  magnesium  oxide  were  shipped,  he  can't  check 
the  correctness  of  the  percentage  or  the  allocation. 

Q.  Does  that  same  thing  apply  to  whether  any 
items  that  are  claimed  allocable  to  gypsum  are 
properly  allocable?  For  instance,  if  some  item  of 
charge,  indirect  or  overhead,  is  allocated  or  claimed 
to  be  allocated  to  gypsum,  does  that  necessity  of 
checking  the  other  records  apply  as  in  the  illustra- 
tion or  instance  you  have  made? 

A.  I  have  been  talking  only  about  checking  an 
allocation  without  reference  to  the  question  of 
whether  the  item  allocated  on  their  books  should 
be  allocated  on  their  books  under  good  accounting 
or  under  the  contract,  but  I  am  simply  illustrating 
in  order  to  check  any  allocations  of  whatever  na- 
ture, an  auditor  has  to  see  the  whole  picture  in 
order  to  check  percentage  and  check  the  amount 
allocated. 

Q.  That  applies  not  only  to  checking  the  cor- 
rectness of  the  amount  but  to  determining  whether 
the  item  allocated  has  any  relation  to  the  manufac- 
ture of  gy]jsum,  isn't  that  so? 

A.  In  order  to  determine  whether  the  amount 
allocated  has  any  relation  to  the  manufacture  of 
gypsum,  he  has  to  know  the  nature  of  the 
thing  that  was  allocated.  Let  me  illustrate  that  by 
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perhaps  bittern.  That  would  be  an  example.  They 
charged  a  certain  amount  to  gypsum  for  bittern, 
admittedly  on  a  purely  arbitrary  basis.  The  auditor 
was  not  given  any  information  [211]  as  to  the  cost 
of  the  bittern  or  how  much  bittern  was  charged  to 
other  i)roducts  or  why  the  certain  amount  was 
charged  to  gypsum  on  account  of  bittern.  Those  are 
al]  questions  of  the  amount  charged  for  bittern. 
That  is  aside  from  the  further  question  whether 
anj^  bittern  should  be  charged  to  gypsum. 

Mr.  Bennett:  If  Your  Honor  please,  at  this 
juncture  and  so  that  the  Court  will  be  able  better 
to  follow  the  significance  of  these  iioints  that  have 
been  discussed  in  the  witness'  testimony,  I  wish  to 
read  into  the  record  a  question  in  our  interroga- 
tories to  the  defendant  and  the  defendant's  answer 
to  that  interrogatory.  I  Avould  like  to  interrupt  the 
witness  because  it  is  a  foundation  matter  upon 
which  further  questions  will  be  asked.  Mr.  Kaapcke 
will  read  it. 

Mr.  Kaapcke:  As  an  explanatory  matter,  I 
might  say  I  will  read  one  question  and  one  an- 
swer. A  similar  question  was  asked  for  each  ac- 
counting period  and  the  same  answer  was  given 
with  respect  to  each  accounting  period,  so  we  can 
cover  the  entire  matter  by  repeating  the  one  par- 
ticular one. 

The  particular  interrogatory  I  am  reading  is 
'No.  4E : 

^' State  in  what  particulars  and  to  what  extent 
each  element  of  such  cost  contributed  to  or  was 
related  to  the  production  of  gypsimi.  State  whether 
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each  element  would  have  been  incurred  if  no  gyp- 
sum had  been  produced." 

And  the  answer,  being  Answer  4E: 

'*None  of  the  direct  charges  shown  upon  Ex- 
hibit A —  [212]  parenthetically  there  was  an  ex- 
hibit for  each  accounting  period — none  of  the  di- 
rect charges  showTi  upon  Exhibit  A  would  have 
been  incurred  if  no  gypsum  had  been  produced.  In- 
direct charges  shown  on  Exhibit  A  would  have  been 
incurred  if  no  g3rpsimi  had  been  produced  but  in  a 
lesser  and  unascertainable  amount." 

To  illustrate  what  the  charges  were  referred  to 
on  the  exhibit,  the  exhibit  for  eacli  accounting  pe- 
riod shows  a  statement  of  tJie  defendant's  classifica- 
tion of  charges,  and  the  one  for  Exhibit  A  that  we 
are  using  as  a  typical  example  shows  the  follow- 
ing: "Labor  operations,  labor  repairs,  materials, 
operations,  materials,  repairs,  power,  gas,  over- 
head and  shipping  expense." 

Mr.  Bennett :  Just  so  there  is  no  question  in  the 
mind  of  the  Court,  I  would  like  to  summarize  my 
understanding.  I  am  not  testifying  now,  but  so  that 
the  Court  will  understand  our  purpose  in  offering 
this  answer  to  the  interrogatory,  the  defendant 
stated  in  answer  to  our  question,  "Which  of  the 
charges  claimed  by  you  would  not  have  been  in- 
curred if  you  were  not  producing  or  manufactur- 
ing gypsiun?"  As  Mr.  Kaapcke  read,  the  defendant 
answered  that  all  of  the  direct  charges,  labor,  ma- 
terials, supplies,  and  so  forth,  listed  on  the  exhibit 
appended    to    the    answer    to    the    interrogatories. 
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would  not  have  occurred.  They  say  that  the  other 
charges  that  were  included  in  the  category  of  over- 
head and  indirect,  and  which  they  apportioned  [213] 
by  their  bookkeeping  method,  the  additional  charge 
which  they  assert,  which  is  the  type  of  charge  in 
dispute — they  admit  that  even  though  gypsum  was 
not  manufactured,  those  charges  would  have  gone 
on,  but  they  say  in  a  less  but  unascertainable 
amount.  I  think  the  significance  of  that  will  ap- 
]jear  further  by  the  witness'  testimony  and  the 
testimony  of  other  witnesses. 

Q.  As  I  understand  it,  then,  in  the  absence  of 
your  right  to  see  the  books  of  the  company,  to 
verify  the  figures  as  to  the  accuracy  of  the  arith- 
metic or  allocation  and  also  to  determine  whether 
any  so-called  indirect  or  overhead  item  is  properly 
allocable  to  the  cost  of  manufacture  of  gypsum,  you 
would  have  to  see  those  records,  wouldn't  you,  or 
any  accountant  would  have  to  see  those  records, 
isn't  that  your  testimony? 

A.  Any  accountant  would  have  to  see  the  com- 
plete records. 

The  Court:  Let  the  Court  inquire  at  this  tune 
of  counsel.  Were  these  books  available  to  the  de- 
fendants here  at  all  times? 

Mr.  Rosenberg:  I  believe  they  were,  Your 
Honor,  with  one  exception:  With  reference  to  our 
records  pertaining  to  our  sales  of  products  other 
than  gypsum,  which  would  naturally  reveal  how 
much  we  made,  who  we  sold  to,  the  price  we  got 
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for  the  product — those  were  not  made  available  to 

them.  I  do  not  think  that  has  any  materiality. 

The  Court :  Let  me  try  to  api3roach  it  in  another 
way,  then.  How  can  you  determine  overhead  costs 
unless  the  books  are  available?  [214] 

Mr.  Rosenberg:  The  books  were  available  to 
them  for  the  purpose  of  determining  our  overhead 
costs.  There  is  certainly  no  showing  up  to  this 
point  that  the  books  were  not  available  to  them  to 
show  our  overhead  costs,  with  this  possible  excep- 
tion, Your  Honor:  I  believe  the  point  Mr.  Flick 
made  is  where  we  allocate  overhead,  by  relating  our 
direct  gjrpsum  cost  to  the  total  labor  cost  in  the 
plant,  naturally  the  total  cost  would  be  a  factor  in 
determining  the  propriety  of  that  allocation.  My 
understanding  is  Mr.  Bannard,  who  is  their  ac- 
countant, when  he  went  to  the  plant  in  1946  for 
the  purpose  of  checking  the  last  price  increase,  did 
make  a  spot  check  of  the  total  labor  cost,  and  I 
believe  also  that  this  is  a  fact  that  they  were  told 
that  we  considered  that  those  records  which  pertain 
to  the  production  of  other  items,  other  than  the 
gypsum,  in  which  they  were  interested,  were  trade 
secrets.  We  did  not  like  them  going  into  the  books 
and  poring  over  those  things  that  the  corporation 
considers  to  be  confidential  iitrovmation,  but  we 
would  be  willing  to  have  an  independent  certified 
public  accountant  go  in  and  certify  to  the  correct- 
ness of  the  ultimate  result. 

Q.     (The  Court) :     Is  that  a  fact? 
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A.     I  don't  recall,  at  that  time,  the  offer  to  have 
a  certified  public  accountant  check  those  things. 

Mr.  Bennett:     I  think  that  arose  after  the  suit 
was  filed  and  we  made  a  motion  to  inspect  the 
books.  That  was  refused  [215]  before  Your  Honor. 
I  would  like  to  call  Your  Honor's  attention  to  de- 
fendant's  answer  to  plaintiff's  interrogatory  No. 
11,  wherein  the  defendant  states  that  it  would  not 
jDermit  any  investigation  or  inquiry  into  the  books 
showing  cost  to  them  of  bittern  so  as  to  determine 
its    allocation,    if    any    allocation    was    proper,    as 
against  the  cost  of  gypsum  because  that  would  dis- 
close terms  and  conditions  of  a  material  contract 
between  said  supplier  and  defendant  and  inspec- 
tion of  such  contract  and  the  payments  made  there- 
under would  disclose  all  the  products  made  by  de- 
fendant, and  the  quantity  sold.  Disclosure  thereof 
would  require  defendant  also  to  reveal  detailed  in- 
formation with  reference  to  all  products  sold  by 
defendant,  including  the  identity  and  quantity  of 
such  products.  Likewise,  defendant  has  bittern  con- 
tracts with  other  producers  and  the  disclosure  of 
the   terms   and  conditions   of  its   bittern  contract 
with   Leslie    Salt   Company  might   jeopardize   the 
present  and  future  relations  of  defendant  with  such 
other  producers.  Likewise  defendant  claims  that  its 
books,  records  and  entries  showing  the  bases  for 
allocation  of  shipping  expense  likewise   confiden- 
tial and  comprise  trade  secrets  for  the  reason  that 
disclosure   of   said   information   would   reveal   the 
products  sold  by  defendant  and  the  quantities  and 
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selling  price  thereof.  The  general  ledger  which  con- 
tains the  entries  above  referred  to  are  located  in 
defendant's  plant  at  Newark. 

So  there  were  other  matters  than  bittern  which 
the  [216]  defendant  refused  to  disclose. 

Mr.  Rosenberg:     Which  answer  was  that? 

Mr.  Bennett:     11. 

Mr.  Rosenberg:  You  have  not  read  the  entire 
answer,  have  you,  Mr.  Bennett? 

Mr.  Bennett:     What  was  that? 

Mr.  Rosenberg:  I  did  not  follow  you  very  well. 
Were  yon  skipping  around? 

Mr.  Bennett:  I  paraphrased  the  question  with 
relation  to  bittern  and  I  read  your  reasons  for  ex- 
cluding the  defendants  from  looking  at  your  ex- 
pense records  and  the  like.  [217] 

Q.  (Mr.  Bennett) :  Now,  these  payments  that 
were  made  during  this  period  of  dispute  pursuant 
to  this  letter  of  September  11,  were  they  made  un- 
der protest,  Mr.  Flick? 

A.  For  the  period  from  September  4,  when  the 
OPA  decontrolled  gypsum  when  used  as  a  cement 
retarder,  to  the  period  November  13,  1946,  we  paid 
them  $3.76  a  ton  for  the  gypsum  for  use  as  cement 
retarder  and  for  any  other  gypsiun  for  any  other 
use  Avhich  was  still  subject  to  the  OPA  price  control 
we  paid  them  $2.98  a  ton  and  I  don't  believe  that 
every  check  that  we  sent  them  was  specifically  pro- 
tested, but  we  had  certainly  made  our  position  clear 
both  before  and  after  that  period.  There  was  never 
any  question. 
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The  Court:  Was  that  the  money  that  had  been 
paid  into  court? 

Mr.  Bennett:  Both  paid  to  the  defendant  under 
protest  and  also  the  monies  paid  into  court. 

The  Court:  Is  there  any  question  about  that? 
If  there  isn't,  you  might  enter  into  a  stipulation 
concerning  those  facts. 

Mr.  Rosenberg:  I  was  writing,  Your  Honor. 
What  was  that? 

Mr.  Bennett:  The  question  is  this:  The  pay- 
ments that  were  made  on  any  gypsum  furnished 
on  and  after  the  13th  of  September,  1946,  to  you 
were  paid  under  protest. 

Mr.  Rosenberg:  I  don't  believe  that  is  true.  I 
think  the  witness  just  said  there  was  no  protest 
accompanying  all  checks.  [218] 

The  Court:     From  the  period  of  the  OPA. 

The  Witness:  I  said  that  the  payment  for  gyp- 
sum delivered  from  September  4,  when  OPA  price 
control  went  off,  the  gypsum  as  cement  retarder 
from  then  until  November  13,  we  paid  $3.76  a  ton. 
Now,  on  payments,  every  check  that  went  out  from 
our  accounting  office  may  not  have  accompanied 
or  been  accompanied  by  a  specific  protest,  but  we 
had  been  making  our  position  clear  as  to  the  $3.76 
price  ever  since  January,  1944  and,  as  a  matter  of 
fact,  to  November  13,  1946. 

Mr.  Rosenberg:  The  payments  that  were  made 
at  the  $4.48  price,  of  course,  were  definitely  made 
under  protest.  There  is  no  question  about  that.  As 
far  as  the  money  that  is  being  paid  into  the  court, 
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what  they  are   doing  is   paying  us  the   minimum 

amount  that  they  concede  that  we  are  entitled  to — 

The  Court:  I  wanted  to  have  that  established 
for  the  record.  I  thought  it  could  be  done  without 
wasting  any  further  time. 

Mr.  Bennett:  I  will  offer  in  evidence,  if  Your 
Honor  please,  at  this  time  and  ask  it  be  deemed 
read  a  letter  dated  December  11,  1946,  a  letter 
dated  February  12,  1947,  a  letter  dated  January 
10,  1947,  and  another  letter  dated  December  17, 
1946. 

Mr.  Rosenberg:  May  we  see  what  you  are  of- 
fering in  evidence? 

Mr.  Bennett:  Yes.  They  are  letters  that  were 
sent  by  us  [219]  for  the  plaintiff  to  the  defendant. 

Mr.  Rosenberg:  If  you  want  to  clutter  up  the 
record — I  just  stipulated  referring  to  payments 
made  at  the  $4.48  price,  they  were  paid  under  pro- 
test. Is  that  the  purpose  of  those  letters?  I  have 
no  objection  to  them  going  in  evidence. 

Mr.  Bennett:  The  letter  of  December  11  in- 
cludes a  protest  for  certain  payments  made  on  the 
$3.76  price,  on  page  2,  Mr.  Rosenberg,  and  if  we  can 
either  stipulate  to  that  or  introduce  the  letter  in 
evidence,  perhaps  that  would  be  the  quickest  way. 

Mr.  Rosenberg:  What  did  you  say  they  were 
paid — 

Mr.  Bennett:  Payments  that  were  made  prior 
to  the  $4.48  price. 

Mr.  Kaapcke:  That  was  shipments  through  No- 
vember 13.  It  was  not  until  November  13  that  your 
$4.48  price  became  effective  so  that — 
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Mr.  Rosenberg:  Our  price  would  be  correct — 
well,  I  have  no  objection  to  the  letter. 

Mr.  Bennett:  Well,  let's  put  the  letter  in  as 
plaintiff's  exhibit  next  in  order. 

(The  letter  in  question  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  14.) 

Mr.  Bennett:  I  will  just  read  at  this  time  the 
first  paragraph.  This  is  the  letter  dated  December 
11,  1946  addressed  to  Westvaco  Chlorine  Products 
Company  signed  by  Pacific  Portland  Cement  Com- 
pany, C.  B.  Flick.  [220] 

' '  Gentlemen : 

"Subject:  Westvaco  Gypsum  Contract 

"We  hand  you  herewith  our  check  No.  3957  for 
$6748.29,  as  a  payment  on  account  of  gypsum  de- 
liveries through  November  12,  1946." 

Q.  And  that  payment,  Mr.  Flick,  was  made  on 
the  basis  of  $3.75  and  according  to  and  pursuant  to 
the  conditions  of  your  letter  of  September  13,  1946, 
in  evidence  as  Plaintiff's  Exhibit  11,  was  it  not? 

A.     Yes. 

Q.  "We  also  hand  you  herewith  our  check  No. 
3575  for  $5831.97,  being  payment  on  account  of 
gypsum  delivered  November  13  to  30,  1946,  both 
inclusive. ' ' 

That  was  the  payment  at  the  higher  rate  claimed 
and  demanded  by  them? 

A.     Yes ;  the  higher  rate  went  into  effect  on  No- 
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vember  13  and  covered  until  the  end  of  the  month. 

Q.  "This  payment,  aggTegating  $12,580.26,  is  be- 
ing made  to  you  with  the  understanding  that  it  is 
without  prejudice  to  the  rights  either  of  Westvaco 
or  of  Pacific  Portland  Cement  Company  and  sub- 
ject to  adjustment  when  the  correctness  of  the 
price  has  been  finally  determined.  In  this  connec- 
tion, we  understand  that  our  attorney,  Mr.  M.  D.  L. 
Fuller  of  Pillsbury,  Madison  &  Sutro,  has  been  and 
is  discussing  this  matter  and  other  open  questions 
with  your  attorney,  Mr.  T.  Bacigalupi  of  Baciga- 
lupi,  [221]  Elkus  &  Salinger." 

Now,  Mr.  Flick,  I  am  going  to  ask  you  some 
questions  about  accounting  practices  based  upon 
your  training  and  experience  as  a  certified  public 
accountant  and  as  an  accountant  and  auditor  aside 
from  your  general  accounting  practices,  accountant 
and  auditor  for  various  and  sundry  businesses  that 
you  have  had  during  the  period  shown  by  your 
previous  testimony. 

In  a  situation  of  this  kind,  involving  a  contract 
between  a  manufacturer  and  a  purchaser  where  the 
contract  provides  for  the  sale  of  a  byproduct  and 
where  the  contract  states  a  base  price,  a  fixed 
price,  subject,  however,  to  an  increase  during  any 
12  month  period  as  compared  to  the  previous  12 
month  period  of  the  costs  of  production  of  such 
byproduct  whereby  the  seller  is  entitled  to  an  in- 
creased price  on  the  stated  contract  price  where 
any  actual  increases  or  advances  in  the  cost  of 
manufacturing  of  a  byproduct  occurs,  from  an  ac- 
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counting  point  of  view  and  in  accordance  with  good 
and  acceptable  accounting  principles,  what  would 
be  the  character  of  the  items  of  cost  of  manufacture 
that  would  be  attributable  to  the  byproduct,  the 
cost  of  manufacture  of  the  byproduct? 

Mr.  Rosenberg:  Just  a  moment.  I  am  going  to 
object  to  that,  particularly  on  the  ground  that  is 
not  a  proper  subject  of  expert  testimony  for  the 
reason  that  there  has  been  injected  into  the  hypo- 
thetical question  the  condition  that  he  is  to  render 
his  opinion  based  upon  this  contract.   [222] 

Now,  I  submit  that  that  is  not  a  matter  for  an 
account  to  testify  to,  that  is  a  matter  for  the  Court 
to  determine  as  a  matter  of  law.  If  he  wants  to  give 
any  testimony — if  Mr.  Bennett  is  interested  in  any 
testimony  from  this  witness  as  to  the  accounting 
principles  applicable  to  and  acceptable  for  deter- 
mining cost  of  byproducts,  or  whatever  he  wants  to 
call  them,  I  have  no  objection  to  that,  but  when  he 
asks  the  witness  to  tell  this  Court  what  this  con- 
tract, what  under  this  contract  is  to  be  included  in 
cost  of  production,  he  is  calling  upon  the  witness 
to  interpret  the  contract.  That  is  the  function  of 
the  Court,  not  the  witness. 

Mr.  Bennett:  Your  Honor,  I  think  the  question 
is  proper  but  to  save  time  and  avoid  argument  I 
will  approach  it  from  a  different  point  of  view.  I 
do  not,  however,  concede  the  soundness  or  validity 
of  counsel's  objection. 

The  Court:  So  there  is  no  future  difficulty 
about  it,  the  accoimtant  here  could  not  possibly 
construe  the  contract  requirements. 
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Mr.  Bennett :  I  did  not  think  the  question  called 
for  a  construction — 

The  Court:  Well,  I  think  it  would  be  well  to 
omit  the  language  in  relation  to  the  contract. 

Q.  (Mr.  Bennett)  :  If  the  problem  submitted 
to  accountants  is  a  matter  of  determining  cost  or 
setting  up  cost  of  manufacture  or  cost  of  produc- 
tion of  a  byproduct,  what  costs  are  to  be  [223]  in- 
cluded according  to  accounting  practice  in  such  a 
situation  ? 

Mr.  Rosenberg:  Just  so  we  are  clear  on  that 
point.  What  do  you  mean  by  *^such  a  situation"? 
What  do  you  mean  by  the  reference  in  the  ques- 
tion to  ''such  a  situation"? 

Mr.  Bennett:  The  situation  I  have  just  stated 
to  the  witness. 

Mr.  Rosenberg:  You  mean — ^let  me  imderstand 
the  question — your  question,  as  I  understand  it, 
you  are  asking  him  to  tell  you  what  according  to 
good  accounting  practice  are  the  items  to  be  in- 
cluded in  determining  the  cost  of  producing  a  by- 
product ? 

Mr.  Bennett:     Yes. 

Mr.  Rosenberg:     All  right. 

The  Court:     You  may  answer. 

The  Witness:  Good  accounting  practice  in  ac- 
counting for  the  cost  of  production  or  cost  of  manu- 
facture of  any  byproduct  has  several  points. 

In  the  first  place,  it  is  generally  accepted  ac- 
counting practice  that  no  cost  of  any  kind  or  de- 
scription prior  to  the  point  of  separation  of  the  by- 
product should  be  included. 
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The  next  point  is  that  where  the  byproduct  re- 
quires no  processing  to  put  it  into  marketable  con- 
dition, it  is  customary  practice  simply  to  credit 
against  the  cost  of  the  main  product  the  sales  pro- 
ceeds of  the  byproduct.  I  will  give  an  illustration. 
For  example,  support  you  had  oyster  shells,  an 
oyster  company  that  shucks  the  oysters  and  their 
main  purpose  [224]  is  to  get  the  oyster  and  as  by- 
product they  have  the  shells.  They  may  be  able  to 
sell  the  shells  to  people  who  would  like  to  come  to 
the  place  and  haul  them  away.  They  can  get  so 
much  for  the  shells  without  doing  anything  to  them. 
Good  accounting  practice  in  that  kind  of  a  situation 
would  call  for  simply  crediting  the  proceeds  of  the 
shells  against  the  cost  of  the  main  product.  It  is 
simply  just  really,  you  might  say,  velvet  from  a 
waste  that  comes  in  incidentally  and  whatever  they 
can  get  for  it  is  just  income. 

The  other  type  of  byproduct  is  a  byproduct  need- 
ing processing.  It  hasn't  any  ^'alii'^  until  they  have 
done  something  to  it  to  put  it  in  marketable  or 
saleable  shape.  For  example,  I  don't  know  whether 
I  am  permitted  to  mention  the  byproduct  gypsum — 

Q.     Yes,  I  think  the  Court  will  permit  you  to. 

A.     If  I  could  use  the  bjrproduct  as  an  example — 

The  Court:     Proceed. 

A.  Dr.  Seaton  wrote  a  magazine  article  which 
has  been  referred  to  previously  here  in  which  he 
described  the  byproduct  gypsum.  He  said  in  his 
magazine  article  gypsum  would  be  a  valueless  waste 
if  it  were  not  for  the  favorable  location  for  manv 
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])rodiicts  which  enable  them  to  get  money  out  of  it. 
A  by  product  which  is  a  valueless  waste  and  which 
requires  something  to  be  done  to  it  to  put  it  into 
such  shape  as  to  give  it  value,  there  you  have  the 
problem  of  the  cost  of  production  or  cost  of  manu- 
facture of  the  byproduct  and  in  such  a  situation — 
there  are  [225]  many  such  situations — in  such  a 
situation  the  cost  of  producing  or  cost  of  manu- 
facture means  just  those  direct  things  that  you  have 
got  to  do  to  that  product  to  put  it  in  marketable 
shape  to  give  it  some  market  value. 

In  the  case  of  the  byproduct,  gypsum  as  it  comes 
off  the  filters  there,  you  have  got  to  dry  it  and 
grind  it  in  order  to  give  it  this  market  value.  In 
the  case  of  such  a  byproduct  the  items  which  are 
properly  includable  as  a  cost  of  manufacture  or  cost 
of  production  of  the  byproduct  are  the  items  which 
you  have  charged  to  the  particular  product,  which 
you  have  to  spend  in  order  to  put  it  into  shape  so 
that  you  can  get  something  for  it. 

That  is  the  general  broad  i^rinciple,  generally 
accepted  good  accounting  practice  in  connection 
with  byproduct  accounting.  There  is  a  further  prin- 
ciple in  all  accounting  that  is  applicable  in  any  cir- 
cumstance and  that  is  the  accounting  to  be  good 
practice,  good  accounting  practice,  should  be  con- 
sistent from  year  to  year  and  particularly  if  you 
have  a  situation  where  the  purpose  of  the  account- 
ing is  to  compare  any  twelve  months  with  any  pre- 
ceding twelve  months,  it  is  essential  to  good  ac- 
counting practice  that  the  same  accounting  method 
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and  practice  and  procedure  be  followed  in  one  pe- 
riod as  were  followed  in  the  other  period,  otherwise 
the  comparison  will  not  yield  a  correct  accounting 
result. 

Q.  In  such  a  situation,  state  whether  or  not  over- 
head, indirect  [226]  or  other  items  than  these  direct 
or  actual  costs  of  manufacturing  the  gypsum,  ac- 
cording to  good  accounting  practices,  should  be 
considered  as  part  of  the  cost  of  manufacture. 

A.  Well,  we  have  got  to  consider  our  terms.  We 
have  got  to  consider  what  we  are  concerned  with. 
What  you  are  asking  me  now  is  cost  of  manufac- 
ture or  cost  of  production. 

Q.    Yes. 

A.  Now,  there  are  lots  of  overhead  charges 
which  are  not  cost  of  manufacture  or  cost  of  pro- 
duction and  an  illustration  of  that  might  be,  well, 
let's  say  the  salary  of  the  president  of  the  com- 
pany is  not  really  considered  a  cost  of  manufacture 
because  he  is  a  general  and  administrative  officer. 
The  salary  of  the  secretary  and  treasurer,  a  gen- 
eral and  administrative  man,  the  accountants  make 
a  general  distinction  between  overhead  items  which 
are  of  a  general  and  administrative  character.  Those 
items  are  not  cost  of  manufacture  or  cost  of  pro- 
duction any  more  than  is  selling  expense  a  cost  of 
manufacture  or  cost  of  production.  Overhead  items 
which  are  not  an  actual  out  of  pocket  cost  of  put- 
ting this  waste  material  into  a  form  where  you  can 
sell  it  for  something  are  not  properly  chargeable 
as  cost  of  manufacture  or  cost  of  production. 
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Q.  Will  you  state  for  the  benefit  of  the  Court 
what  costs  or  what  items  are  those  that  may  be, 
according  to  accounting  procedure,  included  among 
the  cost  of  production,  cost  of  manufacture  of  a  by- 
j)roduct?  [227] 

A.  Well,  typical  items  which  you  would  be  out 
of  pocket,  which  you  would  incur  in  order  to  put 
this  waste  material  into  a  form  which  gives  it  mar- 
ket value,  would  be  the  direct  labor  which  operates 
the  necessary  machinery  to  ])roceRs  this  material, 
the  lal^or  to  keep  that  machinery  in  repair  and 
maintain  it,  the  power  to  drive  the  machinery,  the 
fuel  oil  or  natural  gas  to  heat  where  you  have  a 
drying  problem.  The  lubricating  oil  and  greases,  or 
what  we  commonly  call  operating  supplies  for  a 
particular  machinery,  those  are  typical  items.  Those 
are  typical  items  which  are  required,  you  would 
have  to  spend  that  money  to  put  that  waste  into  a 
form  which  has  some  value  so  that  you  can  get 
something  for  it. 

Q.  Is  there  a  difference  or  distinction  in  ac- 
counting practice  for  the  inclusion  of  items  of  cost 
between  the  manufacture  of  a  byproduct  and  a  prin- 
cipal or  a  co-product? 

A.  There  is  a  very  definite  difference  recognized 
by  good  accounting  practice.  In  the  accounting  for 
a  major  product,  the  accounting  for  several  co- 
products,  or  you  mi,Rht  say  several  major  products 
— another  term  for  co-product  is  joint  product. 
There  is  a  very  definite  difference  in  accounting 
practice   for   joint  products   and   co-products   and 
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the  accounting  practice  for  byproducts.  I  might 
illustrate  that  by  reference  to  the  Pacific  Port- 
land Cement  Company  which  has  a  gypsum  plant 
out  in  Nevada.  We  produce  agricultural  gypsum. 
We  produce  gypsum  for  sale  to  cement  companies 
as  cement  retarder.  [228]  We  produce  hard  wall 
plaster.  We  ship  some  of  it  down  to  the  Redwood 
City  plant  to  make  it  into  gypsum  wallboard.  The 
different  forms  in  which  that  gypsum  is  produced 
at  our  plant  among  the  other  products,  those  are 
what  you  would  call  joint  products  or  co-products. 
They  are  all,  you  might  say,  of  equal  importance. 
They  are  all  major  products.  We  bring  the  rock 
down  from  the  quarry  to  make  the  different  prod- 
ucts from  it.  We  don't  get  any  byproducts  at  G-er- 
lach. 

Q.     At  Gerlach  gypsum  is  a  principal  operation? 

A.  That  is  what  the  plant  was  primarily  de- 
signed to  produce,  was  gypsum  products,  each  one 
of  which  is  equally  important.  As  an  example  of 
petty  byproducts,  at  our  Gold  Hill,  Oregon  plant, 
there  are  dust  collectors  in  connection  with  the 
stacks  and  they  collect  excess  cement  dust  that 
otherwise  would  go  up  in  the  stacks  and  blow  out 
over  the  countryside  and  people  would  complain 
about  it.  This  dust  that  is  collected  in  those  dust 
collectors,  a  certain  amount  of  it  acciunulates  in 
the  yard  there  in  piles  and  then  some  of  the  farm- 
ers come  along  and  they  say,  ''I  would  like  to  come 
in  and  get  a  couple  of  truckloads  of  this  cement 
dust,  put  it  on  my  farm."  So  we  let  them  come  in 
and  get  it  and  they  pay  us  a  small  price  for  it. 
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Q.  In  your  accounting  system  do  you  charge 
any  cost  of  manufacture  against  that  byproduct? 

A.     None  in  that  case. 

The  Court:  The  difficulty  there  with  this  latest 
comparison  about  this  byproduct,  it  is  dust  and  is 
not  a  commercial — you  would  not  consider  that  a 
commercial  byproduct,  would  you"? 

The  Witness:  Anything  is  commercial  that  you 
can  sell  for  money. 

The  Court:     You  said  you  sold  it  to  people — 

The  Witness:     You  don't  get  much  for  it. 

The  Court:  Where,  on  the  other  hand,  gypsum, 
you  do. 

The  Witness:  Yes.  I  am  just  trying  to  illus- 
trate— 

The  Court:  Yes,  I  understand.  I  did  not  want 
to  interrupt. 

Mr.  Bennett:  I  wish  you  would  interrupt  any 
time. 

The  Court :  If  I  did,  I  am  afraid  I  would  annoy 
all  of  you. 

(Discussion  as  to  future  progress  of  the  case, 
and  recess  taken  until  2:00  o'clock  p.m.)  [230] 

Thursday,  December  11,  1947,  2:00  o'clock  p.m. 

C.  BRUCE  FLICK 

resume  the  stand. 

Direct  Examination  (Continued) 
Q.     (Mr.  Bennett)  :     Now,  to  give  you  a  hypo- 
thetical case,  Mr.  Flick,  take  the  case  of  a  peach 
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canner  in  a  situation  where  the  principal  product 
is  the  canning  of  peaches  and  incidental  to  that 
operation  there  results  or  is  produced  in  the  can- 
ning operation  the  pit  or  a  stone  out  of  a  peach.  If 
those  pits  are  considered  a  byproduct  and  are  sold 
without  any  further  processing,  in  accordance  with 
good  accounting  practices,  what  would  be  consid- 
ered the  cost  of  production  of  the  peach  pit? 

Mr.  Rosenberg:  To  which  I  object  on  the  ground 
it  is  incompetent,  irrelevant  and  immaterial.  It  has 
no  possible  analogy  to  the  case  where  you  have  to 
go  through  processing  and  a  refining  process  where 
you  have — 

Mr.  Bennett:  Well,  I  am  coming  to  that.  This 
is  preliminary,  Your  Honor. 

Mr.  Rosenberg:  Well,  he  has  already  testified 
to  that. 

Mr.  Bennett:  What  do  you  mean  by  that,  coun- 
sel? 

Mr.  Rosenberg:  He  has  already  said  that  under 
those  circumstances  you  merely  credit  the  sales 
price  of  the  byproduct  and  treat  it  as  a  reduction 
of  the  cost  of  the  main  product. 

Mr.  Bennett:     Thank  you. 

Q.  In  that  hypothetical  situation  that  I  gave 
you,  if  the  byproduct  [231]  peach  pits  were  ground 
up  and  molded  in  the  form  of  a  brick  or  brickettes 
and  those  bricks  or  brickettes  were  sold  under  a 
contract  or  otherwise,  what  would,  according  to 
proper  accounting  practice  and  understanding,  be 
the  cost  of  production  or  manufacture  of  those 
brickettes  ? 
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A.  That  is  a  typical  example  of  a  byproduct.  It 
requires  further  processing  to  put  it  in  a  form 
where  it  has  some  value  to  make  it  sell.  The  cost 
of  production  of  the  byproduct  would  be  consid- 
ered to  be  the  direct  and  out  of  pocket  cost  nec- 
essarily incurred  to  put  those  peach  pits  in  such 
form  that  they  would  have  some  marketable  value. 

Q.    You  mean  by  that  what? 

A.  And  only  the  direct  cost  of  that,  a  machine 
to  grind  up  and  compress  them  into  brickettes.  You 
would  have  the  cost  for  the  operator  of  the  machine ; 
you  would  have  the  cost  of  the  power  to  run  the 
machine,  the  compressing  and  the  cost  of  repairing 
those  machines  and  maintaining  them  and  the  cost 
of  lubricating  oil  and  grease  or  any  other  supplies 
incident  to  operating  the  machine;  the  cost  of  ship- 
ping the  brickettes,  if  you  want  to  include  the  ship- 
ping those  costs  which  you  are  out  of  pocket  to  put 
that  product  into  a  form  which  gives  it  some  market 
value. 

We  had,  if  I  may  refer  to  two  typical  examples 
in  my  owti  experience,  the  Hawaiian  Pineapple 
Company  in  Honolulu  which  has,  I  believe,  the 
largest  fruit  cannery  in  the  world,  when  [232]  they 
reamed  the  shell  from  the  pineapple,  those  pineap- 
ple shells  were  conveyed  away  and  dumped  in  an 
oven,  dried  out  thoroughly  and  then  ground  up, 
and  they  are  sold  as  pineapple  bran.  That  is  a  tyj^i- 
cal  byproduct.  They  don't  grow  the  fruit  on  the 
plantations  in  order  to  get  the  pineapple  hulls. 
They  grow  the  fruit  in  order  to  get  the  canned  pine- 
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apple  and  canned  pineapple  juice,  but  incident  to 
that  they  get  this  waste  material  which  they  can 
process  and  sell  as  a  pineapple  bran.  The  treat- 
ment of  the  cost  of  production  of  that  byproduct 
was  to  charge  the  cost  of  that  little  bran  unit  where 
the  hulls  were  dried  and  ground  and  packed  into 
sacks  and  shipped. 

Another  typical  example,  in  the  same  cannery, 
use  was  made  of  the  waste  mill  juice  of  the  pine- 
apple; it  perhaps  was  dirty  or  for  one  reason  or 
another  could  not  be  canned  and  sold  as  drinkable 
juice.  This  waste  mill  juice  was  conveyed  off  to  a 
little  citric  acid  department  and  there  it  was  chem- 
ically refined  to  get  the  citric  acid.  It  came  out  in 
crystals,  it  come  in  a  white  powder  form  finally 
that  was  sold  to  the  drug  trade. 

There  again  is  a  typical  byproduct  which  re- 
quires some  further  processing  to  put  it  into  a  form 
where  it  has  marketable  value.  In  both  of  those 
cases  the  charges  which  were  made  to  the  cost  of 
those  products  were  the  charges  of  those  particular 
units  where  those  byproducts  were  processed  after 
they  had  been  separated  out  from  the  main  product. 

Q.  Were  any  of  the  indirect  items  considered  as 
cost  of  [233]  production  or  cost  of  manufacture  of 
those  articles,  either  the  end  waste  of  the  shells  of 
■the  pineapple  or  the  citric  acid? 

A.  We  charged  only  the  charges  which  could  be 
very  directly  ascertained  to  be  due  to  the  operation 
of  those  particular  byproducts  at  the  time,  the 
charges  which  were  out  of  pocket  expenses  for  put- 
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ting  that  byproduct  material  into  a  form  where  we 
could  sell  it.  We  did  not  make  general  allocations 
of  overhead. 

Q.  Is  that  in  accordance  with  your  understand- 
ing of  the  proper  accounting  practice  understand- 
ing of  the  term  ''cost  of  production'"? 

A.     Very  definitely. 

Q.  Would  direct  charges  which  would  not  have 
been  incurred  if  the  byproduct  had  not  been  pro- 
duced be  considered  in  accordance  with  good  ac- 
counting practice  a  part  of  the  cost  of  manufacture 
of  such  byproduct? 

Mr.  Rosenberg:  What  hypothesis  are  you  as- 
suming ? 

Mr.  Bennett:  I  am  assuming  the  abstract  be- 
cause you  did  not  want  me  to  talk  about  this  con- 
tract. 

Mr.  Rosenberg:  You  have  mentioned  a  number 
of  times 

Mr.  Bennett:  I  am  talking  about  the  answer  in 
your  interrogatories.  You  said  in  answer  to  inter- 
rogatory 10-G,  "None  of  the  direct  charges  shown 
in  Exhibit  F,"  namely,  the  direct  charges  for  labor 
and  actual  production  of  the  byproduct,  the  drying 
and  grinding  and  delivery  to  the  plaintiff,  "would 
have  [234]  been  incurred  if  no  gypsum  had  been 
produced."  In  those  direct  charges  you  assessed  or 
claimed  against  the  plaintiff  here,  which  the  plain- 
tiff has  agreed  at  all  times  to  allow  as  cost,  in- 
creased cost,  as  the  evidence  has  shown,  you  said  in 
answer   to   the   interrogatory   that   none    of   those 
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charges  would  have  been  incurred  if  no  gypsum  had 
been  produced.  My  question  to  the  witness  is 
whether  those  charges  which  would  not  have  been 
incurred  if  the  byproduct  had  not  been  produced 
are  the  charges  for  the  cost  of  the  production  or 
manufacture  of  the  byproduct. 

The  Witness:  The  direct  charges  which  are  nec- 
essary to  put  the  byproduct  into  form  giving  it 
marketable  value,  those  charges  that  would  not  have 
been  incurred  if  the  byproduct  had  not  been  pro- 
duced are  very  definitely  the  cost  of  production  of 
the  byproduct. 

Mr.  Bennett:  Now,  I  refer,  counsel,  for  your 
information,  to  the  same  answer  in  the  interroga- 
tory which  reads — which  are  all  the  other  charges 
that  you  have  asserted  as  a  part  of  your  cost  of 
production — ''indirect  charges  shown  on  Exhibit  F 
that  would  have  been  incurred  if  no  gypsimi  had 
been  produced  but  in  lesser  and  unascertainable 
amount. ' ' 

Q.  Now,  I  will  ask  you,  Mr.  Flick,  whether  ac- 
cording to  accounting  practice  and  understanding, 
indirect  charges  which  would  have  been  incurred 
if  no  gypsum  had  been  produced  but  in  lesser  and 
unascertainable  amounts  would  be  cost  of  manu- 
facture [235]  or  j)roduction  and  treated  as  such. 

A.  In  good  accounting  practice  for  a  byproduct 
one  should  not  charge  to  the  cost  of  manufacture  of 
the  byproduct  indirect  or  overhead  charges  which 
would  have  been  incurred  regardless  of  whether  or 
not  any  of  the  byproduct  was  produced  and  one 
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should  not  charge  as  a  cost  of  production  of  the 
byproduct   any   amounts   of   indirect   or   overhead 
charges  which  are  unascertainable. 

Q.  Now,  I  direct  your  attention  to  Exhibit  F 
of  the  Defendant's  answers  to  Plaintiff's  interro- 
gatories. 

Mr.  Rosenberg:     Are  you  placing  it  in  evidence? 

Mr.  Bennett:  Well,  I  think  I  am  entitled,  Your 
Honor,  to  treat  the  answers  to  these  interrogatories 
as  an  admission  of  a  party  and  admissions  are  al- 
ways evidence  and  certainly  can  be  used  for  the 
purpose  of  allowing  an  answer  to  a  question. 

Mr.  Rosenberg:  If  the  witness  is  going  to  be 
interrogated,  I  ask  that  the  exhibit  as  to  which  he 
is  being  interrogated  be  made  a  part  of  the  record. 

Mr.  Bennett:  Counsel,  I  don't  have  to  do  that. 
I  am  not  going  to  introduce  a  lot  of  self-serving 
declarations  that  you  have  made  in  these  answers 
to  interrogatories  as  a  part  of  the  plaintiff's  case, 
but  I  think  it  goes  without  saying,  Your  Honor, 
that  where  the  parties  pursuant  to  the  rules  of 
procedure  have  filed  in  this  court  answers  to  the 
various  and  sundry  interrogatories  that  have  been 
filed  that  I  can  refer  in  [236]  interrogating  a  wit- 
ness to  an  answer,  particularly  where  it  pertains 
here  merely  to  a  list  of  items  which  obviously  are 
a  list  of  items  that  the  defendant  has  revealed  by 
other  evidence  in  the  case  given  by  this  witness,  the 
various  charges  and  alleged  costs  that  make  up  the 
total  cost  that  they  are  claiming  for  the  production 
and  manufacture  of  the  gypsum. 
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The  Court:  His  objection  goes  —  what  is  this 
document?  What  is  this  document  you  are  reading 
from  ? 

Mr.  Bennett:  I  am  about  to  show  the  witness 
Exhibit  F  that  the  defendants  filed  in  this  Court 
as  a  part  of  their  answer  to  the  interrogatories 
which  the  plaintiff  propounded. 

The  Court:     The  objection  will  be  overruled. 

Q.  (Mr.  Bennett)  :  Mr.  Flick,  I  hand  you  here- 
with a  copy,  or  I  show  you  herewith  a  copy  of  Ex- 
hibit F  appended  to  the  reply  of  the  defendant  to 
interrogatories  propounded  to  defendant  by  plain- 
tiff. I  will  hand  Your  Honor  a  copy  just  for  such 
reference 

The  Court:  I  am  in  doubt  about  going  into  in- 
terrogatories, as  to  what  degree  we  should  go  into 
them.  They  speak  for  themselves.  They  are  a  part 
of  the  record  in  the  case.  Are  you  familiar  with 
these   interrogatories  ? 

The  Witness:     Yes,  sir,  I  have  seen  them. 

The  Court:  You  might  indicate  for  the  pur- 
pose of  the  record  so  we  will  have  a  proper  record, 
the  purpose  of  this  offer. 

Mr.  Bennett :  I  am  not  offering  it,  Your  Honor, 
as  [237]  evidence.  I  am  merely  showing  it  to  the 
witness,  the  particular  document,  the  particular  list, 
Exhibit  F  that  the  defendants  have  filed  here  in 
answer  to  interrogatory  lists  the  items  of  cost  for 
two  periods;  first,  the  period  July  1,  1944  to  June 
30,  1945,  and  the  period  July  1,  1945  to  June  30, 
1946  upon  which  the  defendants  claim  their  third 
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increase  over  their  list.  For  example,  Your  Honor, 
it  shows  claim  for  supervision,  labor,  operation,  la- 
bor and  repairs,  materials,  bittern  water,  power, 
gas,  fuel  oil,  sulphuric  acid,  overhead. 

The  Court:     Proceed. 

Mr.  Bennett:  I  don't  think  those  matters  are 
in  dispute  because  the  witness  has  already  testified 
about  these  matters  and  it  seems  to  me  a  convenient 
matter  of  reference ;  the  defendant  has  admitted  by 
filing  this  document  that  these  were  the  items  of 
cost  that  they  included  in  their  claim  for  an  in- 
crease. 

Q.  Directing  your  attention  to  the  words  and 
figures  in  sub-paragraph  (b),  Mr.  Flick,  beginning 
with  the  word  ^'supervision"  over  to  the  right,  '' al- 
location," will  you  state  whether  or  not  according 
to  accounting  practices  and  understanding,  that  is 
a  cost  of  production  of  the  byproduct  gypsiun. 

Mr.  Rosenberg:  Just  a  moment.  Before  the  wit- 
ness answers  I  want  to  renew  my  objection.  I  am 
speaking  of  the  record,  if  the  Court  please.  Just 
contemplate  the  record  in  this  case.  He  is  showing 
him  an  exhibit,  a  written  document,  then  he  is  [238] 
asking  him  a  question  relating  to  the  document  and 
the  witness  is  going  to  come  up  with  some  answer. 
If  it  becomes  necessary  to  read  this  record,  no  one 
can  tell  from  the  record  what  document,  what  is 
contained  in  the  document  as  to  which  this  witness 
is  giving  the  testimony.  I  think  before  the  witness 
is  asked  a  question  of  that  kind,  the  document 
should  be  made  part  of  the  record  and  the  only; 
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way  it  can  be  a  part  of  the  record  is  by  being  of- 
fered as  such.  I  think  if  somebody  was  to  read  this 
record  it  wouldn't  be  an  intelligible  record,  it  could 
not  possibly  be  where  a  witness  is  interrogated  re- 
garding a  document  that  no  one  reading  the  record 
can  tell  what  is  contained  in  the  document. 

The  Court:  For  the  purpose  of  identifying  the 
document  and  what  we  are  talking  about,  the  record 
should  disclose  it  if  it  has  not  already  done  so. 

Mr.  Bennett:  I  will  ask  that  the  answers  to  the 
interrogatories  of  the  defendant  be  marked  for 
identification,  if  that  is  necessary,  or  I  would  limit 
it  and  suggest  it  this  way.  Your  Honor.  It  is  not 
necessary,  but  if  counsel  sees  any  conceivable  pur- 
pose that  this  exhibit  F  to  the  answer  should  be 
marked  for  identification — I  want  to  point  out  the 
wholly  specious  nature  of  this  thing.  Counsel  knows 
exactly  what  these  things  are.  If  there  is  any  incor- 
rection  of  the  words  or  figures  used  by  the  witness, 
it  can  be  corrected  at  the  time.  Defendant  was  the 
one  who  offered  it.  Your  Honor.  The  record  is  not 
going  to  [239]  be  hurt.  There  is  not  going  to  be  any 
confusion  by  using  some  dociunent  that  the  defend- 
ants have  furnished,  officially  furnished  pursuant 
to  the  rule  requiring  them  to  do  so. 

What  counsel  wants  me  to  do,  I  submit  it  is  a 
trick  practice,  he  wants  me  to  offer  in  evidence  and 
thereby  be  bound  by  all  these  self-serving  declara- 
tions that  are  contained  in  his  answers  to  inter- 
rogatories and  I  am  not  going  to  do  it  and  I  should 
not  be  required  to  do  that. 
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The  Court:  It  would  be  well  to  ponder  a  mo- 
ment. All  these  communications  that  traveled  be- 
tween the  parties,  there  are  so  many  of  them,  they 
are  argumentative.  I  allowed  it  as  I  do  in  most 
cases,  I  allow  the  widest  latitude  so  we  can  get  at 
the  merits,  but  you  are  offering  the  contents  of 
these  interrogatories  on  file. 

Mr.  Bennett:  Exhibit  F,  Your  Honor,  the  de- 
fendant's interrogatories,  I  offer  that  F  now  for 
identification.  I  am  not  offering  it  in  evidence  be- 
cause the  only  purpose  it  serves  now  is  for  a  prelim- 
inary question  to  this  witness. 

The  Court :  Well,  after  the  preliminary  question 
where  are  we  going? 

Mr.  Bennett:  The  matter  will  be  clear.  I  will 
tell  you  what  I  want  to  do. 

The  Court:  Pardon  me.  It  is  my  thought  that 
if  you  are  going  to  interrogate  him  on  this  docu- 
ment, or  a  part  of  it  and  limit  it  and  possibly  direct 
jour  examination  going  into  the  [240]  contents  of 
it  according  to  that  limitation. 

Mr.  Bennett:  I  will  do  it.  I  will  offer  Exhibit 
F  as  the  next  exhibit  in  evidence  for  the  plaintiff 
as  representing  the  items  and  the  basis  for  the 
claim  that  such  items  according  to  defendant's  con- 
tention constitute  items  of  cost  of  the  manufacture 
or  cost  of  production  of  gypsum  because  that  is  all 
it  is. 

The  Court:  Let  it  be  admitted  and  marked  for 
that  purpose. 
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(The    document    in    question    was    marked 
Plaintiff's  Exhibit  No.  15  in  evidence.) 

PLAINTIFF'S  EXHIBIT  No.  15 


July    1 

.,  1944 

July 

1,  1945 

10.                           June  3C 

),  1945 

June  30,  1946 

(a) 

S2.52 

S3.24 

(b)    Suuervision          (5) 

.04 

.04 

Allocated 

Labor-Operations 

.32 

.35 

Actual  time  card  dist. 

Labor-Repairs 

.21 

.25 

Actual  time  card  dist. 

Materials-Operations 

.02 

.05 

S'room  req.  &  Direct  Purch. 

Materials-Repairs 

.11 

.20 

S'room  req.  &  Direct  Purch 

Bittern                   ( 1 ) 

.18 

.16  Arbitrary  Allocation 

Water 

.02 

.02 

At  cost — measured 

Power 

.14 

.14 

At  cost — measured 

Gas 

.10 

.11 

At  cost — measured 

Fuel  Oil 

.... 

.01 

At  cost — measured 

Sulphuric  Acid 

.35 

At  cost — measured 

Overhead               (2) 

.74 

.88 

Allocated — labor  basis 

Taxes,  Ins., 

Depr.                 (3) 

42 

.39 

Allocated — %  roughly 

Inter-depart- 

based on  Plant  value 

mental  charges 

.01 

.01 

At  cost 

Ship.  Expense      (4) 

.21 

.28 

Actual  cost  plus  pro-rate 
Misc.  Ship.  Exp. 

(c)    (1)    Gypsum 

.18 

.16 

per  ton 

Bromine 

12.75 

13.29 

per  ton 

Magnesia 

.72 

.73 

per  ton 

(2)    Gypsum 

6.3% 

7.8% 

Service  Accounts 

■>   1.9% 

3.1 

-% 

Lime 

8.9% 

9A 

t% 

Ethylene  Dibro- 

mide 

12.8% 

6.3 

•% 

Magnesia 

70.1% 

73.4% 

(3)    Gypsum 

9.0% 

9.6 

'% 

Service  Accounts 

4.1% 

3.6% 

Lime 

26.3% 

26.8% 

Eythlene  Dibro- 

mide 

12.5% 

10.1% 

Magnesia 

48.1% 

49.9 

% 

(4)   Gypsum 

24.0% 

46.7% 
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July    1 

,  1944 

July    1,  1945 

June  30 

,  1945 

June  30,  1946 

Ethlyne  Dibro- 

mide 

4.0% 

0.5% 

Lime 

6.4% 

4.5% 

Magnesia 

65.6% 

48.3% 

(5)    Gypsum 

18.8% 

26.0%c 

Ethylene  Dibro- 

mide 

2.3% 

1.1% 

Lime 

6.3% 

6.0% 

Magnesia 

72.6% 

66.9% 

Mr.  Bennett:  I  might  say  parenthetically  these 
items  are  already  in  the  record  in  another  form. 
I  am  merely  using  it  as  a  method  of  comparison, 
thinking  it  would  be  less  objectionable. 

Your  Honor  also  stated,  and  Your  Honor  will 
please  forgive  me  if  what  I  am  about  to  say  is  in 
any  sense  a  critical  statement,  but  Your  Honor 
said  you  allowed  a  great  deal  of  hearsay  here.  I 
think  Your  Honor  also  qualified  that  by  another 
inclusion,  all  that  the  witness  testified  to  in  these 
letters  and  memoranda  was  not  hearsay,  it  was  ex- 
pressions between  the  parties  and  it  is  not  hearsay 
w^hen  both  sides  are  present  and  they  are  discussing 
something. 

The  Court:  I  wish  I  was  blessed  with  the  final- 
ity that  some  of  you  attorneys  who  come  in  here 
have.  I  have  my  own  [241]  failings.  What  I  in- 
tended to  say  was  argiunentative. 

Mr.  Bennett:     That  is  correct  in  this 

The  Court:     50  per  cent. 

Mr.  Bennett:  This  evidence  was  involved  be- 
cause of  one  side  stating  its  position  and  the  other 
stating  its  position. 
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The  Court :  It  would  be  a  good  argument  before 
the  jury. 

Mr.  Bennett:  And  I  think  Your  Honor  will  also 
find  it  is  a  pretty  good  argument  before  this  Court 
because  after  all  Your  Honor  is  to  decide  the  ques- 
tion on  the  interpretation  and  what  both  parties 
were  saying  is  a  matter  that  Your  Honor  can  con- 
sider. I  don't  say  Your  Honor  is  necessarily  bound 
by  everything  that  was  said,  but  I  agree  that  Your 
Honor's  ruling  would  be  quite  right  and  quite 
within  the  proper  realm  of  evidence  and  I  am  sorry 
that  I  have  even  prolonged  the  trial  here  by  the 
comments  I  have  made. 

Q.  Directing  your  attention  again,  Mr.  Flick, 
to  Exhibit  15,  wherein  the  items  or  claimed  items 
of  cost  asserted  by  the  defendant  are  set  forth,  I 
direct  your  attention  to  the  item,  "Supervision." 
State  Avhether  or  not,  in  accordance  with  good  ac- 
counting understanding  and  practice  that  is  an  item 
of  cost  of  the  manufacture  or  production  of  the 
by-product  gypsum. 

A.  Supervision  of  a  general  nature,  which  the 
plant  would  have  anyhow,  if  it  did  not  produce 
the  by-product  gypsum,  and  which  the  plant  was 
not  able  to  ascertain  how  much  of  it  is  due  to  the 
production  of  the  by-product,  is  not  a  part  of  the 
actual  cost  of  the  manufacture  of  a  by-product 
under  good  accounting  principles. 

Q.  Take  next  the  item,  *' Labor  operations."  By 
the  way,  let  us  go  back  to  the  first  one.  I  notice 
opposite  the  word  ''Supervision,"  there  is  for  the 
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first  period  4  cents  and  for  the  second  period,  com- 
parative period,  namely,  from  July  1,  1945  to  June 
30,  1946,  4  cents  is  again  set  up,  showing  no  in- 
crease, and  the  word  opposite  is  the  word  '^Allo- 
cated." According  to  good  accounting  practice  what 
does  that  mean  to  you? 

A.     What  does  the  word  ''allocated"  mean? 

Q.     Yes. 

A.  The  word  "allocated"  signifies  that  the 
actual  amount  was  not  ascertained,  and  some  por- 
tion of  it  was  charged  on  some  computation  basis. 

Q.  And  you  would  not  consider  that  from  an 
accounting  point  [244]  of  view  cost  of  manufac- 
ture? 

A.  I  do  not  consider  that  that  would  be  cost 
of  manufacture  for  the  purpose  of  good  by-product 
accounting. 

Q.  Take  the  next  item,  "Labor  operations," 
which  showed  for  the  first  period  July  1,  1944  to 
June  30,  1945  32  cents  per  ton,  and  in  the  second 
period,  July  1,  1945  to  June  30,  1946,  35  cents,  the 
words,  "Actual  time  card  dist." — what  is  that? 

A.  I  take  for  granted  that  means  "Distribu- 
tion." 

Q.  State  whether  that  would  constitute  a  cost 
of  production  or  cost  of  manufacture  of  the  by- 
product gypsum? 

A.  The  labor  employed  in  the  actual  operation 
of  the  machinery  which  dries,  grinds  and  ships  this 
by-product  gypsum,  as  ascertained  to  be  due  to  that 
(and  that  is  the  meaning  of  the  words,  "actual  time 
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card  distribution)  is  correctly  charged.  There  is  no 
question  about  the  correctness  of  charging  that  to 
cost  of  manufacture. 

Q.  When  you  discussed  this  matter  with  the 
defendants  down  in  Newark,  you  accepted  that 
charge,  did  you  not  ? 

A.  Yes,  we  have  not  questioned  any  direct 
charge. 

Q.  To  speed  the  matter  along,  I  will  ask  you 
the  same  questions  I  have  asked  before,  as  to  the 
items  of  supervision  and  labor  operations  as  to  the 
remaining  items  of  paragraph  B  of  this  Exhibit  F. 

A.  Do  you  mean  you  would  like  me  to  go  down 
the  line  and  comment  on  each  one?  [245] 

Q.     That  is  right. 

A.  Labor  repairs,  actual  time  card  distribution, 
under  good  by-product  accounting  practice,  the  la- 
bor actually  engaged  in  repairing  the  machinery 
used  in  processing  the  by-product,  drying,  grind- 
ing and  shipping  this  gypsum,  is  chargeable  to  the 
cost  of  the  manufacture  of  the  by-product  gypsum. 

Q.  And  you  understand  that  particular  charge 
to  be  such  a  case,  do  you? 

A.  Yes,  the  words  ''actual  time  card  distribu- 
tion" signify  to  me  that  they  actually  kept  track  of 
the  men's  time,  so  that  the  men  who  worked  on 
that,  repairing  that  by-product  processing  machin- 
ery, their  time  was  actually  ascertained  and  was 
charged. 

Q.  And  you  accepted  their  representation  as 
to  that,  did  you? 


Westvaco  Chlorine  Products  Corp.         281 

(Testimony  of  C.  Bruce  Flick.) 

A.    Yes,  there  is  no  question  about  that. 

Q.     Take  the  next  item. 

A.  Materials  operations.  There  appears  oppo- 
site that,  "S'Rm."  And  I  assume  that  means 
"Storeroom";  the  letters,  "Req.,"  I  assrnne  mean 
requisitions;  and  '* Direct  Purch."  I  assume  means 
purchases.  In  other  words,  I  take  it  for  granted 
that  that  means,  ' '  Storeroom  requisitions  and  direct 
purchases." 

Now,  that  ''Materials  operations"  charged  on  the 
basis  of  storeroom  requisitions  and  direct  purchases, 
under  good  by-product  accounting  practice,  where 
you  have  to  use  certain  materials  in  operating  the 
machinery  which  processes  your  [246]  by-product, 
and  you  charge  the  actual  materials  which  you  pull 
out  of  your  storeroom  for  the  purpose,  and  you 
charge  them  at  the  actual  cost,  and  then  you  may 
have  other  materials  which  you  may  buy  directly 
which  do  not  come  from  the  storeroom,  and  you 
charge  those  at  the  actual  cost,  that  is  properly 
chargeable  to  the  cost  of  manufacture  of  the  by- 
product. 

Q.     Go  ahead. 

A.  The  next  item  is  materials  repairs,  storeroom 
requisitions  and  direct  purchases,  and  there  again 
where  that  is  material  which  is  actually  used  in  the 
repairing  of  machinery  which  processes  the  by- 
product and  it  is  charged,  it  is  ascertained,  it  is 
kept  track  of  so  it  represents  the  actual  material 
used  in  the  repair,  is  withdrawn  from  our  storeroom 
or  brought  directly  and  used  without  going  through 
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the  storeroom,  that  is  properly  chargeable  to  the 
cost  of  the  manufacture  of  the  by-product.  There  is 
no  question  about  that. 

Q.  So  those  two  items  you  were  willing  to  ac- 
cept and  concede  with  the  defendants,  were  you? 

A.  There  is  no  question  in  the  principle.  I  be- 
lieve there  was  a  1-cent  difference  there,  which  Mr. 
Bannard  pointed  out,  but  that  is  petty.  We  do  not 
need  to  talk  about  that  now,  and  it  does  not  involve 
the  principle  I  just  emunerated. 

Q.  With  the  exception  of  that  1-cent  difference, 
where,  as  I  understand  it,  you  contended  that  they 
had  1  cent  more  than  they  were  entitled  to  for  those 
two  direct  claimed  items,  [247]  Materials  Opera- 
tions and  Materials  Repairs,  you  were  willing  to 
accept  in  the  first  case.  Materials  Operations,  a  3- 
cent  or  a  2-cent  increase,  as  the  actual  fact  shows, 
and  this  next  item.  Materials  Repairs,  the  9  cents 
claimed  increase  you  were  also  willing  to  accept? 

A.  There  is  no  question  about  the  Materials  Re- 
pairs. I  think  the  materials  operations  was  the  item 
in  which  we  had  a  1-cent  difference.  There  was  a 
change  in  accounting  method  for  an  air  compressor. 
That  does  not  affect  the  principle  in  charging 
materials,  as  I  have  stated  it. 

Q.  In  that  particular  illustration  what  did  you 
find?  That  there  was  an  actual  3-cent  increase,  or 
only  a  2-cent  increase? 

A.     2-cent. 

Q.  In  other  words,  the  figure  5  cents  in  the 
right-hand  column  should  have  been  4,  is  that  cor- 
rect ?  A.    Yes. 
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Q.     Take  the  next  item,  Bittern. 

A.  No  part  of  the  bittern  is  properly  chargeable 
as  a  cost  of  production  of  the  by-product,  because 
the  bittern  is  the  raw  material  which  comes  into 
the  plant  for  the  manufacture  of  the  major  product, 
and  the  general  principle,  commonly  accepted  by 
good  accountants  for  by-product  accounting,  is  not 
to  charge  the  by-product  material  with  anything 
prior  to  the  point  when  the  by-product  is  separated 
out,  because,  as  I  have  stated,  the  cost  of  actually 
putting  that  waste  material  into  a  form  [248]  which 
gives  it  market  value  is  the  cost  which  is  charge- 
able. 

Q.  Just  pause  there  for  a  minute,  and  let  us 
take  that  hypothetical  situation  of  the  manufacture 
and  sale  of  these  briquets  made  out  of  by-product, 
the  pit  of  the  peach  by  a  fruit  canner.  Would  the 
proper  accounting  practice  to  allocate  to  the  cost 
of  the  manufacture  or  the  cost  of  production  of 
that  briquet  any  part  of  the  cost  of  the  peach  that 
comes  from  the  farmer? 

A.  It  would  not.  I  mentioned  the  case  of  the 
pineapple  cannery,  which  is  also  in  point.  We  did 
not  charge  the  cost  of  the  bran  or  the  cost  of  the 
citric  acid  with  any  part  of  the  cost  of  the  pine- 
apples which  were  grown  for  the  purpose  of  making 
canned  pineapple. 

Q.     Take  the  next  item.  Water. 

A.  ''Water  at  cost  measured."  Now,  if  you  have 
water  which  is  actually  necessary  in  the  processing 
of  this  by-product  gypsum,  after  the  point  of  sep- 
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aration,   and  you  have   kept  track   of  the   actual 
water ;  you  have  measured  it ;  you  have  ascertained, 
there    is    no    question    about   that   being   properly 
chargeable  as  a  cost  of  manufacture  of  a  by-product. 

Power  likewise.  You  have  to  use  power  to  run 
your  machinery  to  process  this  by-product  and  put 
it  in  marketable  condition,  and  if  you  keep  track 
of  your  power  and  ascertain  actually  what  the  cost 
of  it  was — it  says  here  at  cost  measured — that  is 
properly  chargeable  as  cost  of  manufacture  of  the 
by-product.  [249] 

Q.  In  that  particular  case  there  was  no  claimed 
increase  for  power  for  that  second  period? 

A.  No,  these  particular  figures  are  the  same  for 
both  periods. 

Q.  Take  the  next  item,  Gas,  wherein  there  is  a 
1-cent  claimed  increase. 

A.  Gas,  again.  It  says  "at  cost  measured."  Now, 
that  means,  or  if  we  assume  that  that  means  that 
the  gas  actually  used  in  the  drying  of  the  gypsum 
was  actually  measured  and  ascertained  to  be  of  this 
amount  of  cost,  that  is  a  direct  charge.  There  is 
no  question  about  that  being  properly  chargeable 
to  the  cost  of  production  of  the  by-product  gypsum. 

Q.  What  about  fuel  oil?  Would  you  say  the 
same  thing? 

A.  Fuel  oil  is  the  same  as  gas.  The  same  prin- 
ciple applies.  There  is  no  question  about  that. 

Q.  Now  we  come  to  the  item  Sulphuric  acid, 
which  for  the  period  July  1,  1944  to  June  30  1945 
there  is  no  cost  shown,  but  for  the  next  annual 
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period  it  is  shown  to  be  35  cents  per  ton  at  cost 

measured.  What  would  you  say  about  that  item? 

A.  Sulphuric  acid,  which  is  added  to  the  bit- 
tern, is  not  something  which  is  necessary  in  the 
processing  of  the  by-product  after  the  point  of  sep- 
aration, and  sulphuric  acid,  therefore,  under  the 
principle  that  we  have  stated,  would  not  be  charge- 
able to  the  cost  of  manufacture  of  the  by-product. 

Now,  there  is  another  phase  involved  in  the  sul- 
phuric acid  [250]  charge,  and  that  is  that  we  are 
dealing  with  two  accounting  periods  of  12  monflis, 
and  it  is  basic  in  good  accounting  practice  that  you 
should  not  change  your  accoimting  methods  from 
one  period  of  twelve  months  to  the  next  period  of 
twelve  months  if  you  are  going  to  have  to  base 
something  on  a  comparison  of  the  two. 

Q.  In  other  words,  there  are  two  reasons  why 
you  would  exclude  sulphuric  acid  from  being  a  cost 
of  producting  or  manufacture  of  gyi^sum? 

A.  That  is  correct.  There  might  also  be  a  third 
reason,  but  that  involves  chemistry,  and  if  I  am 
permitted  to  state  my  imderstanding  of  it  I  will 
state  it,  and  that  is  the  sulphuric  acid,  as  Dr.  Sea- 
ton  stated  in  his  article,  which  we  have  referred 
to  prcA'iously,  the  sulphuric  acid  was  added  because 
the  bittern  had  a  slight  and  variable  alkalinity 
which  made  its  processing  difficult.  Now,  there- 
fore, if  you  are  primarily  producing  a  major  prod- 
uct and  you  add  this  material  to  make  the  process- 
ing, to  facilitate  the  processing  for  the  major 
product,  again  it  should  not  be  charged  as  the  cost 
of  manufacture  of  the  by-product. 
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Q.  It  is  your  understanding,  is  it  not — and  T  do 
not  think  there  is  any  dispute  on  this — the  total 
cost  of  all  the  sulphuric  acid  that  was  added,  as 
counsel  says,  to  this  bittern  is  charged  or  sought  to 
be  charged  for  this  last  period,  July  1,  1945  to  June 
30,  1946,  against  the  by-product  gypsum,  is  [251] 
that  not  correct? 

A.     That  is  my  understanding. 

Q.  Let  us  turn  to  the  next  item,  a  big  one.  Over- 
head. 

The  Court:     Go  back  to  that  last  question  and 
answer.  Read  it,  Mr.  Reporter? 
(Record  read.) 

The  Court:     Proceed. 

Mr.  Bennett:  Does  that  answer  your  Honor's 
inquiry  ? 

The  Court:     Yes. 

Mr.  Bennett:  In  other  words,  prior  to  that  time 
they  charged  the  sulphuric  acid  to  other  products. 
Mr.  Flick  pointed  out  Dr.  Seaton,  of  the  defend- 
ants, stated  the  sulphuric  acid  was  necessary  to 
condition  this  bittern  so  they  could  manufacture 
magnesium  oxide,  the  principle  product,  and  the 
witness  has  stated  that  that  is  a  third  reason  why 
sulphuric  acid  should  not  be  charged  to  the  by- 
product gypsum. 

Mr.  Rosenberg:  I  am  not  going  by  my  silence 
to  be  taken  to  have  agreed  with  your  very  cavalier 
statement.  The  fact  of  the  matter  is  prior  to  this 
time  the  bromine  plant  had  been  continuously  in 
operation  and  the  sulphuric  acid  was  necessary  to 
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the  production  of  bromine.  Prior  to  1945,  for  that 
reason,  all  the  sulphuric  acid  was  charged  to  the 
bromine  plant.  In  1945,  for  good  and  sufficient 
reasons,  the  production  of  bromine  was  discontin- 
ued. Therefore,  there  was  no  preceding  product  to 
which  the  sulphuric  acid  could  be  charged.  [252] 
I  do  not  want  it  to  be  understood  as  conceding  that 
this  was  just  an  arbitrary  change  in  accounting 
practice.  It  was  not.  Furthermore,  I  do  not  know 
that  the  court  has  read  Dr.  Seaton's  article.  I  doubt 
very  much  that  there  is  any  statement  made  in  that 
article  that  sulphuric  acid  was  necessary  for  the 
production  of  magnesium.  That  has  been  an  as- 
sumption that  has  been  indulged  in  throughout  the 
testimony.  I  call  it  to  Mr.  Bennett ^s  attention. 

Mr.  Bennett :  I  still  stand  on  exactly  what  I  said 
and  what  this  witness  said,  and  if  you  want  to  go 
into  that  it  can  be  demonstrated  beyond  a  question 
of  doubt.  Counsel  has  seen  fit  to  inject  this  thought 
into  it.  I  want  to  clear  it  up  and  put  it  at  rest :  This 
is  what  Dr.  Seaton  said  in  describing  the  necessary 
steps  in  the  manufacture  of  magnesiiun  oxide,  and 
I  read  from  the  article  which  is  in  evidence,  if  your 
Honor  please,  and  I  read  from  page  640: 

''Raw  bittern  has  a  slight  variable  alkalinity 
which  makes  its  further  processing  difficult.  Ac- 
cordingly, from  the  storage  ponds  it  is  pumped  to 
a  large  surge  tank,  from  which  it  issues  as  a  con- 
trolled stream  into  which  the  necessary  quantity  of 
concentrated  sulphuric  acid,  to  give  essential  neu- 
trality, is  introduced  by  a  proportioning  pump.  The 
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flow  then  passes  to  concrete  reservoirs  which  hold 
several  days'  plant  supplies.  From  these  reservoirs 
the  neutral  bittern — the  neutral  bittern  after  the 
sulphuric  [253]  acid  is  added — is  pumped  to  an 
elevated  supply  tank." 

And  then  he  goes  on  and  discusses  the  process 
of  manufacture.  There  will  also  be  evidence  on  this, 
as  I  understand,  from  both  the  defendant  and  the 
plaintiff,  your  Honor.  I  simply  attempted  to  sum- 
marize— perhaps  that  was  unnecessary — the  three 
separate  and  distinct  points,  any  one  of  which  this 
witness  said  were  according  to  good  accounting 
practice. 

Mr.  Rosenberg:  May  I  just  call  the  court's  atten- 
tion to  the  fact  that  the  paragraph  that  counsel  read 
from  this  article  was  taken  from  Dr.  Seaton's  dis- 
sertation upon  the  recovery  of  bromine  from  bit- 
tern? That  is  exactly  the  point  I  made  to  the  court, 
that  the  sulphuric  acid  certainly  is  necessary  to  the 
production  of  bromine,  and  during  the  time  that 
bromine  was  being  made  it  was  charged  to  bro- 
mine. Of  course,  this  article  was  written  back  in 
1931,  which  is  six  years  before  this  plant  was  even 
constructed.  But  I  do  not  want  the  article  mis- 
quoted. 

The  Court:  We  will  now  proceed  to  the  over- 
head, which  is  the  next  item,  gentlemen. 

Q.  (Mr.  Bennett)  :  What  would  you  say  about 
that,  Mr.  Flick,  whether  or  not,  according  to  good 
accounting  practice  and  accounting  understanding, 
overhead  should  or  should  not  be  included  in  the 
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cost  of  production,  or  the  cost  of  manufacture  of 

the  by-product  gypsum? 

A.  Well,  I  read  ''Overhead  allocated  labor  ba- 
sis." First  of  all  [254]  under  good  accounting  prac- 
tice for  a  by-product  you  should  charge  the  cost 
of  production  of  the  by-product  with  the  actual 
out-of-pocket  expense  which  you  are  put  to  in  order 
to  get  that  by-product  into  such  form  that  it  has 
marketable  value.  You  should  not  charge  the  cost 
of  manufacture  of  the  by-product  with  overhead, 
which  you  would  have  even  if  you  discontinued  the 
manufacture  of  the  by-product,  and  the  amount  of 
which  you  cannot  definitely  ascertain  as  necessary 
to  put  the  by-product  in  its  marketable  condition. 
It  is  not  good  accounting  practice  to  allocate  over- 
head to  a  by-product,  where  the  amount  is  not  as- 
certainable. 

Q.     Are  there  any  other  reasons? 

A.     I  think  that  pretty  well  covers  it. 

The  Court:  There  is  an  interesting  item  now 
coming  up,  Taxes,  in  which  there  was  a  reduction 
from  1944  to  1945.  What  about  that  item? 

Mr.  Bennett:     Which  is  that,  your  Honor? 

The  Court:     The  next  item  of  Taxes. 

The  Witness:  ''Tjixcs,  Ims." — [  tliiiik  it  means 
insurance — and  I  believe  "Depr."  means  deprecia- 
tion, and  I  read  opposite  that,  ''Allocated  percent 
roughly  based  on  plant  value." 

The  Court :  There  was  a  reduction  in  taxes.  That 
is  what  I  was  interested  in. 

Mr.  Bennett:     Your  Honor,  I  might  comment  at 
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this  time  we  do  not  get  any  benefit  of  the  reduction 

of  cost.  Is  only  [255]  where  the  costs  go  up. 

The  Court:  Looking  at  this,  I  was  rather  taken 
by  surprise  because  there  was  a  reduction  of  taxes. 
Proceed  now,  gentlemen. 

Mr.  Rosenberg:  That  is  another  statement  that 
is  not  true.  You  certainly  do  get  the  benefit  of  the 
reductions  to  the  extent  that  they  reduce  increases. 

Mr.  Bennett:  Well,  we  are  getting  perhaps  into 
a  side  point. 

The  Court:     Proceed. 

The  Witness:  The  question  of  taxes  depends, 
first  of  all,  upon  what  taxes  we  are  talking  about: 
Social  Security  taxes,  which  are  directly  due  to  the 
labor  payroll  which  you  have,  would  be  in  your  by- 
product department,  where  you  process  this  by- 
product material;  the  Social  Security  taxes  ap- 
plicable to  those  workmen  who  are  directly  em- 
ployed there — such  taxes  are  chargeable  to  the  cost 
of  production  of  the  by-product.  There  is  no  ques- 
tion about  that,  in  my  mind.  Then  you  may  have 
property  taxes,  and  property  taxes  generally  are 
assessed  on  an  entire  plant,  and  there  is  no  definite 
ascertainable  charge  for  the  property  taxes  on  the 
machinery  that  is  used  in  drying  and  grinding  your 
by-product. 

The  Court:     "Plant  value,"  it  says  here. 

The  Witness:  It  says,  "Roughly  based  upon 
plant  values  allocated."  Where  you  cannot  ascer- 
tain the  amount,  in  my  opinion,  you  should  not 
charge  the  cost  of  manufacture  of  a  by-product. 
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You  have  other  forms  of  taxes,  such  as  corporation 
franchise  taxes,  which  very  definitely  would  not  be 
a  cost  of  [256]  manufacture.  We  are  concerned  with 
cost  of  manufacture  and  not  with  general  adminis- 
trative costs,  or  selling  costs,  or  anything  of  that 
sort,  the  cost  of  doing  business.  Well,  a  corporation 
franchise  tax  might  be  of  that  nature.  Any  taxes  of 
that  sort  are  not  chargeable.  In  fact,  your  property 
taxes  do  not  arise  directly  out  of  the  manufacture 
of  the  by-product.  They  are  assessed  by  an  outside 
governmental  agency,  and  the  tax  rates  are  fixed 
by  things  that  have  nothing  whatever  to  do  with 
the  manufacture  of  the  by-product. 

The  item  ''Insurance":  There,  again,  we  do  not 
know  what  type  of  insurance  we  are  talking  about, 
but  in  general  Workmen's  Compensation  Insurance, 
which  applies  to  the  men  who  work  in  the  process- 
ing of  the  by-product  is  chargeable  as  a  cost  of 
manufacture  of  the  by-product.  But  when  you  get 
into  some  other  forms  of  insurance,  maybe  the  com- 
pany has  use  and  occupancy  insurance  to  protect 
itself  in  the  event  the  plant  is  stopped  by  fire  from 
producing,  or  if  you  have  insurance  which  is  purely 
of  a  financial  protection  nature,  that  is  not  cost  of 
manufacture  of  a  by-product.  If  you  discontinue  the 
by-product  you  may  have  insurance  anyway,  and 
the  amount  of  the  insurance  allocable  to  the  by- 
product may  be  unascertainable. 

Q.  Going  back  for  a  minute  to  overhead,  where- 
in they  set  forth  for  the  first  period  74  c(>nts  and 
in  the  second  period  88  cents,  assuming  that  those 
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charges,  or  that  item,  or  the  charges  that  are  in- 
cluded in  the  general  term  ''Overhead"  would  have 
been  incurred  [257]  if  no  gypsum  had  been  pro- 
duced, but  in  lesser  and  unascertainable  amounts, 
would  any  of  them  be,  according  to  good  account- 
ing practice  and  understanding,  included  as  cost  of 
production,  or  cost  of  manufacture  of  the  by- 
product ^ 

A.  In  my  opinion  they  would  not  be  chargeable 
properly  as  cost  of  manufacture  of  the  by-product. 
Any  item  that  you  would  have  anyhow,  even  if  you 
quit  making  the  by-product,  or  which  you  could  not 
ascertain  the  amount  of  it  chargeable  to  the  by- 
product, should  not  be  charged  to  the  cost  of  manu- 
facture of  the  by-product.  For  example,  included  in 
this  overhead  is  an  item  of  New  Products  Research. 

Q.     (The  Court):     Where  did  you  get  that? 

A.  From  our  previous  examination  of  the  fig- 
ures. 

Q.    I  see. 

A.  We  know  that  that  is  part  of  it.  By  no 
stretch  of  the  imagination,  in  my  opinion,  is  New 
Products  Research  properly  chargeable  as  a  cost 
of  manufacture  of  the  by-product.  You  do  not  have 
to  research  on  new  products  in  order  to  dry,  grind, 
and  ship  the  by-product.  It  is  just  unrelated.  It  is 
not  chargeable  under  any  type  of  good  accounting 
practice. 

Q.  (Mr.  Bennett)  :  Is  it  good  accounting  prac- 
tice and  in  accordance  with  your  understanding  of 
accounting  practice  to  allocate  any  indirect  cost, 
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aside  from  any  other  consideration  on  a  basis  of 
labor  comparisons,  that  is,  the  cost  of  labor  in- 
volved in  the  direct  manufacture  of  the  by-product 
as  against  [258]  cost  of  labor  for  the  major  or 
primary  or  over-all  operation,  excepting  the  manu- 
facture of  the  by-product? 

A.  I  think  that  I  have  already  stated  that  it  is 
not  good  accounting  practice  to  charge  to  the  cost 
of  manufacture  of  a  by-product  overhead  items 
where  you  can't  ascertain  the  amount  that  is 
chargeable,  and  you  would  have  the  overhead  any- 
way if  you  quit  making  the  product.  Your  present 
question  is  directed  to  the  basis  of  allocation.  IN'ow, 
I  have  already  said  I  do  not  think  they  ought  to 
be  allocated,  but  if,  under  some  system  of  ac- 
counting, a  company  chooses  for  its  own  purpose 
to  try  to  allocate  to  its  by-product  charges  which 
it  is  not  able  to  ascertain  belong  to  the  by-product, 
if  they  want  to  allocate,  why,  then,  they  should  try 
to  find  a  basis  of  allocation  which  is  logical  and 
related  in  some  manner. 

Now,  to  take  an  arbitrary  labor  basis,  it  has  the 
convenience  of  uniformity.  It  is  the  procurustean 
bed,  if  you  like.  It  makes  everything  fit — the  per- 
centage of  labor,  whether  labor  has  anything  to  do 
with  it.  For  example,  if  you  allocate  laboratory  re- 
search on  a  payroll  basis,  there  is  no  possible  rela- 
tion between  the  two. 

Q.  In  addition,  Mr.  Flick,  to  those  reasons,  I 
am  going  to  ask  you  this:  In  the  case  of  a  by- 
product where  you  are  concerned  with  determining 
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the  cost  of  manufacture  or  the  cost  of  production 
of  that  by-product,  where  another  cost  is  involved, 
not  only  the  convenience  of  the  manufacturer,  him- 
self, but  where  [259]  someone  else  would  be  af- 
fected by  the  correct  determination  of  cost  of  pro- 
duction, state  whether  or  not,  according  to  good 
accounting  practices,  any  indirect  items  should  be 
considered  or  classed  as  a  cost  of  production  or 
manufacture  of  the  by-product? 

Mr.  Rosenberg:  I  want  to  be  sure  if  I  under- 
stand that  question.  You  are  asking  him  now 
whether  the  same  good  accounting  practices  w^ould 
apply  where  somebody  else  is  affected  as  where 
you,  yourself,  only  are  affected?  Is  that  the  ques- 
tion? 

Mr.  Bennett:  No,  I  think  the  question  speaks 
for  itself,  unless  the  Court  has  some  inquiry. 

The  Court:  If  there  is  any  question  about  it 
reframe  the  question. 

Mr.  Bennett:  Q.  You  have  spoken  of  the  mat- 
ter of  accounting,  whether  it  be  good  accounting 
practice  or  not,  for  a  manufacturer  to  set  up  any 
system  of  allocation.  If  the  object  of  the  account- 
ing system  was  to  determine  not  only  for  the  con- 
venience of  uniformity  or  otherwise  of  the  manu- 
facturer, himself,  but  where  there  is  a  purpose  to 
determine,  say  as  in  this  case,  the  amounts  of  any 
price  increase  that  a  buyer  of  the  by-product  would 
have  to  pay,  dependent  upon  any  actual  increase 
or  advance  in  the  cost  of  manufacture,  state 
whether  or  not  in  accordance  with  good  accounting 
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practice  indirect  items  are  considered  as  cost  of 

manufacture'?   [260] 

Mr.  Rosenberg:  I  will  object  to  that  on  the 
ground  it  is  complex,  compound,  unintelligible,  in- 
competent, irrelevant  and  immaterial,  and  calls  for 
the  opinion  and  conclusion  of  the  witness  on  a 
question  of  law;  whether  or  not  under  the  circum- 
stances of  this  case  indirect  costs  are  properly  in- 
cludable in  the  cost  of  production  of  gypsum  is 
a  question  of  law  for  the  Court  to  determine,  ac- 
cording to  the  contract  that  the  parties  entered 
into. 

Mr.  Bennett:  I  have  the  greatest  respect  for 
this  Court.  Your  Honor  knows  that.  But  your 
Honor  may  be  a  certified  public  accountant;  I  am 
not,  and  this  is  merely  a  question  calling  upon  this 
witness,  an  admitted  expert,  for  what  the  account- 
ing practice  is.  I  am  not  asking  him  to  decide  this 
case.  Your  Honor  is.  But  he,  being  a  witness  here, 
is  certainly  qualified  to  express  an  opinion.  If 
your  Honor  does  not  believe  him,  of  course  you 
can  disregard  it.  But  he  is  entitled  to  express  an 
opinion  in  this  case  as  to  whether  or  not,  where 
some  interest  is  concerned,  where  the  purpose  of 
the  accounting  in  this  particular  situation  has  to 
do  with  keeping  the  actual  cost  of  production  or 
manufacture  in  mind,  this  witness  is  qualified  to 
testify  as  an  expert,  and  that  is  all  I  have  asked 
him.  He  is  not  indulging  in  any  conclusion  of  law. 
He  is  talking  about  what  is  accounting  practice, 
according  to  his  understanding. 
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Mr.  Rosenberg:  Obviously  the  only  relevancy 
that  that  could  have  would  be  to  determine  whether 
or  not,  or  help  the  [261]  Court  to  determine 
whether  or  not  in  this  case  it  is  proper  or  is  not 
proper  to  include  indirect  costs  by  reason  of  the 
fact  that  Pacific  will  be  affected.  I  submit,  there- 
fore, the  question  as  to  whether  or  not  it  is  proper 
to  include  direct  costs  in  this  particular  instance, 
because  Pacific  will  be  affected,  is  to  be  determined 
by  the  Court  in  view  of  the  contract  that  Pacific 
entered  into,  and  it  is  not  for  this  witness  or  any 
other  expert  witness  to  say  whether  or  not  the 
fact  that  Pacific  is  going  to  be  affected  is  to  change 
the  accounting  practice.  That  is  a  question  of  law, 
I  submit,  for  the  Court  to  decide. 

The  Court:  The  phrase,  "Indirect  charge"  has 
been  used  repeatedly  here. 

Q.  It  has  been  your  testimony  thus  far,  as  far 
as  your  testimony  goes,  that  the  only  proper  tax 
or  charge,  rather,  is  to  the  gypsum,  itself,  because 
it  is  a  by-product.  Am  I  correct?  You  may  correct 
me  if  I  am  in  error. 

A.     The  gypsum  is  a  by-product. 

Q.    Yes. 

A.  Good  by-product  accounting  charges  to  the 
cost  of  production  of  the  by-product.  No.  1,  noth- 
ing prior  to  the  point  when  it  is  separated  out; 
No.  2,  those  direct  charges  which  are  out-of-pocket 
expense  and  necessary  to  put  that  by-product  ma- 
terial in  such  shape  that  it  is  worth  something.  In 
the  case  of  this  gypsum  you  have  to  dry  it,  you 
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have  to  grind  it,  and  you  have  to  ship   [262]   it. 

Q.  I  understand  you  have  indicated  that  that 
is  a  proper  charge. 

A.     That  is  perfectly  proper. 

Q.     I  understand. 

A.  Now  we  come  to  the  indirect  or  overhead 
charges.  Those  charges,  those  overhead  charges 
which  you  would  have  anyway,  whether  you  pro- 
cessed the  material  or  whether  you  pumped  it  into 
the  bay,  those  charges  which  you  cannot  directly 
ascertain  were  caused  by  this  processing  of  by- 
product, those  charges  are  not  properly  charge- 
able. 

The  Court:    I  think  that  clears  up  the  situation. 
It  is  time  for  a  recess  in  any  event. 
(Recess.)   [263] 

Mr.  Bennett:  Q.  Mr.  Flick,  I  wish,  going  back 
to  this  item  of  overhead  or  indirect  items,  you 
would  again  review  to  the  Court  whether  or  not 
according  to  good  accounting  practice  and  under- 
standing, those  items  are  to  be  included  in  the  cost 
of  manufacture  of  by-products  and  the  reasons,  if 
any,  why  they  should  be  included  or  not  included. 

Mr.  Rosenberg:  To  which  I  object,  if  the  Court 
please,  on  the  ground  it  has  been  asked  and  an- 
swered not  once  but  three  or  four  times,  and  in- 
cidentally, I  asked  the  Reporter  to  give  me  a  tran- 
scription of  the  witness'  last  answer  to  the  last 
question  and  I  got  it,  and  counsel  got  it,  and  if 
this  is  an  attempt  now  to  alter  his  testimony,  I 
am  going  to  object  to  it  and  I  submit  the  question 
has  been  asked  and  answered  half  a  dozen  times. 
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The  Court:  Well,  it  won't  be  answered  again. 
I  Avill  allow  it  now,  in  order  to  clear  up  the  whole 
situation.  You  may  answer. 

The  Witness:  The  question  was  whether  over- 
head and  indirect  items  should  be  charged  to  the 
cost  of  manufacture  of  a  by-product.  Is  that  the 
question  ? 

Mr.  Bemiett:     That  is  the  question. 

The  Witness:  The  answer  to  that  question  is 
that  good  accounting  practice  as  a  general  prin- 
cij^le  does  not  charge  overhead  and  indirect  items 
to  the  cost  of  manufacture  of  a  by-product,  and 
in  addition  to  that,  where  you  have  other  items 
[264]  which,  as  I  said,  you  would  have  them  any- 
way, whether  you  produce  a  by-product  or  waste 
the  material,  and  you  have  other  items  which  you 
can  not  ascertain  that  they  are  directly  necessary 
to  the  process  of  a  by-product;  items  of  that  kind 
are  not  chargeable  to  a  by-product. 

Q.  Thank  you,  Mr.  Flick.  Now,  turning  to  the 
last  item  of  the  last — I  don't  think  you  said  any- 
thing about  depreciation.  You  mentioned  taxes  and 
insurance.  Any  depreciation,  Mr.  Flick? 

A.  Depreciation.  Opposite  depreciation  I  see 
that  it  says  ''allocated  per  cent  roughly  based  on 
plant  value." 

Now^,  in  accounting  for  a  by-product,  the  only 
depreciation  which  would  be  properly  chargeable 
to  the  cost  of  manufacture  of  the  by-product  would 
be  depreciation  on  the  machinery  and  equipment 
actually  used  to  process  a  by-product  to  put  it  in 
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condition  to  market  it.  It  would  not  be  good  ac- 
counting practice  to  prorate  and  charge  to  the  by- 
product a  part  of  a  general  plant  or  equipment 
used  for  processing  prior  to  the  point  of  separa- 
tion. To  go  into  by-product  accounting,  you  have 
the  problem  in  depreciation  of  the  method  used  for 
depreciation.  A  straight-line  method  of  deprecia- 
tion, for  example,  would  not  be  correct  because  you 
would  write  off  the  cost  of  a  machine  at  a  fixed 
amount  per  annum  over  the  number  of  years  you 
expect  to  use  it  and  it  should  be  written  off  on  a 
production  basis  of  so  much  per  ton,  or  a  fixed 
amount  per  ton  instead  of  having  a  [265]  fluctuat- 
ing amount  per  ton  because  the  tonnage  fluctuates. 
You  have  also  the  question  of  the  depreciation 
upon  a  fixed  percentage,  which  would  be  correct  for 
a  company  using  it  but  not  correct  if  the  company 
were  trying  to  ascertain  the  cost  of  production 
of  a  by-product  or  somebody  else  might  be  involved. 
I  am  thinking  of  this  tjrpe  of  thing.  We  have,  for 
example,  in  Pacific  Portland  Cement  Company  a 
plant  built  for  the  production  of  gypsum  wall- 
board.  That  plant  was  built  under  a  wartime  cer- 
tification of  necessity  and  the  government  issued  a 
certificate  of  necessity  which  permitted  the  com- 
pany to  write  that  plant  off  over  a  five  year  period, 
and  the  plant  was  written  off  over  a  five  year 
period,  so  it  is  completely  written  off  the  books. 
But  it  is  still  there  and  still  operating.  It  was  good 
accounting  practice  to  write  that  plant  off  over  a 
five  year  period  for  its  own  purpose,  but  it  would 
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not  have  been  good  accounting  practice  if  some- 
body else  might  have  been  involved  in  it.  So  on 
depreciation  you  have  got  the  depreciation  on  a 
production  basis  for  just  what  machinery  which  is 
used  in  the  processing  of  the  by-product  itself, 
after  its  point  of  separation. 

Q.  You  would  be  willing,  then,  to  concede  in 
this  case  that  depreciation  on  that  basis  should  be 
included  among  the  charges  or  the  costs. 

A.  I  think  so,  because  that  would  be  correct 
accounting  practice.  [266] 

Q.  How  much  in  a  case  where  depreciation  is 
allocated  on  some  basis,  generally  allocated  on  some 
system,  you  mentioned  the  five  year  period,  and 
the  special  situation  with  the  wallboard  plant.  State 
whether  or  not  that  would  be  a  proper  basis. 

Mr.  Rosenberg:  To  which  I  will  object  on  the 
ground  the  proper  foundation  has  not  been  laid 
for  that.  There  is  no  showing  here  there  was  any 
20  percent  a  year  depreciation  on  the  basis  of 
the  wallboard  plant. 

Mr.  Bennett:  I  did  not  say  it  was  the  same.  I 
said  allocated  on  any  basis.  For  example — well,  to 
save  time,  I  will  withdraw  the  question.  I  don't 
want  to  argue  about  these  matters. 

Q.  Would  any  plan  of  cost  accounting  that  al- 
located depreciation  without  reference  to  the  speci- 
fic factors  that  you  mentioned  as  being  the  proper 
basis  for  figuring  depreciation  be  in  accordance 
with  good  accounting  practice? 
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Mr.  Rosenberg:  To  which  I  will  object  on  the 
ground  there  is  no  foundation.  The  statement 
which  has  been  presented  to  that  witness  shows 
that  the  depreciation  is  allocated  on  the  basis  of 
the  plant  value  and  that  obviously  means  the  gyp- 
sum plant  value  as  related  to  the  entire  plant. 

Mr.  Bennett:  I  thought  my  question  was  even 
broader  and  more  beneficial  to  you  than  that,  but 
I  will  narrow  it.  Would  it  be  proper  in  accordance 
with  good  accounting  practice,  to  allocate  deprecia- 
tion on  a  percentage,  roughly,  basis  on  plant  [267] 
value  ? 

A.  I  assiune  that  it  means  that  they  take  the  de- 
preciation for  the  whole  plant  and  they  figure  the 
value  for  the  whole  plant  and  then  figure  the  value 
of  the  by-product  plant  and,  let  us  say,  the  value 
of  the  by-product  plant  is,  say,  10  percent  of  the 
value  of  the  whole  plant,  then  they  charge  the  by- 
product cost  with  10  percent  of  the  depreciation 
of  the  whole  plant.  That  sort  of  thing,  in  my  opinion, 
would  be  incorrect  accounting  for  the  cost  of  manu- 
facture of  a  by-product.  There  are  two  more  items 
on  this  list:  there  is  an  interdepartmental  charge — 

Q.     Go  ahead. 

A.  That  is  when  a  charge  is  directly  ascertained 
to  be  due  to  the  processing  of  the  by-product.  That 
would  be  properly  a  cost  of  manufacture  of  the 
by-product.  The  item  of  shipping  expense  opposite 
it,  it  says,  '^actual  cost  plus  pro  rate  of  miscel- 
laneous shipping  expense."  There  again  there 
would  be  properly  chargeable  a  cost  of  shipping 
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the  by-product,  whatever  actual  direct  labor  is.  If 
you  had  one  man  with  a  Fuller-Kinyon  pump  get- 
ting the  gypsiun  out  of  the  storage  bin  into  the 
freight  cars,  that  actual  expense  of  labor  would 
be  chargeable  to  the  cost  of  shipping  the  by-pro- 
duct, but  any  pro  rata  of  indirect  or  miscellaneous 
shipping  expense  would  not  be  good  accounting 
for  the  by-product. 

Q.  While  these  figures  can  be  ascertained  arith- 
metically, I  wonder  if  you  can  advise  us  now,  Mr. 
Mick,  according  to  your  [268]  own  computation,  the 
amount  of  money  which  you  have  paid  to  the  de- 
fendant which  is  in  dispute,  that  is,  which  you  have 
protested  and  for  w^hich  the  plaintiff  claims  re- 
covery here.  Perhaps  we  can  stipulate  to  this  be- 
cause it  is  a  matter  that  really  is  not  in  dispute. 

The  Court:    Let  it  go  in  subject  to  correct. 

Mr.  Kaapcke:  I  will  state  the  situation  this 
way:  Since  the  plaintiff  began  paying  the  rate  of 
$3.76  a  ton  and  up  to  the  time  when  this  suit  was 
filed,  certain  amounts  of  gypsum  were  paid  for; 
they  were  delivered  and  paid  for.  In  order  to  deter- 
mine how  much  refund  we  might  be  entitled  to 
once  the  correct  price  had  been  determined,  we 
want  to  get  those  tomiages  in  the  record.  I  will 
read  into  the  record  the  tonnages  subject  to  veri- 
fication. They  are  willing  to  stipulate  to  those  ton- 
nages subject  to  verification. 

The  Court :    Very  well. 

Mr.  Kaapcke:  In  September  there  was  a  pay- 
ment of  953.5  tons  at  $3.76.  In  October  there  was 
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a  payment  for  2339.43  tons  also  at  $3.76.  In  Novem- 
ber there  was  a  payment  for  1798.08  tons  at  $3.76. 
In  November  there  was  also  a  payment  for  1656.81 
tons  at  $4.48.  December  there  was  payment  for 
2691.49  tons  at  $4.48.  In  January,  1947,  there  was 
payment  for  2851.01  tons  at  the  price  of  $4.48. 
Ensuing  payments  have  been  made  into  the  regis- 
try of  the  Court  under  an  order  of  the  Court  and 
speak  for  themselves.  [269] 

Mr.  Bennett:     You  may  cross  examine. 

Cross  Examination 

t 
Mr.    Rosen])erg:     Q.     Will    you    enumerate    the 

products  that  Pacific  Portland  Cement  makes? 

Mr.  Bennett:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial. 

Mr.  Rosenberg:  The  witness  has  repeatedly 
said,  he  has  repeatedly  used  his  experience  in  the 
Pacific  Portland  Cement  Company  and  their  meth- 
ods of  accounting,  to  illustrate  the  expert  opinion 
that  he  has  expressed.  I  think  we  are  entitled  to 
go  into  the  background  upon  which  those  opinions 
were  based. 

The  Court:     Overruled. 

A.  The  Pacific  Portland  Cement  Company  has 
no  by-products. 

Mr.  Rosenberg:  I  did  not  ask  that.  I  asked  you 
the  question,  what  products  do  they  make? 

Mr.  Bennett:  Counsel  has  interrupted  me  on  a 
number  of  times  and  in  a  maimer  tliat  was  rude 
and   ungentlemanlj'    and   I   do   not   think   counsel 
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should   interrupt   a   witness   with   a   snarl   and   a 
growl.   That  is  not  decent  conduct  and  I  object 
to  it. 

The  Court:    Proceed  orderly,  gentlemen. 

Mr.  Rosenberg:  Your  Honor,  I  have  permitted 
the  witness  to  ramble  on  direct  examination. 

Mr.  Bennett:  Oh,  you  have  not  permitted  any- 
thing. 

The  Court:     Proceed.  Reframe  your  question. 

Mr.  Rosenberg:  Q.  Will  you  tell  me  what 
products  Pacific  [270]  Portland  Cement  makes; 
will  you  tell  me  what  products  they  make,  whether 
they  are  main  products  or  by-products? 

A.  Pacific  Portland  Cement  Company  makes 
Portland  cement,  it  makes  gypsum  products,  agri- 
cultural gypsum,  gypsum  used  as  cement  retarder, 
hardwall  plaster  which  is  made  from  gypsum, 
makes  gypsum  wallboard.  It  sells  limerock,  it  sells 
shell  flour,  agricultural  lime,  shell  meal,  fertilizer, 
mixed  fertilizer.  I  think  that  is  about  it. 

Q.  When  you  mentioned  gypsum  products,  what 
do  those  embrace? 

Mr.  Bennett:     He  has  already  said — 

The  Court:  You  will  have  to  speak  more  loudly 
for  the  Reporter. 

Mr.  Rosenberg:  Q.  You  mentioned  gypsum 
gypsum  products.  What  does  that  embrace? 

A.  Gypsum  products  include  agricultural  gyp- 
sum, gjrpsum  as  cement  retarder,  hard  wall  plas- 
ter, two  or  three  other  items  of  plaster  that  I  have 
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not  mentioned  but  they  are  minor,   and  gypsum 

wallboard. 

Q.  Is  each  of  those  products  the  result  of  a 
separate  process  or  do  some  of  them  come  off 
production  lines  that  contribute  to  the  production 
of  two  or  more  products? 

Mr.  Bennett:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial. 

The  Court:     Overruled. 

Q.  You  are  speaking  now  only  as  to  gypsum 
products?  [271] 

Mr.   Rosenberg:     Q.     Any   of  your   products. 

A.  I  would  describe  our  products  as  products 
very  definitely  of  the  type  of  general  product  or 
co-products.  We  have  no  by-products. 

Q.  Now,  I  will  ask  you  the  same  question  again. 
Do  you  have  any  products  that  you  make  where 
the  processing  is  joint  up  to  a  point  and  then  there 
is  a  separation  and  the  material  at  the  point  of 
separation  is  separately  processed  from  that  point 
on? 

Mr.  Bennett :  I  suppose,  your  Honor,  I  need  not 
restate  the  objections  that  I  wish  to  make  to  these 
questions. 

The  Court:     Overruled. 

The  Witness:  A.  You  have,  for  example,  gyp- 
sum. Gypsum  rock  is  quarried  out  of  a  quarry  at 
Gerlach,  Nevada.  All  of  the  subsequent  gypsum 
products  are  derived,  let  us  say,  from  the  rock 
which  comes  from  the  quarry,  so  when  the  rock 
is  blasted  out  of  the  quarry  and  transported  down 
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from  this  quarry  you  have  one  basic  raw  material 

from  which  you  make  the  gypsum  products  which 

I  have  mentioned.  Those  are  all  joint  products  or 

co-products. 

Mr.  Rosenberg:  Q.  I  will  ask  you  the  same 
question  the  third  time.  Do  you  have  any  products 
that  are  taken  off  your  production  line  at  a  point 
and  from  that  point  on  are  separately  processed? 

A.  I  think  I  just  answered  that.  The  rock  that 
comes  from  the  quarry  is —   [272] 

Q.  Let's  get  the  rock  from  the  quarry.  You 
have  that  in  your  plant.  A.    Yes. 

Q.     You  start  using  some  of  it. 

A.  The  first  thing  you  do  with  the  rock  is 
crush  it  up. 

Q.     Then  what  do  you  do? 

A.  That  depends  on  what  you  are  going  to 
make  out  of  it  from  there  on. 

Q.  If  you  are  going  to  make  wallboard,  what  do 
you  do? 

A.  If  you  are  going  to  make  wallboard,  you 
crush  it  up  fine  and  then  you  calcine  it  in  kettles 
and  make  what  is  called  stucoo.  You  drive  off  some 
of  the  moisture  in  the  calcining  process.  The  gyp- 
sum we  take  from  the  quarry  is  calcium  sulphate 
with  two  molecules  of  water,  in  chemical  combina- 
tion with  it.  Even  out  in  a  Nevada  desert  it  has 
a  little  bit  of  moisture  chemically  combined  with 
it,  the  calciiun  sulphate,  and  you  calcine  it  in  these 
kettles  and  drive  off  a  little  bit  of  this  chemically 
combined  water  to  produce  what  you  call  stucco. 
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Then  you  ship  that  stucco  to  the  wallboard  plant 

and  make  wallboard  out  of  it.  [273] 

Q.  Do  you  take  that  crushed  gypsum  and  use 
it  for  wallboard  or  do  you  use  that  for  some  of 
your  other  gypsum  products,  too? 

A.  You  could  take  the  same  crushed  gypsum, 
without  calcining  it,  crush  it  to  the  desired  fine- 
ness, put  it  iji  100  pound  paper  sacks  and  sell  it 
as  agricultural  gypsum.  I  am  not  betraying  any 
trade  secrets.  These  are  commonly  known  facts. 

Mr.  Bennett:     Thank  you,  counsel. 

The  AVitness:  Agricultural  gypsiun  is  simply 
ground  up  gypsum  which  is  in  its  natural  state. 
It  is  just  ground  up  gypsum,  that  is  all. 

Mr.  Rosenberg:  Q.  Is  there  any  other  product 
that  you  make  that  you  process  this  ground  gypsum 
in  order  to  arrive  at  your  finished  product,  other 
than  wallboard  ? 

A.  Well,  we  have  hard  wall  plaster,  for  ex- 
ample. 

Q.     Yes. 

A.  You  can  take  stucco  after  it  has  been  cal- 
cined and  you  can  add  some  chemicals  and  you  can 
add — sometimes  they  have  used  animal  hair  or 
some  other  type  of  binder  material,  depending  on 
the  kind  of  plaster  they  are  making,  and  make 
plaster  that  is  used  in  buildings,  homes  and  offices. 

Q.  So  that  if  I  understand  you  correctly,  you 
can  take  this  crushed  gypsiun,  and  depending  upon 
the  product  that  you  want  to  make,  you  process  it 
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one  way  for  wallboard  and  you  process  it  another 

way  for  plaster,  is  that  right? 

A.  That  is  correct,  or  you  need  not  process  it 
at  all.   [274] 

Q.     Or  you  can  use  it  for  agricultural  gypsum? 

A.     Sure. 

Q.  In  keeping  your  cost  accounts  at  Pacific.  Mr. 
Flick,  what  do  you  do  as  to  this  crushing  process? 
Do  you  keep  accurate  cost  records  for  your  various 
products  ? 

A.  We  keep  cost  records  for  our  products  on 
whatever  basis  seems  to  us  convenient  and  desir- 
able for  our  own  corporate  purposes.  We  do  not 
at  the  present  time  have  a  contract  which  affects 
other  people  as  to  the  manner  in  which  we  keep 
our  costs.  When  we  did  have,  we  kept  a  special 
account  for  that  contract. 

Q.  Now,  may  I  ask  you  the  same  question 
again?  Do  you  keep  cost  accounts  for  your  various 
accounts  ?  A.     Certainly. 

Q.  You  do.  Now,  how  do  you  treat  this  crush- 
ing process  as  between  wallboard  and  plaster?  How 
do  you  charge  that? 

Mr.  Bennett:  I  submit,  your  Honor,  that  is 
purely  immaterial.  It  has  no  relation  to  the  ques- 
tions here. 

The  Court :  It  may  or  may  not  have.  I  will  allow 
it.  The  objection  will  be  overruled.  You  may  an- 
swer. 

The  Witness:  How  do  we  treat  the  cost  of 
crushing  the  rock  from  the  quarry? 
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Mr.  Rosenberg:     Q.     Yes. 

A.  We  charge  the  cost  of  crushing  against  an 
account  for  rock. 

Q.  Then  what  do  you  do  with  it?  How  do  you 
decide  how  much  it  [275]  costs  to  crush  the  rock 
that  went  into  wallboard  and  how  much  it  costs  to 
crush  the  rock  that  went  into  plaster? 

Mr.  Bennett:  If  the  Court  please,  I  want  to 
point  this  out  to  the  Court:  Counsel  is  now  dealing 
with  an  operation  which  is  not  a  by-product  opera- 
tion. It  is  an  operation  up  in  Nevada  that  has  to 
do  with  only  one  purpose,  the  manufacture  of 
gypsum.  It  is  obviously  immaterial  how  they  keep 
their  accounts  for  that  particular  operation.  The 
question  here  is  what  accounts  should  be  kept 
where  a  by-product  is  involved. 

The  Court :  Well,  too,  we  also  got  into  the  realm 
of  joint  products  and  co-products. 

Mr.  Bennett:  This  witness  has  testified  all  their 
products,  and  his  evidence  so  far  shows  there  is 
nothing  like  a  by-product  that  they  manufacture  in 
connection  with  gypsum.  He  has  also  shown  the 
Court  that  there  is  a  distinct  difference  between 
cost  accounting  for  a  by-product  and  cost  account- 
ing for  a  main  product  or  a  co-product.  In  other 
words,  they  manufacture  gypsmn.  They  take  that 
gypsum  and  by  one  process  they  make  wallboard 
out  of  it  and  they  also  sack  it  and  sell  that  for 
agricultural  purposes,  and  they  also  use  it  in  the 
manufacture  of  cement.  There  is  nothing  at  all  so 
far  shown  by  this  witness  to  be  in  any  sense  com- 
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parable   or   analogous   to   this   situation  of   a  by- 
product. 

The  Court:     I  allowed  you  the  widest  latitude. 
I  am  going  to  do  the  same  with  the  other  side.  [276] 
(Question  read  by  the  Reporter.) 

A.  All  of  the  rock  that  is  crushed  is  charged  for 
the  cost  of  crushing. 

Mr.  Rosenberg:     Q.     Of  what? 

A.  The  cost  of  crushing,  so  that  no  matter 
whether  a  ton  of  rock  is  used  for  one  purpose  or 
another  purpose,  if  that  ton  of  rock  has  come  from 
the  quarry  and  has  been  crushed,  it  is  charged  with 
the  crushing  costs. 

Q.  In  other  words,  you  do  not  get  into  your 
cost  of  producing  wallboard,  for  instance,  the  cost 
of  crushing  the  gypsum  that  goes  into  the  wall- 
board.  A.     Certainly  you  do. 

Q.     How  do  you  get  it  in  there? 

A.  You  start  out  with  the  rock  in  the  quarry 
which  you  are  going  to  use  in  one  of  four  purposes: 
You  do  not  know  up  to  that  time  what  you  are  go- 
ing to  use  it  for,  so  it  goes  through  the  crushing. 
You  find  out  then  you  have  a  cost  per  ton  of 
crushed  rock.  Now,  you  can  use  that  rock  for  any 
one  of  four  purposes,  and  you  charge  it  to  what- 
ever account  you  use  it  for  at  its  crushed  cost. 

Q.  You  add  the  crushing  to  the  cost  of  the 
rock,  is  that  it?  A.     That  is  right,  sure. 

Q.  In  arriving  at  your  ultimate  cost  of  your 
various  products,  do  you  include  overhead? 

A.  You  have  to  define  what  you  mean  by  over- 
head.  [277] 
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Q.  Well,  you  have  been  using  the  term.  I  will 
let  you  define  it.  How  do  you  define  it? 

A.  Well,  I  will  say  in  the  first  place  that  we 
operate — we  are  talking  now  about  a  gypsum  plant 
at  Gerlaeh,  Nevada,  and  we  are  talking  about  prod- 
ucts w^hich  I  have  stated  are  joint  products  or 
co-products.  They  are  not  by-products,  and  the 
accounting  method  that  we  use  is  correct  for  joint 
products  or  co-products. 

Mr.  Rosenberg:    If  your  Honor  please — 

The  Witness:  I  had  to  make  that  explanation 
because  any  accountant  has  a  different  basis  for 
accounting  for  joint  products  than  he  has  for  ac- 
counting for  by-products.  You  are  getting  me  to 
describe  my  accounting  methods  for  joint  pro- 
ducts. 

Mr.  Rosenberg:  Q.  Mr.  Flick,  I  do  not  know 
whether  you  know  what  my  purpose  is.  I  am  just 
asking  you  to  answer  a  simple  question  and  that 
is  Avhether  or  not  in  determining  your  costs  of  the 
various  items  that  you  manufacture,  do  you  include 
overhead  ? 

A.  We  include — I  don't  know  what  you  mean 
by  overhead  yet,  but  I  will  say  it  this  way: 

Q.  Now,  wait  a  minute.  I  will  withdraw  the 
question.  Will  you  define  for  me  the  term  '^over- 
head" as  you  have  been  using  it  in  your  testimony? 

A.  I  have  been  using  it  in  my  testimony  as 
defined  in  the  Westvaco  accounts.    [278] 

Q.     To  include  what? 
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A.  It  happens  some  items  of  overhead  are  con- 
sidered as  overhead  by  Westvaco  which  are  not 
considered  as  overhead  by  Pacific. 

Q.  Oh,  no.  I  am  talking  about  the  testimony 
that  you  gave  as  an  expert  when  you  were  talking 
about  pineapples  and  peach  seeds,  and  you  said 
that  overhead  would  not  be  included  in  the  cost 
of  production  of  those  articles.  I  am  asking  you 
now  to  define  overhead  as  you  used  it  in  giving 
that  testimony  regarding  the  pineapples  and  the 
peach  seeds  and  the  dust  from  your  plant. 

A.  I  will  give  you  a  general  definition  of  over- 
head without  reference  to  the  overhead  of  our  Ger- 
lach  plant.  Is  that  what  you  desire? 

Q.  I  want  you  to  give  me  a  definition  of  over- 
head as  you  used  it  in  your  testimony  when  you 
said,  as  an  abstract  proposition,  it  is  not  an  item 
to  be  included  in  determining  the  cost  of  produc- 
tion of  a  by-product.  Now,  you  tell  me  what  you 
meant  when  you  gave  that  testimony. 

A.  What  you  mean  by  overhead,  what  any  ac- 
countant means  by  overhead,  are  costs  which  you 
would  describe  as  the  general  and  administrative  costs 
of  carrying  on  a  business  operation  as  distinguished 
from  costs  of  production  or  as  distinguished  from 
cost  of  selling.  General  and  administrative  costs  con- 
stitute overhead.  That  includes,  let  us  say,  the  cost 
of  the  general  [279]  management.  If  I  may  illus- 
trate, the  cost  of  the  president's  salary  would  be 
a  typical  overhead.  The  cost  of  the  secretary  and 
treasurer's  salaries  would  be  a  typical  overhead. 
Legal  expense,  the  fees  you  pay  your  attorneys 
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would  be  a  typical  overhead.  The  cost  of  auditing, 
fees  for  your  public  accountants  is  an  overhead. 
Cost  of  telephones  and  telegraphs,  the  cost  of  sub- 
scriptions and  donations,  the  cost  of  a  personnel 
department,  the  cost  of  a  purchasing  department, 
the  cost  of  the  traffic  department  might  be  con- 
sidered overhead,  the  cost  of  your  credit  manager 
is  customarily  part  of  your  overhead,  your  general 
corporation  taxes  might  be  considered  overhead — all 
of  those  general  and  administrative  expenses  which 
the  accountant  considers  in  a  different  category  from 
expenses  which  are  cost  of  production  or  cost  of  sell- 
ing. Cost  of  bookkeeping  is  a  part  of  cost  overhead. 

Q.  And  if  it  is  a  business  that  has  a  head  office 
and  branch  offices,  a  certain  part  of  the  head  of- 
fice expense  would  be  considered  as  overhead,  would 
it?  A.    No. 

Q.     What  would  you  include  that  in? 

A.     General  and  administrative. 

Q.  I  thought  you  said  that  that  was  part  of 
overhead. 

A.  Well,  excuse  me.  Perhaps  I  did  not  quite 
understand  it.  When  you  have  a  head  office  which 
administers  a  munber  of  different  plants,  that  head 
office  is  general  overhead  of  the  [280]  business  and 
not  overhead  of  a  particular  plant. 

Q.  And  is  that  customary  to  allocate  a  portion 
of  that  overhead  to  the  various  plants  that  com- 
prise the  whole?  A.     I  don't  believe  so. 

Q.  You  do  not  believe  so.  Have  you  give  us 
your  best  definition  of  overhead  expense? 
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A.     I  think  that  covers  the  definition  quite  well. 

Q.  Using  the  term  as  you  just  defined  it,  will 
you  tell  me  whether  or  not  Pacific  in  its  own  ac- 
counting includes  in  determining  the  cost  of  pro- 
ducing its  various  items,  overhead  expense? 

A.  Pacific  in  determining  the  cost  of  its  various 
items — again  I  can't  help  but  say  this  because  it 
influences  your  statement  of  what  is  good  account- 
ing— Pacific  is  producing  joint  products  and  not 
by-products.  In  accounting  for  its  joint  products, 
Pacific  includes  in  the  cost  of  the  product  at  a 
particular  plant — let  us  take  the  Gerlach,  Nevada 
gypsum  plant  as  an  illustration — includes  in  the 
cost  of  the  products  at  the  Gerlach  plant  the  so- 
called  overhead  items  at  the  Gerlach  plant.  Pacific 
does  not  allocate  to  the  Gerlach  plant  any  portion 
of  the  overhead  from  any  other  plant  nor  from 
Pacific's  head  office  in  San  Francisco. 

Q.  But  you  do  include  in  determining  your 
costs  of  production  of  articles  from  that  plant,  the 
overhead  expenses  as  you  have  defined  them  of  that 
plant,  is  that  right?  [281] 

A.  At  that  particular  plant,  those  overhead  ex- 
penses which  are  definitely  incurred  at  that  plant. 

Q.  How  many  different  items  do  you  make  at 
that  plant? 

A.  I  think  I  enumerated  four,  didn't  I?  Agri- 
cultural gypsum,  hard  wall  plaster,  stucco,  gypsiun 
for  cement  retarder. 

Mr.  Bennett:  May  I  interrupt  a  minute,  your 
Honor?  I  am  a  little  confused.  I  thought  the  wit- 
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ness  was  talking  about  the  Gerlach  plant.  Now  ap- 
parently I  am  wrong  in  that.  He  is  talking  about 
some  other  plant  because,  as  I  understood  it,  there 
was  only  one  product  produced  at  the  Gerlach 
plant  and  that  was  the  gypsum  itself.  Maybe  I 
am  wrong. 

The  Court:  Read  back,  Mr.  Reporter,  if  there 
is  any  question  about  it. 

The  Witness:  No,  there  are  four  products,  four 
major  products. 

Mr.  Bennett:     Q.       Produced  at  Gerlach? 

A.    Yes. 

Mr.  Bennett:  Then  I  was  mistaken,  your  Honor. 
I  thank  you  very  much,  and  thank  you,  counsel, 
for   permitting   this    interruption. 

Mr.  Rosenberg:  Q.  Of  course,  as  between  those 
four  products  you  can  not  accurately  determine 
how  much  of  the  overhead  is  directly  attributable 
to  the  production  of  each  of  the  four  products  that 
you  make  there,  can  you?  For  instance,  the  salary 
of  the  plant  superintendent,  is  that  one  of  the  items 
[282]   in  the  overhead  expense? 

A.     That  is  right. 

Q.  You  do  not  know  how  much  of  his  time 
he  devotes  to  each  of  the  four  products  that  you 
make  there,  do  you?  A.     No. 

Q.  So  how  do  you  decide  how  much  of  his 
salary  you  are  going  to  charge  to  each  of  the  four 
items  that  you  make  there?  You  allocate  it,  don't 
you  ?  A.    Yes. 
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Q.  Yes.  Sure,  and  what  do  you  use  as  your 
basis  of  allocation? 

A.  I  think  at  the  Gerlach  plant  we  use  a  labor 
basis. 

Q.     A  labor  basis?  A.     Yes. 

Q.  So  you  are  not  very  surprised  when  you 
see  the  Westvaco  Company  using  a  labor  basis  as 
a  means  of  allocating  overhead,  are  you? 

A.  I  have  to  repeat,  we  have  no  by-product  at 
our  Gerlach  plant. 

Q.  Will  you  please  define  the  term  by-product 
to  me  as  you  have  been  using  it  in  your  testimony? 

Mr.  Bennett:  I  do  not  think  that  is  necessary 
because  this  contract,  your  Honor,  states  on  its 
face  that  this  is  a  by-product. 

Mr.  Rosenberg:  This  contract  was  not  drawn 
by  accountants.  It  may  have  one  meaning  for  one 
person  and  to  an  accountant  it  [283]  may  mean 
something  entirely  different. 

Mr.  Bennett:  All  right.  I  withdraw  the  objec- 
tion. 

Mr.  Rosenberg:  Q.  Will  you  please  define  the 
term  by-product  for  me  as  you  have  used  it  in 
your  testimony? 

A.  The  term  ''by-product''  means  a  product 
which  is  produced  as  an  incidental  product,  as  a 
result  of  reclaiming  a  waste  or  as  an  incidental  re- 
sult of  the  removal  of  impurities,  let  us  say,  from 
a  major  product  or  purely  incidental  to  the  pro- 
duction of  a  major  product.  In  other  words,  in  an 
industrial  operation  you  set  out  with  the  product 
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of  producing  a  certain  object,  and  incidentally  you 
can't  help  producing  a  by-product.  It  may  be  the 
hull  from  the  pineapple  or  it  may  be  the  pit  from 
the  peach,  to  use  those  examples,  or  it  may  be  the 
sulphates  from  the  production  of  magnesiiun  ox- 
ide. 

Q.  What  is  the  measure  which  controls  the 
determination  as  to  whether  a  particular  product 
is  incidental  or  not  and  therefore  is  a  by-product? 

A.  Well,  we  have  to  consider  the  particular 
circiunstances  in  any  case.  Generally  the  character- 
istic, I  think,  would  be  that  your  by-products  may 
be  of  two  types:  One  type,  it  may  be  something 
that  you  are  able  to  sell  and  get  something  out  of 
it  without  doing  anything  to  it.  Another  typical 
example  of  a  by-product  is  a  waste  material  that 
you  have  to  process  before  you  can  sell  it  for  any 
value.  You  do  not  build  your  plant  to  produce  the 
by-product.  You  build  your  plant  to  produce  the 
main  product,  and  in  the  course  of  that  production 
you  just  get  this  material,  this  by-product  material. 

Q.  And  if  you  build  the  plant  for  the  purpose 
of  producing  two  products,  would  that  necessarily 
control  your  determination  as  to  whether  one  is 
the  main  product,  or  one  is  the  by-product? 

A.  Very  definitely.  Our  Gerlack  plant  was  built 
to  produce  joint  products  or  co-products.  It  was 
built  equally  to  produce  agricultural  gypsiun,  some 
gypsum  for  cement  retarder,  hard  wall  plaster. 
The  joint  products  are  all  made  out  of  the  same 
raw  material. 
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Q.  Of  course,  will  you  concede  this,  Mr.  Flick, 
that  a  product  that  starts  as  a  by-product  may  get 
to  be  a  main  product  or  a  joint  product,  isn't  that 
true? 

A.  How  do  you  mean  that  may  get  to  be  a  main 
product  ? 

Q.     It  may  assume  major  proportions. 

A.  How  do  you  mean  it  may  assume  major 
proportions'?  In  terms  of  dollar  value? 

Q.  Important  to  the  person  who  is  making  it. 
AVould  you  consider  gasoline  or  kerosene  a  by- 
product ? 

A.  It  all  depends  on  how  those  things  are  made. 
I  am  not  very  familiar  with  the  manufacture  of 
kerosene. 

Q.  Would  you  consider  tomato  juice  a  by-pro- 
duct, the  way  it  is  being  made  today? 

A.  Let  me  understand  your  question  again. 
What  you  mean  to  say  is  if  a  certain  product  starts 
out  as  a  by-product,  that  that  product  may  become 
in  future  years  economically  so  valuable  somebody 
[285]  might  build  a  plant  just  to  produce  that  item. 
In  that  case,  it  is  no  longer  a  by-product. 

Q.  Let  us  say  you  start  making  the  product 
and  you  have  a  plant  for  it,  but  the  importance  of 
the  production  and  sale  of  that  product  economically 
to  the  maker  increases  in  such  a  degree  that  it 
becomes  a  matter  of  major  importance  to  him,  and 
he  either  enlarges  his  plant  or  produces  it  in  the 
same  plant;  would  you  say  that  that  changes  its 
category  as  a  by-product? 
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Mr.  Bennett:  If  your  Honor  please,  I  think 
we  are  getting  into  the  realm  of  speculation.  The 
situation  is  in  no  way  analogous  to  this  case. 

The  Court:  We  have  been  from  the  quarry  up 
to  the  peach  factory. 

Mr.  Beimett:  The  point  I  wanted  to  make,  your 
Honor,  is  that  here  we  have  an  admitted  by-product. 
The  contract  states  that.  Secondly,  the  situation, 
so  far  as  its  importance  is  concerned,  has  not 
changed  a  bit  since  the  contract  was  executed.  The 
only  difference  is  the  defendants  claim  that  there 
are  increases  in  the  cost  of  production,  some  part 
of  which  we  are  willing  to  admit  occurred. 

The  Court:  Read  the  question,  Mr.  Reporter. 
(The  last  question  was  read  by  the  re- 
porter.) 

The  Witness:  A  mere  change  in  economic  value 
I  do  not  think  would  change  the  character  of  a 
by-product  as  a  by-product.  [286]  Now,  let  us  as- 
siune  here  we  have  a  magnesiimi  oxide,  the  major 
product,  worth  aromid  $46  a  ton,  and  the  by- 
product, gypsum,  worth  around,  say,  $4.36,  claimed 
price  a  ton — 

Mr.  Rosenberg:     Q.     Now,  wait  a  minute. 

A.  We  might  assume — I  am  trying  to  trace 
your  example.  We  might  assume  gypsum  becomes 
worth  $46  a  ton  and  that  magnesium  oxide  de- 
clines in  value  and  becomes  worth  $4.36  a  ton,  and 
you  are  asking  me  whether  under  such  circum- 
stances the  gypsum  would  not  longer  be  a  by-pro- 
duct. 
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Q.     That  is  it.  What  would  you  say  to  that? 

A.  Well,  I  would  say  that  the  by-product  na- 
ture of  the  gypsum  would  still  persist,  because  it 
still  was  produced  by  the  removal  of  impurities 
from  the  material  out  of  which  the  original  major 
product  was  made. 

Q.  And  you  would  continue,  for  accounting  pur- 
poses, to  treat  it  as  a  by-product,  would  you? 

A.  We  have  a  25-year  contract  which  says  it 
is  a  by-product. 

Q.  I  am  not  talking  about  this  contract.  This 
is  objective  testimony,  now.  Just  forget  about  this 
contract.  You  are  testifying  as  an  expert.  Would 
you  still  continue  to  treat  it  as  a  by-product  under 
the  hypothesis  you  have  just  stated  for  accounting 
purposes  ? 

A.  Do  you  mean  if  I  had  been  treating  it  all 
the  years  during  which  the  change  in  value  had 
occurred  ? 

Q.     You  may  assiune  that,  also.  [287] 

A.  Well,  you  might  have  a  problem  based  upon 
financial  considerations  and  other  considerations. 
It  is  hard  to  imagine  a  hypothetical  situation.  Again, 
whether  you  have  a  by-product  depends  upon 
what  your  main  purpose  in  having  your  plant 
is.  If  your  main  purpose  is  to  produce  a  major 
product,  that  is  your  major  product,  and  if  inciden- 
tal to  that  you  get  this  by-product,  it  is  a  by- 
product. 

Q.  But  can't  you  conceive,  Mr.  Flick,  that  you 
can  start  a  chemical  plant  with  a  main  product  and 
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minor  products  without  necessarily  treating  them 

for  accounting  purposes  as  by-products? 

A.  Whether  you  have  major  products  and  minor 
products  depends  upon  the  relative  importance  of 
joint  products,  and  a  minor  product  is  not  a  by- 
product. Now,  for  example,  if  at  our  Gerlach  plant 
we  had  a  tremendous  business  in  hard  wall  plaster 
and  a  very  small  business  in  agricultural  gypsum, 
the  agricultural  gypsum  would  be  a  minor  pro- 
duct, but  it  would  not  be  a  by-product. 

Q.  Let  me  ask  you  if  you  will  tell  me  how  you 
distinguish  between  a  by-product  and  a  joint  pro- 
duct? What  is  your  distinction  in  that  respect? 

A.     I  tried  to  explain  that.  I  will  do  it  again. 

Mr.  Bennett:     It  has  been  asked  and  answered. 

The  Court:     You  may  answer. 

The  Witness:  How  do  I  distinguish  between  a 
joint  product  and  a  by-product?   [288] 

Mr.  Rosenberg:     Q.     That  is  right. 

A.  Joint  products  are  products  which  are  pro- 
duced from  the  same  raw  material,  and  are  of,  you 
might  say,  equal  importance  in  the  plant.  Our 
Gerlach,  Nevada,  plant  is  a  typical  example  of 
joint  products.  None  of  those  products  is  produced 
as  a  result,  let  us  say,  of  removing  impurities  from 
the  others.  None  of  those  products  is  produced 
incidentally  to  the  production  of  the  other  pro- 
ducts. They  are  produced  deliberately  and  on  pur- 
pose, and  we  can  stop  the  production  of  one  with- 
out having  any  influence  on  the  production  of  the 
others.  But  when  you  have  a  by-product,  as  this 
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by-product  gypsum,  you  can't  make  the  main  pro- 
duct without  removing  the  sulphate  impurities. 
You  can  go  on  and  make  the  main  product  and 
dump  the  by-product  material  in  the  bay,  as  was 
done  for  two  weeks  in  September,  1946.  You  see, 
the  characteristic  of  the  by-product  is  it  is  some- 
thing that  comes  off  first  as  a  waste  material,  or  as 
a  removal  of  an  impurity.  It  is  something  that  you 
cannot  hardly  help  producing  incidental  to  the 
production  of  the  main  material.  But  where  you 
have  joint  products,  as  at  Gerlach,  we  bring  the 
rock  down  from  the  quarry  and  we  can  make  any- 
thing we  please  out  of  that  rock.  No  one  product 
— the  plaster  is  not  produced  by  removing  impur- 
ities from  the  agricultural  gypsum,  or  vice  versa. 
You  can  produce  agricultural  gypsum  without  pro- 
ducing gypsum  for  cement  retarder.  You  can  pro- 
duce plaster  without  producing  stucco  for  making 
wallboard.  Don't  [289]  you  see,  you  can  make  four 
joint  products  out  of  your  initial  raw  material  and 
they  are  not  related  in  their  production  in  the  way 
that  a  by-product  is  related  to  the  production  of 
the  major  product. 

Q.  Let  us  see  if  I  understand  you  correctly, 
then,  Mr.  Flick:  If  I  understand  you  correctly,  the 
thing  that  controls  your  determination  as  to 
whether  an  item  is  a  by-product  or  a  joint  product 
is  whether  or  not  you  can  continue  making  another 
product  and  either  make  the  product  in  question, 
or  not,  isn't  that  it?  Is  that  what  controls  your 
determination  ? 
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Mr.  Bennett:    Could  I  have  that  question  read? 

Mr.  Rosenberg:  I  would  rather  not  have  that 
question  read,  that  was  so  terrible. 

The  Court:     Reframe  your  question. 

Mr.  Rosenberg:  Q.  Do  I  understand,  then,  that 
the  thing  that  controls  your  determination  as  to 
whether  or  not  a  product  is  a  by-product  or  a  joint 
product  is  as  to  whether  or  not  you  could  continue 
making  another  product  in  the  plant  out  of  the 
same  raw  material,  and  either  make  or  not  make 
the  first  product,  as  you  see  fit?  Does  that  cor- 
rectly state  your  position? 

A.  Well,  the  characteristic,  again,  of  the  by- 
product, is  that  it  is  a  product  which  comes  off 
incidental  to  the  production  of  the  main  product, 
and  it  is  characteristic  of  a  by-product  that  the 
by-product  material  has  no  value  at  the  point  of 
separation.  [290]  You  have  got  to  do  something  to 
it  to  give  it  market  value,  and  you  go  on  producing 
the  main  product.  You  still  have  to  remove  these 
impurities  or  get  rid  of  this  waste,  but  you  go 
on  producing  your  main  product.  Now,  if  you  have 
two  joint  products,  a  joint  product  is  very  well 
exemplified  in  the  pineapple  industry.  You  have 
your  by-product.  The  shells  that  you  take  off  the 
pineapple  come  into  bran.  You  have  as  joint  pro- 
ducts sliced  pineapple,  crushed  pineapple,  pineap- 
ple juice.  Do  you  see  the  distinction  I  am  trying 
to  make?  Joint  products  you  make  out  of  your 
major   material.    Your    by-product    is    basically    a 
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waste  you  get  rid  of.  You  are  able  to  process  it  and 

get  something  out  of  it. 

Q.  And  in  the  pineapple  case  you  can  make 
only  one  or  two  of  those  ultimate  products  without 
making  the  third,  isn't  that  true? 

A.  You  mean  you  could  make  the  canned  fruit 
without  making  the  pineapple  bran? 

Q.     Surely. 

A.  Surely,  you  could  throw  the  waste  away. 
You  would  not  have  to  make  something  out  of  it. 

The  Court:    It  is  time  for  adjournment. 

(Thereupon  an  adjournment  was  taken  until 
tomorrow,  Friday,  December  12,  1947,  at  ten 
o'clock  a.m.)   [291] 

Friday,  December  12,  1947,  10:00  o'clock  a.m. 

The  Court:     You  may  proceed. 

C.  BRUCE  FLICK 
resumed  the  stand. 

Cross  Examination — (Continued) 
Mr.  Rosenberg:  Q.  Now,  Mr.  Flick,  if  I  under- 
stand your  testimony  correctly,  your  conclusions 
that  it  is  improper  to  charge  overhead  and  indirect 
charges  to  the  cost  of  producing  gypsum  is  based 
upon  your  conclusion  that  gypsum  is  a  by-product, 
is  that  right? 

A.  Gypsum  is  a  by-product  and  under  the  con- 
tract that  we  are  concerned  with,  we  have  the  term 
''actual  advance  in  cost  of  manufacture,"  which 
involves  the  comparison  of  two  twelve  month  pe- 
riods. 
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Q.  What  does  that  comparison  of  two  twelve 
month  periods  have  to  do  with  the  question  as  to 
whether  in  two  twelve  month  periods  you  include 
overhead  and  indirect  charges? 

A.  It  has  a  very  great  deal  to  do  with  it  be- 
cause in  order  to  determine  the  actual  advance  you 
have  to  find  out  whether  the  apparent  bookkeeping 
advance  is  in  fact  an  actual  advance  and  not  mere- 
ly a  hypothetical  advance  based  on  some  assumed 
bases  of  allocation. 

Q.  That  goes  to  the  propriety  of  the  allocation 
rather  than  to  the  propriety  of  the  inclusion  as 
a  general  principle,  doesn't  it?  [292] 

A.  It  goes  to  the  propriety  of  allocating  indirect 
items  to  the  cost  of  manufacture  of  a  by-product 
first.  Second,  you  have  got  that  comparison,  which 
you  must  always  keep  in  mind  in  connection  with 
this    contract. 

Let  me  say  this:  Charges  which  would  be  per- 
fectly admissible  as  direct  charges  may  under  some 
circumstances  distort  the  comparison  of  the  two 
twelve  months  periods  so  as  to  produce  a  book- 
keeping result  which  is  not  an  actual  advance.  For 
example,  I  have  stated  that  in  my  opinion  it  is 
perfectly  admissible  to  charge  to  the  cost  of  manu- 
facture of  the  by-product  gypsum  the  cost  of  re- 
pairing the  machinery  by  which  you  dry  and  grind 
and  ship  the  gj^psum.  If  in  one  twelve  month  period 
there  was  a  deliberate,  very  large  amount  of  repair 
work  done,  wherein  the  preceding  twelve  month 
period  there  was  practically  no  repair  work  done. 
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the  comparison  between  the  two  periods  would 
show  a  substantial  advance  in  the  cost  of  manu- 
facture of  the  gj^smn,  which  would  not  be  an  ac- 
tual advance  in  the  cost  of  manufacture,  but  merely 
a  rigging  of  the  charges  between  the  two  twelve 
month  periods. 

Now,  let  me  clear  this  up.  I  am  not  implying 
for  a  moment  that  there  has  been  any  such  thing. 
I  am  merely  pointing  out  as  an  abstraction  the 
importance  of  keeping  in  mind  always  that  we  are 
concerned  with  the  comparison  of  two  twelve  month 
periods. 

Q.  You  are  mentioning  repair  labor.  Do  you 
consider  that  an  [293]  overhead  charge  or  an  in- 
direct charge? 

A.     No,  I  consider  repair  labor — 

Mr.  Rosenberg:    Just  a  moment — 

The   Witness     (Continuing)  :     — repair   labor — 

Mr.  Rosenberg:  Q.  Do  you  consider  that  an 
overhead  charge  or  an  indirect  charge? 

A.  No,  I  consider  repair  labor  of  machinery 
in  the  gypsum  department,  actually  repairing,  dry- 
ing and  grinding  machinery  a  direct  charge. 

Q.  Maybe  I  do  not  make  my  questions  clear, 
Mr.  Flick.  That  has  nothing  to  do  with  overhead 
or  indirect  charges,  has  it,  the  direct  labor  charges? 

A.  It  has  to  do  with  the  comparison  of  the 
twelve  month  period  and  you  can  not  ever  forget 
that,  no  matter  whether  you  are  talking  about  over- 
head or  direct  charges  or  what  you  are  talking 
about. 


Westvaco  Chlorine  Products  Corp.  327 

(Testimony  of  C.  Bruce  Flick.) 

Q.  But  what  I  am  trying  to  find  out  from  you 
is  this:  Am  I  true  in  saying,  in  the  first  place, 
that  you  concede  as  a  general  principle  of  account- 
ing that  in  determining  the  cost  of  producing  a 
manufactured  article — and  we  will  eliminate  now 
and  consideration  of  a  by-product — that  it  is  proper 
to  include  in  your  cost  of  production  the  overhead 
charges  that  are  properly  allocated  to  that  article? 
AVill  you  concede  that? 

Mr.  Bennett:  Just  a  moment,  your  Honor.  I 
object  to  that  question  as  wholly  irrelevant  and 
immaterial.  We  are  dealing  [294]  here  with  a  by- 
product, and  whether  or  not  it  is  a  by-product  is 
something  that  the  defendants  are  foreclosed  to 
assert  because  the  contract  specifically  says  it  is 
a  by-product  incidental  to  the  manufacture  of  their 
primary  products.  Now,  if  counsel  are  seeking  to 
prove  for  your  Honor  that  this  is  not  a  by-product, 
then  certainly  they  are  seeking  to  change  speci- 
fically the  express  and  explicit  language  of  the 
contract.  There  is  no  question,  there  can  not  be 
any  question  in  your  Honor's  mind,  so  far  as  this 
contract  is  concerned,  and  so  far  as  the  function  of 
the  Court  is  involved  in  determining  or  interpret- 
ing these  terms  ''cost  of  production"  or  "actual 
advance  in  cost  of  manufacture"  that  the  product 
involved  is  a  by-product  because  the  contract  speci- 
fically states  it  is,  and  so  far  as  accounting  prin- 
ciples are  concerned,  we  are  entitled  to  proceed 
u]>on  that  assiunption.  Whether  or  not  any  factors 
have  intervened  to  change  the  character  of  that 
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problem  is  wholly  immaterial  because  the  contract 

governs. 

Mr.  Rosenberg:    If  your  Honor  please — 

The  Court:  You  have  divorced  this  so-called 
by-product  out  of  your  question  entirely,  have  you 
not? 

Mr.  Rosenberg :  Yes,  for  this  simple  reason,  that 
whether  or  not  is  a  by-product  or  it  is  not  a  by- 
product, it  is  our  contention,  makes  no  difference 
for  the  purpose  of  determining  the  proper  account- 
ing methods.  Now,  this  witness  has  given  a  lot  of 
testimony  in  which  he  stated  that  he  felt  it  was  im- 
proper [295]  to  include  overhead  and  indirect 
charges  in  the  cost  of  producing  this  product, 
whether  it  is  a  by-product  or  a  co-product,  purely 
on  the  basis  that  it  is  a  by-product. 

The  Court:    Read  the  question,  Mr.  Reporter. 
(Question  read.) 

Mr.  Bennett:  Before  your  Honor  rules,  may  I 
be  heard? 

The  Court:     I  interrupted  counsel.  He  has  not 
had  an  opportunity  to  be  heard. 
(Question  reread.) 

The  Court:  The  objection  is  overruled.  I  am 
prepared  to  let  the  witness  answer  it.  He  may  an- 
swer the  question. 

The  Witness:  In  answering  the  question  now, 
we  are  not  talking  about  a  by-product. 

Mr.  Rosenberg:     Q.     No. 

A.  Your  question  specifically  eliminated  the 
question  of  a  by-product. 
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Q.     That  is  true. 

A.  So  we  are  talking  about  joint  products  or 
co-products  or  just  one  product. 

Q.     That  is  right. 

A.  Now,  the  cost  of  production  is  composed  of 
the  direct  cost  for  labor  and  material  and  supplies 
and  all  those  things.  Where  you  are  concerned 
with  actual  cost  of  production,  you  do  your  best 
to  find  out  what  the  actual  costs  are  and  you  allo- 
cate as  little  as  possible  or  nothing.  Now,  you  will 
find  accountants  [296]  who  are  ^'allocation  happy," 
if  you  want  to  call  them  that.  They  want  to  allo- 
cate everything  clear  on  up  to  the  president's  sal- 
ary, but  there  is  a  definite  difference  between  cost 
of  manufacture  and  general  and  administrative  ex- 
pense and  general  overhead  and  selling  expense 
and  these  other  things. 

Q.  Mr.  Flick,  you  remember  your  own  defini- 
tion of  overhead  that  you  gave  yesterday? 

A.     I  think  I  remember  it  in  general. 

Q.  All  right.  What  I  am  trying  to  have  you 
tell  me  is  whether  or  not  you  concede  that  over- 
head expense,  as  you  yourself  define  it,  and  again 
eliminating  any  consideration  of  a  by-product, 
whether  that  overhead  expense,  in  accordance  with 
good  accounting  practice,  is  a  companion  factor  in 
the  aggregate  cost  of  producing  the  article.  Now,  is 
that  true  or  isn't  it  true? 

Mr.  Bennett:  I  suppose  my  objection  runs  to 
this  line,   your  Honor. 
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The  Court:  Yes.  Answer.  Do  you  wish  the  ques- 
tion read? 

The  Witness :  I  think  I  understand  it.  The  ques- 
tion is  whether  overhead  expense  is  properly  in- 
cludable in  cost  of  manufacture. 

Mr.  Rosenberg:     Q.     That  is  right. 

A.  Well,  again,  if  you  make  hypothetical,  theor- 
etical allocations  of  overhead  expense  to  cost  of 
manufacture,  they  may  be  on  the  books  but  they 
are  not  actually  a  part  of  the  cost  of  manufacture. 
And,  as  I  say,  you  can  find  accountants  who  are 
[297]  allocation  happy  and  who  will  allocate  every- 
thing on  up  to  the  president's  salary,  but  there  is 
a  place  where  you  should  stop.  The  cost  of  manu- 
facture means  cost  of  making  something.  It  does 
not  mean  the  cost  of  telephoning  to  somebody  you 
are  going  to  sell  it  to  or  anything  of  that  sort,  or 
the  cost  of  legal  expense  to  have  litigation  over  a 
contract. 

Q.  Mr.  Flick,  you  included  president's  salary  in 
overhead  expense  in  your  definition  yesterday, 
didn't  you? 

A.  I  included  president's  salary  as  overhead 
expense,  and  I  am  denying  it  should  be  included  in 
cost  of  manufacture. 

Q.  All  right.  I  am  asking  you  if  you  included 
that  in  overhead.  A.     The  president's  salary? 

Q.     Yes. 

A.  That  is  general  and  administrative  overhead 
expense. 
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Q.  I  am  asking  you  as  an  accountant  whether 
or  not  in  determining  the  cost  of  producing  a  manu- 
factured article,  it  is  common  practice  to  include 
overhead  expense  in  such  costs.  Can't  you  answer 
that  yes  or  no? 

A.  It  is  not  good  accounting  practice  to  in- 
clude the  president's  salary  in  the  cost  of  manu- 
facture. 

Q.  Didn't  you  tell  me  yesterday  in  your  own 
accounting  system  that  Pacific  Portland  Cement 
Company  you  include  overhead  expense  in  deter- 
mining the  cost  of  the  various  products  that  you 
manufacture?   [298] 

A.  We  were  talking,  Mr.  Rosenberg,  about  one 
particular  plant  of  the  Pacific  Portland  Cement 
Company,  which  was  the  Gerlach,  Nevada  plant. 

Q.     All  right.  I  will  confine  my  question  to  that. 

A.  We  do  not  charge  any  part  of  the  presi- 
dent's salary  or  the  secretary  and  treasurer's  sal- 
ary or  the  credit  manager's  salary  or  any  of  those 
overhead  salaries.  We  do  not  charge  any  part  of 
those  salaries  to  the  Gerlach  plant. 

Q.  Your  overhead  account,  whatever  it  com- 
prises— and  you  mentioned  at  least  eight  or  ten 
difference  items  that  it  comprised —  you  do  include 
overhead  expense  in  determining  the  cost  of  pro- 
ducing the  various  items  that  you  produce  in  that 
plant,  do  you  not? 

A.  I  do  not  believe  we  include  any  one  of  the 
overhead  items  that  I  mentioned  yesterday. 

Q.     What  do  you  include? 
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A.  We  include  at  our  Gerlach  plant — and  again 
at  Gerlach  we  have  joint  products  and  not  by- 
products— we  include  the  cost  at  that  plant. 

Q.     Of  what? 

A.  Of  the  labor,  materials,  the  supplies,  the 
repairs — 

Q.     I  am  talking  about  overhead,  Mr.  Flick. 

A.     The  plant  superintendent. 

Q.    What  else? 

A.     The  taxes  on  that  plant.   [299] 

Q.    Yes. 

A.  The  workmen's  compensation  insurance,  the 
social  security  taxes,  both  of  which  I  have  men- 
tioned as  direct  charges,  the  property  taxes  on  the 
plant,  anything  which  is  at  that  plant. 

Q.     Telephone  and  telegraph?  A.     No. 

Q.     Where   do  you  put  that? 

A.  I  am  quite  sure  that  is  paid  m  San  Fran- 
cisco and  charged  in  our  general  overhead. 

Q.  How  about  bookkeeping?  Do  you  have  any 
bookkeeping  there? 

A.  We  have  at  the  plant  one  timekeeper  to 
keep  the  actual  time  charges  of  the  men  and  we 
have  a  storeskeeper  to  record  the  actual  issuances 
of  materials  and  supplies  and  we  have  a  man  we 
call  a  chief  clerk,  who  actually  spends  most  of  his 
time  arranging  for  freight  cars  to  take  the  stuff 
away  and  that  sort  of  thing. 

Q.     Does  that  go  into  general  overhead? 

A.  No,  that  is  charged  at  Gerlach  and  appor- 
tioned among  those  joint  products. 
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Q.     I   say   as   overhead   of   that   plant? 

A.     At  that,  plant,  yes. 

Q.    As  overhead? 

A.     Well,  I  don't  know — 

Q.     How  do  you  allocate  it? 

A.  I  don't  know  that  we  call  it  overhead.  I  told 
you  it  was  [300]  spread,  the  expenses  are  spread 
to  the  products  at  that  plant,  which  are  joint  pro- 
ducts. Now,  the  overhead  is  mostly  at  San  Francis- 
co and  is  not  charged  in  any  account  to  the  Gerlach 
plant. 

Q.  Let  me  put  it  this  way:  Mr.  Flick,  you  have 
a  number  of  expenses  at  that  plant  that  are  indirect 
in  the  sense  that  you  can  not  charge  them  directly 
to  the  various  products  that  you  make  in  the  plant, 
isn't  that  true?  Well,  your  plant  superintendent. 
You  told  me  yesterday  you  do  not  keep  track  of 
how  much  of  his  time  he  devotes  to  each  of  the 
separate  products  there,  so  that  is  allocated  among 
those  products? 

A.  That  is  true,  and  that  superintendent  has 
no  function  except  supervision. 

Q.  But  you  do  have  a  number  of  expenses  at 
the  plant  that  you  can  not  charge  to  the  various 
products  that  you  manufacture,  do  you  not? 

Mr,  Bennett :  I  do  not  understand  that  question. 
It  is  ambiguous  and  uncertain. 

Mr.  Rosenberg:  I  will  Vvithdraw  that  question. 
I  will  put  this  question  and  then  I  will  leave  the 
subject: 

Q.  Is  it  your  opinion  as  an  expert  accountant 
that  in  determining  the  cost  of  producing  manu- 
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factured  products  that  it  is  not  in  accordance  with 
good  accounting  to  inchide  as  an  element  of  the 
cost  of  manufacture  overhead  expense  properly  and 
fairly  allocated  to  the  product?  [301] 

A.     Properly  and  fairly  allocated. 

Mr,  Bennett:     I  did  not  get  that  answer. 

The  Court:  Read  the  question  and  answer,  Mr. 
Reporter. 

The  Witness:     I  was  pausing  on  that  term. 
(Question  and  answer  read.) 

Mr.  Bennett:  Your  Honor,  in  addition  to  the 
objection  that  runs  to  this  line  of  inquiry,  I  wish 
to  add  the  further  objection  that  it  injects  the 
hypothetical  situation  and  a  conclusion,  fairly  and 
reasonably,  or  words  to  that  effect. 

Mr.  Rosenberg:  I  will  say  if  the  amount  al- 
located is  allocated  by  methods  and  means  that  are 
fair  and  reasonable  and  in  accordance  with  good 
accounting  practice. 

The  Witness :  That  would  be  for  the  accountant 
to  have  to  judge  in  each  case  based  upon  the  cir- 
cumstances, whether  in  his  opinion  as  an  account- 
ant it  would  be  fair  and  reasonable. 

Q.  (Mr.  Rosenberg) :  I  am  speaking  only 
about  the  method  of  allocation,  Mr.  Flick.  Let  me 
reframe  the  question.  I  am  asking  you  now  as  an 
expert  accountant  whether  or  not  it  is  an  accepted 
practice  and  in  accordance  with  good  accounting 
practice  in  determining  the  cost  of  producing  a 
manufactured  article  to  include  as  an  element  of 
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that  cost  the  overhead  of  the  plant  in  which  that 

article  is  made'? 

A.  And  your  article  again  refers  to  an  article 
which  is  not  a  byproduct? 

Q.     That  is  true.   [302] 

A.  An  article  which  is  not  a  byproduct.  Is  it 
proper  to  include  in  the  cost  of  manufacture  over- 
head, an  apportionment  of  overhead.  Again,  as  I 
indicated  before,  you  have  got  to  determine  what 
you  mean  by  overhead.  Overhead  is  a  pretty  broad 
term  and  goes  all  the  way  up  to  the  top.  Now^,  if 
you  take  a  plant  such  as  our  Gerlach,  Nevada  plant, 
we  by  our  own  practice  allocate  the  overhead  at 
that  particular  plant,  and  those  particular  types 
of  overhead,  and  considering  the  function  of  the 
men  who  are  included  in  the  overhead  at  that 
plant,  we  allocate  that  to  the  products  produced 
at  that  plant. 

Q.     That  is  right. 

A.  But  we  have  many  types  of  overhead  which 
are  not  allocated  to  that  plant  at  all.  We  do  not 
allocate  a  nickel  from  our  San  Francisco  office. 

Q.  (The  Court)  :  If  I  followed  your  testimony, 
you  indicated  you  were  producing  four  major  ar- 
ticles. A.     Yes,  sir. 

Q.  Now,  how  is  the  overhead  applied  to  those 
four,  for  example? 

A.  We  apply  the  overhead  to  the  different  de- 
partments in  the  plant  based  upon  the  percentage 
of  labor  payroll  in  those  departments.  And,  of 
course,  some  departments  function,  you  might  say, 
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for  all  four  products.  For  example,  the  crushing 
machinery,   when  the  rock  comes  down  from  the 
quarry,  you  crush  it  up. 

Q.  But  you  allocate  overhead  to  each  one  of 
those?    [303] 

A.     Yes. 

Q.  (Mr.  Rosenberg) :  Are  your  accounting 
practices  the  same  in  your  Redwood  City  plant  as 
they  are  at  Grerlach  with  reference  to  overhead? 

A.     Yes. 

Q.     Exactly  the  same?  A.    Yes. 

Q.  Now,  the  question  I  first  asked  you,  and  I  " 
do  not  know  whether  you  understood  it  or  not,  is 
this:  In  arriving  at  your  conclusions  that  you  have 
expressed  throughout  your  testimony  that  overhead 
expense  is  not  a  proper  item  in  the  cost  of  produc- 
ing gypsum  in  the  Newark  plant  of  the  Westvaco 
Chlorine  Products  Company,  have  your  conclusions 
been  based  upon  what  you  conceive  to  be  good  ac- 
counting practices  as  a  general  proposition  or  have 
they  been  based  upon  what  influenced  or  based 
upon  what  you  conceive  to  be  the  meaning  of  the 
contract?  [304] 

Mr.  Bennett:     Well,  your  Honor 

Mr.  Rosenberg:  I  want  to  know  whether  the 
witness  is  stating  as  an  abstract  proposition  that 
overhead  expense  is  not  a  proper  factor  to  include 
in  the  cost  of  producing  a  by-product,  or  whether 
his  conclusions  that  he  expressed  on  the  witness 
stand  have  been  influenced  by  what  he  conceives  to 
be  the  effect  of  the  contract  that  the  parties  en- 
tered into. 
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Mr.  Bennett:  I  think  that  is  confusing  and  am- 
biguous. 

The  Court:  I  don't  think  we  would  be  here  only 
the  witness  on  the  stand  examined  the  contract. 
Wliile  there  is  no  testimony  in  that  regard,  it 
doesn't  seem  to  be  in  doubt.  Read  the  question,  Mr. 
Reporter. 

(The  question  was  read.) 

Mr.  Bennett:  I  will  add  to  the  question  that  the 
objection  is  confusing  and  uncertain,  and  the 
further  objection  is  that  the  witness  has  answered  it 
I  don't  know  how  many  times. 

The  Court:  He  may  answer.  I  will  allow  him 
to  answer. 

A.  (The  Witness)  :  It  is  my  opinion  that  the 
allocations  of  those  items  included  in  overhead  at 
the  Newark  plant,  allocations  of  those  items  to  by- 
product gypsum  are  not  properly  includable  as 
cost  of  manufacture  of  the  by-product  gypsum. 
May  I  read  from  their  accounting  schedule  the 
items  which  made  up  the  overhead?  Overhead  is 
an  awfully  broad  term.  If  I  can  be  less  general 
and  more  specific 

Mr.  Rosenberg:  Well,  I  msh  he  would  first  an- 
swer the  [305]  question  and  then  explain. 

Mr.  Bennett:     He  answered  it. 

Mr.  Rosenberg:  Why  don't  you  let  me  make  a 
statement  without  interrupting  me,  Mr.  Bennett? 

Mr.  Bennett:  I  beg  your  pardon.  I  did  inter- 
rupt. 

The  Court:     The  objection  goes  to  the  point  you 
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have  not  answered  his  question.  You  can  answer 
the  question  and  then  you  may  make  an  explana- 
tion. 

The  Witness:  I  would  say  first  that  the  over- 
head at  Newark  is  not,  in  my  opinion,  properly  to 
be  allocated  to  the  cost  of  manufacture  of  the  by- 
joroduct  gypsum,  and  I  would  like  to  explain — 

The  Court :    You  may. 

The  Witness:  By  reading  the  elements  which 
compose  the  overhead,  because  we  can  very  easily 
be  misled  by  broad  generalities  and  terms  like 
overhead.  The  accountant  should  deal  with  facts 
and  not  with  general  terms.  Let  me  read  the  list 
of  items. 

Mr.  Rosenberg:  Well,  I  still  ask  the  witness 
whether  or  not  his  conclusion  would  be  based  upon 
what  he  conceives  to  be  good  accounting  practice 
for  a  by-product,  or  whether  his  conclusions  and 
opinions  are  influenced  by  what  he  conceives  to 
be  the  meaning  of  the  contract  that  the  parties  en- 
tered into. 

The  Court :    You  may  answer. 

The  Witness:  I  will  have  to  stop  a  minute  and 
straighten  [306]  out  my  motives  and  psychology 
noAv,  won't  I?  I  believe  my  answer  reflects  my 
opinion  as  to  what  is  good  accounting  practice  in 
these  particular  circimistances,  and  I  think  I  have 
already  testified  as  to  what  I  considered  good  ac- 
counting practice  under  the  contract. 

Q.  (Mr.  Rosenberg)  :  When  you  say  your  opin- 
ions have  been  based  on  what  you  consider  to  be 
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good  accounting  practice,  under  the  circiunstances, 
do  you  include  in  the  circumstances  the  fact  that  the 
parties  entered  into  this  particular  contract? 

The  Court:  In  effect  he  so  testified.  If  not,  an- 
swer the  question. 

The  Witness:  I  include  particularly  in  the  cir- 
cumstances the  facts  of  production  as  I  under- 
stand them,  because  an  accountant  must  have  some 
understanding  of  the  facts  of  production  before  he 
can  judge  the  accounting  records  which  purport  to 
reflect  and  record  the  facts  of  production,  and  the 
facts  of  production,  as  I  understand  them  here,  are 
that  this  gypsum  is  in  effect  a  removal  of  an  im- 
purity from  the  product  which  has  to  go  on  to  be 
manufactured  into  magnesium  oxide;  you  get  the 
sulphates  out,  you  precipitate,  filter  out  the  gyp- 
sum. So,  as  I  understand  the  facts  of  production, 
regardless  of  the  contract,  itself — if  I  may  read 
these  overhead  items,  I  could  answer  your  ques- 
tion much  better. 

The  Court:  Did  we  not  go  over  those  items  on 
direct  examination?  [307] 

Mr,  Rosenberg:     Yes;  I  think  we  did. 

Q.  I  want  to  find  out  whether  his  opinions  are 
based  upon  what  he  conceives  to  be  a  good  account- 
ing practice  for  a  by-product,  or  whether  he  is  bas- 
ing Eis  conclusions  upon  the  fact  that  he  believes 
that  under  this  contract  only  direct  charges  were 
entitled  to  be  included.  I  still  want  the  question 
answered. 

Mr.  Bemiett:     I  think  he  answered. 
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The  Court:    Yes. 
Mr.  Bennett:     He  said  it  was  based — 


The  Court:  Let's  clear  it  up.  Answer  the  ques- 
tion. 

The  Witness:  It  is  difficult,  in  my  opinion,  to 
get  away  from  some  of  these  considerations  because 
they  are  part  of  the  facts  you  consider.  Good  ac- 
counting practice  for  a  by-product  in  the  compari- 
son of  two  twelve-month  periods.  You  might  change 
your  account  method  from  one  period  to  the  next. 
You  might  say  this  year  I  have  discovered  last 
year's  method  was  not  so  good,  so  this  year  I  will 
do  it  right.  Then  in  comparing  the  two  to  get  the 
price  the  product  should  be  increased,  it  is  not  an 
actual  advance  in  cost  of  manufacture,  that  is  a 
question  of  accounting  as  well  as  a  question  under 
the  contract.  Any  accountant  knows  that  good  ac- 
counting practice  is  if  you  compare  two  twelve- 
month periods  you  have  got  to  have  the  same  ac- 
counting methods  consistently  or  you  don't  get  a 
true  comparison,  you  get  a  bookkeeping  compari- 
son, or  a  theoretical  comparison.  [308] 

Mr.  Bemiett :  Counsel  if  that  is  not  clear,  I  would 
like  to  ask  a  question,  a  further  qviestion.  I  don't 
want  to  have  the  matter  passed  without  comment. 
That  answers  the  question.  Do  I  understand  your 
purpose  in  the  questioning  of  the  witness  is 
whether  his  statement  as  to  proper  accounting 
methods  for  a  by-product  would  have  been  the  same 
as  he  has  given  here,  even  though  this  contract  was 
not  made  here?  Is  that  what  you  mean? 


Westvaco  Chlorine  Products  Corp.  341 

(Testimony  of  C.  Bruce  Flick.) 

Mr.  Rosenberg:     That's  right. 

Q.  I  understood  his  testimony  yesterday,  testi- 
fying as  an  expert  and  as  an  abstract  proposition 
when  he  was  referring  to  pineapples  and  peach 
seeds,  and  things  of  that  sort,  that  he  stated  as  an 
abstract  proposition  that  it  is  not  proper  to  include 
the  cost  of  manufacture  overhead  expense.  Is  that 
correct?  Let  me  ask  the  witness,  is  that  a  correct 
statement,  is  that  your  expert  opinion? 

A.  As  a  part  of  the  cost  of  manufacture  of  a 
by-product,  and  again  I  have  to  qualify  it  because 
when  you  say  ''overhead"  I  don't  know  what  you 
mean. 

Q.  I  asked  you  yesterday  to  define  the  term  as 
you  used  it  in  your  testimony,  and  you  are  using  it 
in  the  same  sense  now. 

A.  As  I  used  the  term,  in  my  opinion  it  is  not 
properly  allocable  on  a  hypothetical  basis  to  the 
cost  of  production  of  a  by-product. 

Mr.  Bennett:  I  think  that  answers  the  ques- 
tion. [309] 

Q.  (Mr.  Rosenberg) :  If  you  will  just  explain 
what  you  mean  by  a  hypothetical  basis,  I  don't  un- 
derstand that. 

A.  A  typical  example  of  a  hypothetical  basis  is 
the  assiunption  that  the  percentage  of  labor  payroll 
is  related  to  all  the  elements  of  overhead  which  are 
allocated,  on  such  a  basis  it  is  a  pure  arbitrary  hy- 
pothetical matter,  or  an  assiunption. 

Q.     Well,  it  is  arbitrary.  A.     Right. 
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Q.  But  it  is  a  basis  of  allocation  that  is  very 
commonly  used,  and  which  you,  yourself,  use  in 
3'our  Gerlach  plant? 

A.  We  use  it  for  our  joint  products  at  Gerlach, 
yes. 

Q.  I  show  you  a  letter  of  October  2,  1941,  which 
is  Plaintiff's  Exhibit  1  here.  You  have  testified 
that  shortly  after  you  went  into  the  employ  of  Pa- 
cific Portland  Cement  Company  you  went  into  Mr. 
Canvin's  files,  and  among  other  things  you  found 
that  letter. 

A.  That  is  correct.  I  became  controller  in  June 
of  1943,  and  as  the  controller  it  was  probably  about 
that  time,  or  shortly  after  that  I  took  a  look  at 
this  contract  and  the  files  connected  with  it,  and  I 
found  this  letter  from  Mr.  Hurlbert  with  these 
figures. 

Q.  You  read  the  letter  and  you  inspected  the 
sheet  that  was  attached?  A.     Yes. 

Q.  Which  purports  to  show  the  gypsum  manu- 
facturing cost  for  [310]  the  years  July,  1930,  to 
June,  1940,  as  compared  to  July,  1940  to  June, 
1941?  A.     Yes. 

Q.  You  knew  that  the  price  of  gypsum  under  the 
contract  had  been  increased  18  cents  as  a  result  of 
an  increase  that  occurred  prior  to  the  time  you 
went  into  the  employ  of  the  company? 

A.     That  is  correct. 

Q.  The  statement  accounted  for  15  cents  of  the 
18-cent  increase?  A.     That  is  correct. 

Q.     You  read  the  letter,  did  you? 
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A.     Yes. 

Q.  You  read  the  part  which  says,  "If  you  de- 
sire further  information  in  re  the  attached  state- 
ment, or  in  connection  with  a  basis  of  determining 
increase  in  cost  please  call  the  writer."  You  read 
that? 

A.    Yes,  that  is  correct. 

Q.  Did  you  make  any  inquiry  as  to  what  the 
other  three  cents  of  that  increase  was  composed  of? 

A.  I  made  no  inquiry  of  Westvaco.  I  discussed 
the  letter  with  Mr.  Canvin  in  June  of  1943. 

Q.  But,  at  any  rate,  you,  as  controller,  never 
inquired  at  that  time  of  Westvaco  to  ascertain  what 
the  balance  of  the  3-cent  increase  was  composed  of  ? 

A.  At  that  time,  as  controller,  I  made  no  in- 
quiry of  Westvaco  because  my  understanding  was 
that  the  direct  charges  were  [311]  the  charges  I 
was  to  be  concerned  with  under  the  contract.  That 
was  my  job  as  controller,  to  find  out  what  I  was 
supposed  to  concern  myself  with  under  the  con- 
tract. 

Q.  You  mentioned  a  conversation  that  you  had 
with  Wallace  and  Mr.  Cuneo,  I  believe  you  said, 
on  January  14,  1944;  do  you  recall  that? 

A.     Yes. 

Q.  That  was  at  the  time  that  you  were  informed 
that  Westvaco  was  claiming  to  notify  you  of  an 
additional  78-cent  increase  in  the  cost  of  produc- 
tion of  gypsum  that  would  result  in  a  price  of  $3.76 
per  ton? 
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A.  That  is  correct;  January  14th  was  the  date 
when  we  went  down  there  to  look  at  the  details. 

Q.     So  you  and  Mr.  Canvin 

A.    Yes. 

Q.     And  your  Mr.  Riddell? 

A.     Yes,  our  chemical  engineer. 

Q.  You  went  there  and  spent  some  time  with 
Mr.  Wallace,  Mr.  Cuneo,  going  over  the  figures 
relating  to  this  price  increase? 

A.     Correct.  On  that  occasion  we  spent  one  day. 

Q.  I  believe  you  said  that  it  was  not  your  func- 
tion to  go  over  there  and  argue  with  anybody,  so 
you  did  not  raise  any  objection  at  the  time  of  the 
conference  ? 

A.  That  is  correct.  At  that  time  I  was  controller, 
and  my  only  fimction  on  that  trip  was  to  get  in- 
formation. [312] 

Q.  Then  shortly  after  that  conference  do  you 
remember  that  you  wrote  a  letter  asking  for  some 
detailed  information  with  reference  to  this  price 
increase?  A.     Yes. 

(Recess.) 

Q.  (Mr.  Rosenberg)  :  Mr.  Flick,  I  will  show 
you  what  purports  to  be  a  copy  of  a  letter  dated 
January  29,  1944  written  to  Pacific  Portland  Ce- 
ment Company,  to  your  attention,  signed  by  West- 
vaco  Chlorine  Products  Corporation,  by  Vernon  E. 
Cuneo,  plant  office  manager,  and  ask  you  if  you 
recall  receiving  the  original  of  that  letter  (handing 
document  to  witness). 

A.    Yes,  I  recall  receiving  this. 
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Q.     And  the  enclosures  that  are  attached  to  it? 

A.     Yes. 

Mr.  Rosenberg:  I  will  offer  that  in  evidence,  if 
the  Court  please. 

The  Court:     Let  it  l)e  admitted  and  marked. 

Mr.  Bennett :  You  are  offering  that  for  the  pur- 
pose, I  presume,  of  cross  examination  and  not  to 
establish  the  truth  or  accuracy  of  the  actual  or  the 
existence  of  those  costs,  are  you,  Mr.  Rosenberg? 

Mr.  Rosenberg:  I  am  offering  it  for  the  same 
purpose  that  you  offered  Mr.  Flick's  letter  of  No- 
vember 4,  1946,  Mr.  Bennett,  and  that  is  to  show 
the  course  of  relations  between  the  parties  relating 
to  this  contract. 

Mr.  Bennett:  Yes,  and  not  as  evidence  of  the 
actual  existence  of  these  costs  nor  the  propriety 
of  the  costs,  is  that  correct? 

Mr.  Rosenberg:  No,  I  won't  limit  myself.  At- 
tached to  [313]  this  letter  if  the  Court  please,  are 
two  cost  sheets  furnished  at  the  request  of  the 
plaintiff  showing  the  cost  of  production  of  gypsum 
from  July,  1939  through  June,  1940  and  July,  1940 
through  June,  1941,  which  is  the  period  covered  by 
the  18  cent  increase  and  for  the  calendar  year  1942 
and  the  calendar  year  1943,  which  is  the  period  on 
which  the  78  cent  increase  or  the  $3.76  price  was 
based. 

Mr.  Bennett:  Your  Honor,  I  have  no  objection 
to  the  offer  of  this  letter  in  evidence  for  the  pur- 
poses first  stated  by  counsel,  but  I  do  object  to  it 
as  any  proof  or  evidence  of  the  validity  or  genuine- 
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we  understood  you  to  say  that  the  same  accounting 
principles  and  procedure  have  been  followed  since 
the  inception  of  operations  under  the  contract. 
Naturally,  this  is  an  important  point  and  we  shall 
appreciate  it  if  you  will  put  in  writing  the  descrip- 
tion of  the  accounting  basis  for  each  classification 
of  cost  and  state  whether  it  has  been  consistently 
followed  since  the  inception  of  the  contract. 

^'2.  The  classification  of  costs  for  which  you 
gave  us  figures  for  1942  and  1943  included  the  fol- 
lowing: 

"Operating  labor,  repair  labor,  operating  ma- 
terials and  supplies,  repair  materials  and  supplies, 
fuel  oil,  gas,  power,  workmen's  compensation  insur- 
ance and  social  security  taxes,  water,  depreciation, 
insurance,  taxes  (real  and  personal  property),  lab- 
oratory, process  control  and  research,  [316]  gen- 
eral plant  expense,  engineering  and  maintenance 
supervision,  purchasing  and  stores,  accounting, 
overhead,  bittern. 

"Please  give  us  the  figures  for  each  of  these 
items  for  the  twelve  months  July  1,  1939,  to  June 
30,  1940,  and  the  twelve  months  July  1,  1940,  to 
June  30,  1941.  Mr.  O.  J.  Hurlbert,  then  your  chief 
accountant,  wrote  us  a  letter  on  October  2,  1941, 
giving  the  figures  for  labor,  materials,  and  power, 
but  we  do  not  have  in  our  files  any  other  detail  and 
shall  appreciate  it  if  you  will  give  us  the  complete 
set  of  figures  supporting  the  increase  of  18c  per 
ton  which  went  into  effect  October  5,  1941. 
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"3,  The  original  contract  price  of  $2.80  per  ton 
for  gypsum  presumably  was  based  on  a  set  of 
actual  or  anticipated  cost  figures.  We  shall  appre- 
ciate it  if  you  will  furnish  these  figures. 

''4.  The  item  of  laboratory  process  control  and 
research  amounted  to  $7,432.00  for  1943  and 
$3,352.00  for  1942.  Please  give  us  the  breakdown  of 
this  item. 

''Thanks  again  for  the  courtesies  extended  to 
Mr.  Canvin,  Mr.  Riddell,  and  the  writer  when  we 
visited  your  plant  on  January  14. 

''Very  truly  yours, 

"Pacific  Portland  Cement 

Company, 
/s/  C.  B.  Flick, 
" Controller '^   [317] 

And  in  the  margin  opposite  the  paragraph  start- 
ing "Please  give  us  the  figures  for  each  of  these 
items,"  there  is  a  notation  by  Mr.  Flick  in  long- 
hand, "not  month  by  month,  C.  B.  F." 

Q.  That  is  your  handwriting  on  there,  isn't  it, 
Mr.  Flick? 

A.  Yes.  I  did  not  want  to  bother  them  with  a 
lot  of  monthly  detail.  I  was  concerned  at  the  time 
only  with  the  annual  results. 

Q.  The  letter  of  January  29,  1944  from  Mr. 
Cuneo  to  you  and  which  has  been  marked  for  iden- 
tification as  Defendant's  Exhibit  A,  is  the  letter 
that  you  received  in  response  to  your  letter  of  Jan- 
uary 18,  is  it? 
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A.  Yes.  It  says  at  the  outset,  "This  letter  is  in 
answer  to  yours  of  January  18." 

Mr.  Rosenberg:  Now  I  will  offer  it  in  evi- 
dence, if  the  Court  please. 

Mr.  Bennett:  Again,  Your  Honor,  I  think  I  am 
entitled  to  ask  for  the  purpose  of  the  offer.  If  the 
purpose  is  simply  to  show  the  reply  and  the  claim 
or  the  assertions  made  and  the  positions  taken  by 
the  defendant,  I  have  no  objection  for  that  pur- 
pose, but  I  object  to  the  letter  being  received  in 
evidence  for  the  purpose  of  showing  in  any  way 
the  validity,  the  accuracy  or  the  truth  of  the  state- 
ments made  or  the  amount  of  the  figures  and  items 
set  forth,  and  further,  the  propriety  or  basis  for 
the  claimed  allocations  made  in  the  letter.  In  other 
words.  Your  Honor,  I  have  no  objection  to  this 
letter  being  received  [318]  for  the  purpose  of  the 
defendants  stating  their  claim  or  position  at  that 
time  to  this  plaintiff,  but  I  object  to  it  being  re- 
ceived as  evidence  of  the  truth  or  the  validity  or 
the  accuracy  or  the  existence  of  the  facts  shown 
because  it  would  not  be  the  best  evidence  and  would 
be  incompetent,  irrelevant  and  immaterial. 

The  Court:  For  the  purpose  of  the  record,  state 
the  purpose  of  the  offer. 

Mr.  Rosenberg:  The  record  shows,  if  the  Court 
please,  this  was  accounting  information  given  to  the 
plaintiff  after  the  plaintiff  had  sent  its  accountant 
over  to  the  plant  and  had  gone  over  the  record,  and 
it  contains  the  accounting  information  which  had 
been  requested  by  the  controller  after  an  inspec- 
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tion  of  our  records.  Now,  I  submit  the  objection 
goes  to  the  weight  of  the  evidence  rather  than  to 
its  admissibility.  The  information  was  furnished  at 
the  request  of  the  plaintiff,  and  the  plaintiff  is 
bound  by  it  only  to  the  extent  that  it  has  bound 
itself  by  its  conduct.  They  already  have  in  evidence 
the  correspondence  which  they  took  exception  to. 
The  Court:     The  objection  is  overruled.  Proceed. 

(Defendant's   Exhibit   A   for   identification 
was  thereupon  received  in  evidence.) 

Mr.  Rosenberg :  This  letter  is  dated  January  29, 
1944. 

Mr.  Bennett:  Did  the  Court  overrule  the  objec- 
tion as  to  all  purposes  and  admit  this  letter  for  all 
purposes,  including  [319]  the  grounds  of  my  objec- 
tion? 

The  Court:     It  may  go  in  for  what  it  is  worth. 

Mr.  Rosenberg  (Reading):  "January  29,  1944 

*' Pacific  Portland  Cement  Company 
**417  Montgomery  Street 
"San  Francisco,  California 

"Attention:     Mr.  C.  B.  Flick,  Controller 

' '  Gentlemen : 

"This  letter  is  in  answer  to  yours  of  January  18 
requesting  certain  information  pertinent  to  our 
costs  of  producing  gypsum.  Following  we  present 
the  basis  of  distributing  each  class  of  cost  and  we 
believe  that  such  basis  has  been  substantially  fol- 
lowed consistently  since  the  inception  of  the  con- 
tract. 
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"1.     Operating  and  Repair  Labor. 

"Actual  time  card  distribution. 

"2.     Repair  Materials  and  Supplies. 

"Storeroom  requisitions  and  direct  purchases. 

"3.     Fuel,  Oil,  Gas  and  Power 

"As  measured  or  allocated  on  load  and/or  hours 
use  basis. 

"4.     Workmen's  Compensation  Insurance 

"  Self -insurance.  Same  rate  to  all  departments, 
but  a  very  low  rate  has  been  in  effect. 

"5.     Social  Security  Taxes. 

"Actual  on  labor.  [320] 

"6.     Water. 

"At  cost,  measured  distribution. 

"7.     Depreciation. 

"Proportional  to  initial  plant  evaluation. 

"8.     Insurance 

"Fixed  %,  roughly  proportional  to  the  values  in- 
surable, but  altered  to  weight  properly  the  explo- 
sion hazard,  etc.,  in  certain  departments. 

"9.     Taxes 

"Fixed  %,  roughly  based  upon  evaluation  of 
plant. 

"10.     Laboratory  Process  Control  and  Research. 

"Laboratory  and  Process  Control:  Direct  labor 
basis  along  with  overheads. 

"Research:  Allocable  portion  to  department 
served.  Unallocable  portion  and  new  products — di- 
rect labor  along  with  general  overhead. 

"11.  General  Plant  Expense,  Engineering  and 
Maintenance,  Supervision,  Purchasing  and  Stores, 
Accounting  and  General  Overhead. 
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"Allocation  on  direct  labor  basis.  (Some  accounts 
first  subtract  flat  amounts  for  outside  locations' 
service;  others  apply  to  all  locations,  as  General 
Overhead,  and  are  spread  on  direct  labor  all  loca- 
tions. 

''12.     Bittern 

"A  nominal  and  rather  arbitrary  20c  per  ton 
was  [321]  charged. 

"13.     Loading  and  Shipping  Expense 

"Actual  loading  labor  and  power  plus  pro-rata 
of  shipping  foreman  and  miscellaneous  shipping 
expense. 

"As  mentioned  to  you  here,  the  work  sheet  which 
we  discussed  and  of  which  we  furnished  you  with  a 
typed  copy  did  not  include  the  loading  and  ship- 
ping expense  on  gypsum  inasmuch  as  the  unit  cost 
of  this  function  did  not  change  1943  over  1942. 
The  reason  such  cost  did  not  change  was  that  due 
to  scarcity  of  labor  we  permitted  one  man  to  do 
the  loading  job  during  a  portion  of  1943  where 
safety  precautions  had  formerly  caused  us  to  have 
two  men  always  work  together  on  this  work. 

"Now  that  you  have  asked  us  for  full  detail  of 
all  costs  which  we  had  charged  against  gypsum 
production,  we  are  herewith  submitting  our  manu- 
facturing cost  sheet  showing  the  loading  and  ship- 
ping item  to  a  total  j)roduction  cost  figure.  The 
report  is  then  comparable  to  that  which,  as  per 
your  request,  we  are  also  submitting  herewith  for 
the  fiscal  years  ending  June  30,  1940,  and  June  30, 
1941,  detailing  costs  on  which  the  previous  increase 
was  based. 
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"We  do  not  find  any  actual  or  anticipated  cost 
figures  used  as  a  basis  at  the  time  the  original  con- 
tract price  of  $2.80  per  ton  was  arranged. 

''Following  is  the  data  you  asked  regarding 
breakdown  of  the  1942-1943  laboratory  process  con- 
trol and  research  items:  [322] 

Gypsum  Department 

1942  1943  %  Incr. 

Laboratory $2,824.27  S3,374.01  19 

Process  Control 528.23  1,010.85  91 

Total  Costs 

Laboratory    $49,844.84  $63,059.07  26 

Process  Control 9,559.60  18,894.18  97 

"Research  Department  costs  in  1942  were  low 
due  to  staff's  being  engaged  in  new  products  re- 
search for  Rubber  Reserve  Company,  but  in  1943 
new  products  research  represented  a  substantial 
charge  against  Newark  operations,  comprising  $41,- 
390  of  the  Research  Department  total  of  $64,274.00. 
Gypsum  Department  was  charged  $2,804  or  6.78% 
of  this  new  products  research  on  a  Newark  direct 
labor  pro  rata  basis.  Gypsum  Department  also  re- 
ceived $243  in  1943  of  directly  allocated  research 
charges. 

"We  hope  you  will  find  the  foregoing  answers 
your  questions  of  January  18. 

'Very  truly  yours, 

"Westvaco  Chlorine  Products 

Corp. 
"Vernon  E.  Cuneo, 

Plant  Office  Mgr." 
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Attached  to  the  letter  is,  first,  a  tabulation  show- 
ing the  gypsum  production  costs  for  the  two  ])eriods, 
Julv  1939  through  1940  and  Jub.'  1940  through 
1941,  and  the  items  which  are  reflected  on  that 
statement  are  labor  operations,  labor  repairs,  com- 
pensation insurance  and  social  security  taxes,  [323] 
materials,  operations,  materials,  repairs,  power, 
fuel,  I.D.C. — water,  bittern,  taxes,  insurance  and 
depreciation,  overhead,  I.D.C. — water,  loading  and 
shipping  expense. 

Mr.  Bennett:  Counsel,  before  you  leave  there, 
you  have  left  out  certain  head  totals  on  the  left- 
hand  column.  Perhaps  Your  Honor  would  be  inter- 
ested in  seeing  this  (handing  a  copy  of  the  exhibit 
to  the  Court). 

Certain  of  the  first  items  that  you  read  are  listed 
under  the  title  '^Production."  Those  were  the  items 
listed  under  the  title  ''Production:  Labor,  Opera- 
tions, Labor,  Repairs,  Compensation  Insurance  and 
Social  Security  Taxes,  Materials,  Operations,  Ma- 
terials, Repairs,  Power,  Fuel,  O.D.C. — Water." 

Then  the  next  title  is  ''Subtotal,"  and  then  the 
item  of  bittern  is  set  up  and  then  the  title  "Total 
Direct,"  and  underneath  that  are  the  items  of 
taxes,  insurance  and  depreciation,  overhead,  I.D.C. — 
water,  and  underneath  that  the  words  "Total  Manu- 
facturing," with  the  figures  given  in  each  instance 
to  the  right,  and  then  underneath  that  "Loading 
and  Shipping  Expense,"  and  underneath  that  the 
word  "Total."  I  did  not  mean  to  embarrass  coun- 
sel by  interrupting,  but  he  apparently  had  no  pur- 
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pose    in    mentioning    those    classifications    that    I 

thought  might  be  of  interest  to  the  Court  at  this 

juncture. 

Mr.  Rosenberg:  Now,  the  second  tabulation  is 
a  tabulation  of  gypsum  production  costs  for  the 
years  1942  and  1943  and  the  items [324] 

Mr.  Bennett:  Couldn't  we  stipulate,  subject  of 
course  to  the  objections  I  have  made 

Mr.  Rosenberg:  I  would  just  like  to  read  over 
the  items.  In  the  items  there  is  in  the  tabulation 
for  each  year  under  the  heading  of  ^'Production," 
labor,  operations,  labor,  repairs,  compensation  in- 
surance and  social  security  taxes,  material  opera- 
tion, material  repairs,  power,  fuel  and  water. 

Mr.  Rosenberg:  I  think  I  may  say  that  the 
items  shown  are  identical  with  those  shown  on  the 
previous  tabulation,  if  I  am  correct. 

Mr.  Bennett:     That  is  what  I  had  in  mind. 

Q.  (Mr.  Rosenberg) :  At  the  time  that  you 
wrote  this  letter  of  January  29,  1944,  Mr.  Flick, 
you  examined  those  tabulations  that  were  attached 
to  the  letter,  did  you?  A.    Yes. 

Q.  And  there  was  no  doubt  at  that  time  that  the 
$2.98  price  included  overhead  and  indirect  expense, 
so  that  you  were  fully  apprised  of  that  fact  upon 
receipt  of  this  letter,  were  you  not? 

A.  Upon  receipt  of  this  letter  I  was  apprised 
for  the  first  time  of  the  cost  figures  which  pur- 
ported to  support  an  18-cent  increase.  Previous  to 
that  I  had  only  the  letter  which  was  previously  re- 
ferred to  here,  which  Mr.  Hurlbert  had  written  Mr. 
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Canvin,    detailing    only    the    labor,    material    and 

power. 

Q.  I  assume  that  upon  receipt  of  that  letter,  and 
at  all  times  thereafter,  you  knew  that  the  $2.98 
price  was  based  upon  an  18-cent  increase,  which 
included  in  the  items,  the  total  of  18  cents,  an  in- 
crease in  cost  of  production,  overhead,  and  indirect 
charges  ? 

A.  I  had  Westvaco 's — yes,  their  cost  figures 
would  show.  I  don't  know  that  the  price  was  ac- 
cepted by  Pacific  on  that  basis. 

Q.  Did  Pacific  continue  paying  the  price  after 
you  received  the  letter?  [326] 

A.  Pacific  was  paying  $2.98  before  I  entered 
Pacific's  employ,  and  continued  to  pay  it  there- 
after. 

Q.     For  how  long? 

A.    Pacific  paid  $2.98  until  September  4,  1946. 

Q.     That  was  with  your  knowledge,  was  it? 

A.    Yes. 

Q.  You  knew  all  during  that  time  that  the  18- 
cent  increase  that  increased  the  price  from  $2.80  to 
$2.98,  at  least  at  all  times  after  receipt  of  the  letter 
of  January  29,  1944,  you  knew  that  that  18-eent 
increase  included  overhead  and  indirect  charges, 
didn't  you?  A.     Yes. 

Q.  And,  as  a  matter  of  fact,  later  in  the  year 
there  was  a  written  agreement  in  letter  form  be- 
tween Westvaco  and  Pacific,  was  there  not,  whereby 
Westvaco  agreed  that  it  would  not  avail  itself  of 


360  Pacific  Portland  Cement  Co.  vs. 

(Testimony  of  C.  Bruce  Flick.) 

the  escalator  clause  for  a  period  of  approximately 

a  year;  isn't  that  true? 

A.  I  believe  there  was  such  an  agreement.  The 
OPA  price  regulation  froze  the  price  at  $2.98. 

Mr.  Bennett:  Would  you  read  the  question  and 
the  answer,  please,  Mr.  Reporter? 

(Record  read  by  the  reporter.) 

Q.  (Mr.  Rosenberg) :  Now,  I  would  like  to  just 
refer  to  these  figures  here  a  moment.  This  $1,  what 
does  that  represent? 

A.  May  I  refer  to  this  detail  I  have,  the  details 
of  that  [327]  dollar? 

Q.  Will  you  explain  first  what  you  are  referring 
to? 

A.  This  is  a  photostatic  copy  of  figures  which 
were  furnished  by  AVestvaco  at  our  request. 

Q.  Yes,  that  was  furnished  by  the  attorneys  for 
Westvaco  to  the  attorneys  for  Pacific  Portland 
Cement?  A.     I  believe  so. 

Q.     Since  this  lawsuit  was  instituted? 

A.    Yes. 

Q.     Isn't  that  right?  A.     Yes. 

Q.  You  prepared  the  work  sheets  in  blank,  did 
you  not?  A.     I  put  the  headings  in. 

Q.  Then  you  gave  them  to  Pillsbury,  Madison 
&  Sutro  for  them  in  turn  to  present  to  us  with  a 
request  that  we  provide  the  information;  is  that 
right?  A.     That's  right. 

Q.     So  there  can't  be  any  question  about  the  in-  i 
formation  that  was  furnished,  there  is,  first,  one 
sheet  for  a  detail  of  shipping  expense  for  the  cal- 
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endar  year  1937,  and  the  calendar  year  1938,  the 
period  from  July  1,  1939  to  June  30,  1940,  from 
July  1,  1940  to  June  30,  1941,  for  the  calendar  year 
1942,  for  the  calendar  year  1943,  and  for  the  period 
from  July  1,  1944  to  June  30,  1945,  and  the  period 
from  July  1,  1945  to  June  30,  1946;  is  that  right? 

A.    Yes,  that  is  correct. 

Q.  Then  the  next  sheet  is  overhead  and  general 
expense  for  those  same  periods;  is  that  true?  Well, 
you  have  such  a  sheet.  I  may  not  have  mine  in  the 
same  order  that  you  have  yours. 

A.     Yes.  Overhead  and  general  plant  expense. 

Q.  You  prepared  that  form  designating  the  in- 
formation you  desire;  is  that  right? 

A.     The  headings  only. 

Q.    Yes.  A.    Yes. 

Q.  The  figures  were  furnished  by  Westvaco 
Chlorine   Products   Corp.?  A.     Yes. 

Q.  There  is  another  sheet  for  bittern,  insurance, 
taxes,  depreciation,  inter-departmental  water,  sul- 
phuric acid,  supervision  for  the  same  period. 

A.     Yes. 

Q.  Another  sheet,  "Direct  charges,"  Westvaco 's 
charges  on  the  books  for  cost  of  production  of  gyp- 
sum, direct  charges,  and  for  the  same  period? 

A.    Yes. 

Q.  Then  a  summary  page  for  the  same  period 
accumulating  the  information  contained  in  the  other 
sheets;  is  that  right?  A.     That  is  correct. 

Q.  Now,  to  get  back  to  this,  what  is  this  dollar 
supposed  to  represent? 
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A.  For  the  calendar  year  1943,  Westvaco's  fig- 
ures showed  that  the  sum  or  aggregate  of  the  items 
classified  as  direct  charges  totaled  $1  per  ton  of 
gypsum. 

Q.     And  the  19  cents,  that  is  what? 

A.     19  cents  shipping  expense. 

Q.  So  that  this  total  of  $1.19,  that  is  not  your 
language  down  there,  that  is  Mr.  Bennett's 

Mr.  Bennett:  No,  that  is  mine.  I  have  no  ob- 
jection to  your  erasing  that,  if  you  want  to,  and 
writing  your  own  figures. 

Mr.  Rosenberg:  Well,  I  have  not  suggested  that 
I  do  that.  You  don't  even  know  that  I  have  any  ob- 
jection to  it,  Mr.  Bennett. 

Mr.  Bennett:     I  beg  your  pardon. 

Mr.  Rosenberg:  You  are  a  little  touchy,  aren't 
you? 

Mr.  Bennett:  I  thought  I  would  offer  to  erase 
that  if  you  wished. 

Mr.  Rosenberg:  Well,  I  think  that  would  be  a 
very  proper  way  to  do  it. 

Mr.  Bennett :     All  right. 

Mr.  Rosenberg:  That,  in  fact,  is  the  direct  and 
shipping  cost  as  shown  on  the  sheet  from  which 
you  are  reading;  is  that  right? 

Mr.  Bennett:     The  direct  and  what?  [330] 

Mr.  Rosenberg:     And  shipping  expense. 

The  Witness :  Yes,  The  $1  comes  from  this  page 
marked  ''Direct  charges,"  and  the  19  cents  is  shown 
on  the  page,  ''For  shipping  expense." 
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Q.  That  does  not  include  anything  for  overhead 
and  general  plant  expense,  does  it? 

A.  The  shipping  expense  sheet  shows  some  al- 
located expenses.  The  direct  charges  do  not  include 
any  overhead  or  general  plant  expense. 

Q.  The  $1.19  figure  includes  nothing  for  bit- 
tern, does  it?  A.     No. 

Q.    And  it  includes  nothing  for  insurance? 

A.    No. 

Q.    It  includes  nothing  for  taxes?  A.     No. 

Q.  Does  not  include  any  depreciation  on  the 
gypsum  plant?  A.     No. 

Q.  Does  not  include  anything  for  water  used  in 
the  gypsum  plant,  does  it?  A.     Yes. 

Q.  I  am  sorry.  It  does  not  include  any  indirect 
charge  for  water,  does  it? 

A.  It  does  not  include  an  item  called  '4nter-de- 
partmental  water." 

Q.  It  includes  nothing  for  sulphuric  acid,  does 
it?  [331] 

A.     Nothing  for  sulphuric  acid. 

Q.     It  includes  nothing  for  supervision,  does  it? 

A.     Nothing  for  supervision. 

Q.  Now,  on  this  figure,  here,  as  I  understand 
it,  that  $3.27,  that  is  the  $2.98  price  that  Pacific 
has  been  paying  for  a  good  number  of  years,  plus 
the  sum  of  $1.19  on  direct  charges;  is  that  right? 

A.    No. 

Q.     Oh,  plus  29  cents  on  $2.98 

The  Court:  Just  a  minute,  gentlemen.  Remem- 
ber the  reporter. 


364  Pacific  Portland  Cement  Co.  vs. 

(Testimony  of  C.  Bruce  Flick.) 

Mr.  Rosenberg:  That  is  the  $2.98  price  plus  29 
cents  in  direct  charges  which  Pacific  has  been  will- 
ing and  concedes  have  been  correctly  included  in 
cost  of  production  of  gypsum;  is  that  right? 

A.  Just  to  clarify  it  a  little  bit,  the  direct 
charges  for  the  year  1942  were  71  cents,  and  for 
the  year  1943  they  were  $1,  so  there  was  an  increase 
of  29  cents  which  Pacific  was  quite  willing  to  pay, 
that  would  be  29  cents  plus  the  $2.98,  making  $3.27 
which  Pacific  was  willing  to  pay. 

Mr.  Rosenberg:  Then  I  think  the  purpose  of 
this  was  to  show  that  if  we  accepted  the  $3.27  that 
on  the  basis  of  our  own  figures  of  $2.71  we  would 
have  made  a  profit  of  56  cents  a  ton;  is  that  right? 

Mr.  Bennett:  I  object  to  that.  You  can  ask  me 
why  I  put  [332]  the  figures  there.  The  figures  were 
written  on  the  board  by  me.  If  you  want  to  ask  me 
what  my  purpose  was,  do  so. 

Mr.  Rosenberg:     I  will  withdraw  the  question. 

Q.  Assuming,  Mr.  Flick,  that  the  purpose  of 
these  figures  is  to  show  that  if  Westvaco  accepted 
that  price  of  $3.27  per  ton,  that  based  on  their  own 
cost  figures  they  would  make  a  profit  of  56  cents 
a  ton;  isn't  that  correct? 

Mr.  Bennett:  I  believe  I  am  entitled  to  answer 
that. 

Mr.  Rosenberg :     Will  you  tell  me  what  that  is  ? 

Mr.  Bennett:  Yes.  According  to  figures  fur- 
nished in  the  classifications  of  the  defendant,  they 
had  for  that  period  1942,  $1.19  so-called  direct 
charges.  Now,  that  was  the  per-ton  actual  cost  of 
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manufacture,  the  actual  tonnage.  If  we  are  to  de- 
duct the  actual  cost,  or  out-of-pocket  cost  from  $3.27 
that  we  were  willing  to  pay  it  would  have  left  a 
profit  of  approximately  over  $2  a  ton,  but  I  put 
this  figure  $2.71  here  to  show,  as  I  think  your  fig- 
ures purport  to  show  in  this  exhibit  or  document 
the  witness  is  referring  to,  that  the  total  cost,  all 
the  cost  of  these  direct  charges,  or  actual  charges 
of  $1.19,  plus  all  your  allocated  charges  and  over- 
head charges,  according  to  your  claim,  and  accord- 
ing to  your  figures  would  amount  to  $2.71  per  ton, 
and  that  that  would  leave  a  net  profit  here  of  56 
cents  a  ton.  The  reason  I  illustrated  it  at  the  time 
was,  as  I  remember  it,  at  that  time  the  defendant 
was  threatening  to  close  down  the  plant,  because 
they  could  not  operate  at  a  [333]  profit,  or,  rather, 
they  were  threatening  to  stop  the  production  of 
gypsum  because  they  could  not  produce  that  at  a 
profit.  I  wanted  to  show  they  were  making  over  $2 
profit  even  allowing  all  their  overhead  as  a  part  of 
the  price,  they  would  still  have  a  profit  of  56  cents 
per  ton.  That  was  the  only  purpose  that  I  had  in 
putting  the  figures  on  the  blackboard. 

Mr.  Rosenberg:  Now,  I  will  ask  the  witness 
whether  it  is  true  that  if  Westvaco  accepted  $3.27 
a  ton  for  the  gypsum  and  if  it  is  true  that  its  cost 
figure  was  $2.71,  that  it  would  realize  a  profit  of 
56  cents  per  ton. 

Mr.  Bennett:  I  think  that  is  a  matter  of  arith- 
metic, your  Honor. 

The  Court:     We  have  an  accountant  here. 
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Mr.  Bennett:  Well,  maybe  it  is  my  error, 
though. 

Mr.  Rosenberg:  Yes,  that  is  within  the  realm 
of  possibility.  That  may  be  possible. 

The  Court:  I  think  it  is  time  to  take  a  recess 
until  two  o'clock. 

(A  recess  was  taken  until  two  o'clock  p.m.) 

Afternoon  Session,  December  12,  1947,  2:00  p.m. 

C.  BRUCE  FLICK 

resumed  the  stand; 

Cross-Examination  (continued) 

The  Court:     You  may  proceed. 

Mr.  Rosenberg:  Will  the  reporter  read  the  last 
question  ? 

(Question  read  by  the  reporter.) 

Mr.  Bennett:  I  think  I  answered  that  question 
which  I  thought  was  addressed  to  me.  If  counsel 
wants  the  witness  to  answer  it  I  have  no  objection. 

The  Court :    Proceed. 

A.  (The  Witness) :  At  that  time  they  were 
talking  of  discontinuing  the  production  and  the 
profit  figure  based  on  direct  charges  would  be  the 
difference  between  $3.27  and  $1.19,  or  $2.08.  If  they 
quit  making  the  gypsum  they  would  give  up  $2.08 
a  ton.  The  figures  on  the  blackboard  speak  for 
themselves.  If  they  received  $3.27  a  ton  and  if  the 
cost  was  $2.71,  which  of  course  includes  overhead 
allocations  and  all  that,  they  would  have  what  you 
would  term  a  gross  profit  of  56  cents. 

Q.  What  deductions  would  be  taken  off  that  56 
cents,  if  any? 
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A.  I  am  not  familiar  with  Westvaco 's  books, 
other  than  these  figures  we  have  got. 

Q.  Let  me  ask  you  this,  if  at  the  time  this  dis- 
cussion took  place  when  you  were  offering  $3.27 
a  ton  for  the  gypsum,  and  if  at  that  time  our  cost 
was  $2.71  per  ton,  and  if  we  agreed  [335]  to  accept 
$3.27  a  ton,  do  you  think  we  would  have  realized  a 
profit  of  56  cents  a  ton  from  that  time  on? 

A.     I  have  no  idea. 

Q.  Well,  how  much  would  your  credit  deductions 
amount  to  a  year  for  the  so-called  deductions  off 
the  gypsum,  how  much  is  that  amount? 

Mr.  Bennett:  I  object  to  that  as  wholly  irrele- 
vant. 

The  Court:     If  he  knows  he  may  answer. 

A.  (The  Witness) :  I  don't  know  how  much 
our  deductions  would  have  amounted  to. 

Q.  (Mr.  Rosenberg)  :  How  much  did  it  amount 
to  for  the  42-month  period  from  September,  1944, 
until  October,  1946?  A.     I  don't  know. 

Q.  How  much — do  you  have  any  approximate 
idea? 

A.    It  would  be  expressing  a  guess. 

Q.  Would  you  question  that  it  amounted  to  over 
$8400? 

A.  I  have  no  idea  without  looking  the  figures 
up.  I  would  hesitate  to  say  whether  it  is  correct, 
or  not,  because  I  really  don't  know  at  this  moment. 

Q.     Do  you  have  your  figures  in  court? 

A.     No. 

Q.  Assuming  that  the  credit  deductions  that 
Pacific  took  for  so-called  deficiencies  in  gypsum 
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content  was  eight  thousand  odd  dollars  for  a  two- 
year  period,  that  would  materially  affect  the  so- 
called  profit  of  56  cents  on  that  blackboard,  [336] 
wouldn't  it? 

Mr.  Bennett:  I  want  to  interrupt  to  object  be- 
cause by  virtue  of  the  facts  in  this  case  no  such 
figure  is  claimed.  The  figure  now  claimed,  I  think, 
as  stated  by  counsel,  was  either  the  maximum  of 
$2100,  or  something  of  that  kind,  of  which  $500  has 
been  tendered,  leaving  in  dispute  a  figure  of  some- 
thing like  fifteen  or  sixteen  hundred  dollars  as  be- 
ing the  amount  in  dispute  as  to  the  deficiencies  for 
over-payment. 

Mr.  Rosenberg:  Mr.  Bennett,  I  am  sure  you 
know  the  amount  you  mentioned  of  $2100  is  not  the 
total  credit  deductions  taken  by  Pacific.  Those  are 
only  the  credit  deductions  which  we  questioned. 
There  are  a  number  of  credit  deductions  which  we 
do  not  question,  but  which  we  would  have  which 
would  very  definitely  and  positively  reduce  the  net 
amount  that  we  receive  for  our  product.  If  we  are 
charging  $2.98  a  ton  and  you  take  off  20  cents  a 
ton,  we  get  $2.78  a  ton. 

Mr.  Bennett:  I  did  not  understand  your  ques- 
tion. I  am  sorry;  you  may  answer. 

A.  (The  Witness)  :  Yes,  because  the  price  is 
per  ton  of  gypsum,  and  under  the  contract  when 
the  gypsum  falls  below  95.51  percent  gypsum  value 
there  is  a  charge-back  provided  for  gypsum  that 
falls  below  a  particular  point,  then  there  is  a  charge- 
back. 
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Q.  (Mr.  Rosenberg)  :  So  you  would  be  willing 
to  concede,  wouldn't  you,  in  the  normal  course  of 
operations,  and  just  by  the  experience  of  the  parties 
during  the  tune  this  contract  [337]  has  been  in 
existence  that  if  we  got  only  $3.27  a  ton  we  would 
not  realize  56  cents  a  ton  profit,  assmning  the  cor- 
rectness of  our  information,  of  coiu"se,  of  $2.71  a 
ton? 

A.  Yes,  with  just  one  qualification,  that  is,  that 
we  don't  know  what  it  cost  to  make  gypsimi  of 
95.51  percent  purity,  and  what  it  cost  to  make  gyp- 
sum that  falls  below  that.  It  is  possible  that  West- 
vaco does  have  some  off-set  that  they  can  charge 
back  for  the  inferior  gypsum.  It  is  possible  there 
will  be  some  off -set,  I  don't  know. 

Q.  You  have  no  reason  to  even  suspect  that  it 
cost  any  less  to  make  gypsiun  of  95.51  percent  of 
gypsmn  content  than  it  does  to  make  gyiDsum  of  90 
percent  ? 

A.  I  don't  know.  I  remember  Mr.  Wallace  told 
me  on  one  occasion  that  if  we  did  not  insist  on 
keeping  the  quality  up  they  could  turn  out  more 
gypsum.  That  would  indicate  to  me  there  may  be 
some  relationship  there. 

Q.     When  did  Mr.  Wallace  teU  you  that? 

A.     In  one  of  our  conversations. 

Q.    Wliich  conversation? 

A.     I  can't  give  you  the  date  of  it. 

Q.  You  mentioned  in  your  testimony  yesterday 
that  one  of  the  things  that  you  took  into  considera- 
tion in  determining  that  gypsum  was  a  by-product 
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was  that  under  the  contract  it  was  sold  for,  I  don't 
know  whether  you  said  $2.98  or  $3.76,  and  magnesia, 
on  the  other  hand,  was  selling  for  something  like 
$30  or  $40  a  ton. 

A.  I  believe  I  used  the  figure  of  magnesiiun 
oxide,  $46  a  ton,  and  I  believe  I  compared  that  with 
gypsum  at  the  claimed  price  of  $4.36.  In  other 
words,  one  is  worth  10  times  as  much  as  the  other. 

Q.  That  was  a  factor  to  which  you  gave  consid- 
eration in  arriving  at  your  ultimate  conclusion  that 
gypsmn  was  a  by-product? 

A.  The  basic  reason  for  saying  gypsmn  is  a  by- 
product is  because  it  said  so  in  the  contract. 

Q.  What  was  that?  Will  you  read  the  answer  of 
the  witness? 

(The  record  was  read  by  the  reporter.) 

Mr.  Rosenberg:     It  says  so  in  the  contract? 

A.  And,  furthermore,  the  characteristics  are 
those  typical  of  a  by-product.  In  other  words,  you 
have  to  get  the  sulphate  impurities  out  before  you 
can  get  the  main  magnesia  product,  magnesium 
chloride,  magnesiiun  oxide. 

Q.  Is  it  or  is  it  not  true  that  one  of  the  con- 
siderations that  motivated  your  ultimate  conclusion 
is  the  difference  in  the  sales  price  between  gypsum 
and  magnesium  oxide,  as  you  said  yesterday?  I  am 
not  asking  whether  it  was  controlling.  Is  that  one  of 
the  factors  to  which  you  gave  consideration? 

A.  That  is  a  factor  in  considering  whether  an 
item  is  a  by-product.  In  this  case,  the  gypsmn  was 
a  valueless  waste  before  processing. 
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Q.     On  what  do  you  base  that?  [339] 

A.     Dr.  Seaton  described  it  as  such. 

Q.  What  did  he  say?  Can  you  tell  me  what  he 
said? 

A.  Dr.  Seaton  said,  if  I  remember  his  words, 
this  by-product  gypsum  would  be  a  valueless  waste 
if  it  were  not  for  the  favorable  location  here,  which 
enables  us  to  make  something  out  of  it. 

Q.  Is  this  the  remark  to  which  you  refer:  "The 
by-product  gypsiun  from  the  process,  through  the 
operation  of  favorable  location  factors  is  market- 
able at  a  profit  instead  of  being  a  valueless  waste." 

A.     That's  right. 

Q.  You  construe  that  to  mean  that  it  is  a  value- 
less waste? 

A.  It  would  be  a  valueless  waste  if  it  were  not 
processed  and  sold  to  Pacific  Portland  Cement 
Company  under  this  contract.  They  dmnped  it  in 
the  bay  for  two  weeks. 

Q.  How  much  would  magnesium  chloride  be 
worth  if  we  diunped  it  in  the  bay? 

A.     You  can  tell  me  that. 

Q.     You  are  the  expert. 

A.  I  am  not  an  expert  on  magnesium  chloride. 
I  know  the  process  there  calls  for  magnesium  oxide 
as  the  major  product,  and  gypsum  is  the  by-product. 

Q.  Did  you  have  anything  to  do  with  the  prep- 
aration of  this  chart?  A.    Yes. 

Q.  You  tell  me  what  use  would  magnesium  chlor- 
ide be  which  you  [340]  designated  on  here  as  the 
primary  product  if  it  was  not  processed? 
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Mr.  Bennett:  That  is  a  misstatement  of  counsel. 
He  does  not  designate  magnesimn  chloride  as  a  pri- 
mary product.  The  chart  designates  it 

Mr.  Rosenberg:     Oh,  all  right;  I  am  sorry. 

Mr.  Bennett:  It  comes  down  here  to  another 
and  further  processing  producing  the  end  product, 
magnesium  oxide. 

Mr.  Rosenberg:  Let  me  ask  this  question,  if 
you  ran  the  magnesium  chloride  in  the  bay  it 
wouldn't  have  any  more  value  than  the  gypsum 
w^ould  have  if  you  ran  it  into  the  bay? 

A.  If  you  ran  the  magnesium  chloride  into  the 
bay  the  magnesium  chloride  in  the  bay  would  have 
no  value. 

Q.  To  get  back,  I  believe  you  said  one  of  the 
factors,  not  the  controlling  factor,  but  one  of  the 
factors  to  which  you  gave  consideration  in  deter- 
mining that  gypsum  is  a  by-product  is  the  fact 
that  gypsum,  under  our  contract,  is  sold  at  a  certain 
price,  and  magnesiiun  oxide,  I  believe  you  said,  was 
selling  at  about  $46  a  ton?  A.     Yes. 

Q.  How  much  has  Pacific  been  selling  this  gyp- 
sum for  during  the  term  of  this  contract? 

Mr.  Bennett:  We  will  object  to  that  as  incom- 
petent, irrelevant,  and  immaterial,  and  not  proper 
cross-examination,  and  the  further  reason  that  it 
involves  obviously  a  trade  secret  [341]  of  the  plain- 
tiff that  can  have  no  possible  bearing  in  this  case. 
Your  Honor  recalls  that  we  sought  to  inquire  as  to 
books  and  accounts  of  the  defendant  to  ascertain 
the  basis  on  which  allocations  were  made,  and  im- 


Westvaco  Chlorine  Products  Corp.  373 

(Testimony  of  C.  Bruce  Flick.) 
mediately  the  objection  was  raised,  which  was  again 
stated  here,  that  that  would  involve  the  price  paid 
for  the  product  and  that  would  embrace  their — let 
me  state  it  this  way,  it  would  involve  the  considera- 
tion for  which  products  were  sold,  the  price  for 
which  products  were  sold  to  customers.  It  is  wholly 
immaterial,  and  aside  from  any  possible  issue  in 
this  case,  as  to  what  Pacific  sells  any  of  the  gyp- 
sum that  they  bought  for.  After  all,  these  people 
are  competitors  of  Pacific.  The  revealing  of  mat- 
ters of  that  kind  is  not  a  proper  subject  in  this  kind 
of  litigation,  the  revelation  of  a  trade  secret.  I  sub- 
mit the  matter  is  wholly  unrelated.  I  submit  they 
should  not  be  permitted  to  go  into  something  that 
is  wholly  irrelevant  to  any  issue  involved.  For  ex- 
ample, this  witness's  testimony  on  direct  examina- 
tion— I  say  there  is  a  greater  reason  for  that,  they 
have  denied  us  access  to  the  books  requiring  us  to 
hire  an  accountant  who  would  be  pledged  to  keep 
secret  and  confidential  certain  of  these  things  in- 
cluded in  the  very  matter  which  is  the  subject  of 
this  case.  I  submit  this  case  and  the  testimony  of 
the  witness  so  far  does  not  entitle  the  defendant  to 
go  into  a  matter  of  that  kind.  It  can  only  be  de- 
signed for  the  purpose  of  perhaps  creating  some 
situation  showing  where  they  are  selling  the  gyp- 
smn.  [342] 

Mr.  Rosenberg :  In  the  first  place,  certainly  this 
has  some  relevancy.  You  can  see  the  display  that  is 
made  on  this  blackboard  in  an  attempt  to  show,  and 
that  is  not  factually  correct,  it  has  been  stated  so 
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by  the  witness.  However,  we  know  from  this  that 
we  accepted  a  price  which  was  around  80  cents  a 
ton  less  than  we  are  entitled  to  under  the  contract, 
but  as  far  as  it  not  being  within  the  scope  of  the 
direct,  the  witness  just  testified  that  one  of  the  mo- 
tivations considered  which  led  to  his  conclusion  as 
to  the  status  of  this  product  as  either  a  main  prod- 
uct, a  joint  product,  or  a  by-product  was  the  dif- 
ference in  value  as  between  that  product  and  other 
products  that  w^e  produce. 

The  Court:  The  court  is  prepared  to  rule.  Both 
sides  had  an  equal  opportunity  to  be  heard. 

Mr.  Bennett:  I  don't  want  to  prolong  argument 
if  your  Honor  does  not  wish  it.  There  was  one 
statement  I  wished  to  correct. 

The  Court:     Read  the  question. 

(The  record  was  read  by  the  reporter.) 

The  Court:     Overruled. 

A.  (The  Witness)  :  Pacific  has  resold  the  gyp- 
sum at  various  prices.  It  is  difficult  to  strike  an 
average.  Pacific  has  also  used  the  gjrpsum  in  its 
own  operations  and  in  order  to  determine  what  the 
average  price  would  be  it  would  require  a  great 
deal  of  accounting  and  computing  to  get  at  that. 
As  you  know,  we  have  a  gypsum  plant  at  Gerlach, 
Nevada.  Naturally,  [343]  we  synchronize  our  Ger- 
lach, Nevada  gypsum  operation  with  this  source  of 
supply.  This  is  an  adjunct  to  our  gypsum  division, 
so  that  the  two  are  operated  to  best  advantage  to- 
gether, naturally.  We  may  at  times  serve  certain 
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trade  from  Gerlach  and  other  times  we  may  serve 

the  same  trade  from  Westvaco. 

The  Court :  At  the  market  price  of  gypsum  from 
time  to  time? 

A.  Yes.  I  might  say  this,  that  gypsum,  as  ce- 
ment retarder,  it  is  not  one  of  the  most  important 
ones  for  this  particular  gypsum  we  sell  at  our  Ger- 
lach, Nevada,  plant,  at  3.50  a  ton  at  the  present 
time.  That  gives  you  some  idea  of  the  manufacture 
the  value  to  the  manufacturer  at  his  plant. 

Q.  (Mr.  Rosenberg) :  Mr.  Flick,  is  that  mined 
gypsum?  A.     That's  right. 

Q.  Permanente  has  been  your  biggest  customer 
for  the  gypsum  that  you  have  been  buying  from 
Westvaco,  hasn't  it? 

A.    Do  I  have  to  disclose  that? 

Mr.  Rosenberg:     Well,  we  know  that. 

Mr.  Bennett:     I  don't  think  the  witness 

Mr.  Rosenberg:     Withdraw  the  question. 

Mr.  Bennett:  Let  me  say  one  more  word.  Coun- 
sel says  the  pertinency  of  this  line  of  cross-exam- 
ination is  caused  by  what  I  illustrated  as  to  their 
product.  The  only  reason  I  did  that,  your  Honor, 
was  because 

Mr.  Rosenberg:     That  is  not  true. 

Mr.  Bennett:  Let  me  finish.  I  think  the  court 
will  realize  [344]  what  it  was.  I  did  it  because  it 
did  not  involve  any  question  of  business  secrets. 
The  witness  testified,  I  am  sure  your  Honor  will 
recall,  that  Mr.  Williams,  or  somebody  from  the 
defendant,  had  said  they  were  going  to  shut  down 
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their  gypsum  operations  because  unless  we  increased 
the  price  to  3.27  they  could  not  operate  at  a  profit. 
We  wish  to  show  that  statement  by  Mr.  Williams 
was  false.  That  was  the  sole  and  only  purpose  of  it, 
and  I  submit,  your  Honor,  this  shows  it  because  the 
witness  says  the  actual  out-of-pocket  expense  even 
according  to  their  figures,  would  amount  to  1.19  a 
ton.  The  price  we  are  willing  to  pay  was  3.27,  less 
some  deductions  here  and  there.  I  will  show  that 
from  the  figures  later  on,  it  wouldn't  be  a  substan- 
tial deduction  as  related  to  price  per  ton.  This  was 
all  done  for  the  purpose  of  showing  that  that  state- 
ment by  Mr.  Williams  was  not  correct. 

I  submit  that  that  does  not  offer  any  basis  to 
permit  this  defendant  to  refuse  to  give  us  informa- 
tion w^hich  the  contract  said  we  would  have  the 
right  to,  because  it  would  be,  it  would  involve  con- 
fidential trade  secrets,  which  objection  your  Honor 
upheld  here.  To  permit,  under  the  guise  of  cross- 
examination,  the  revelation  of  private  business  se- 
crets of  this  concern  wholly  unrelated  to  any  issue 
here,  and  wholly  unrelated  to  anything  this  witness 
testified  to  on  direct  examination,  I  submit,  your 
Honor,  is  not  only  im]jroper,  but  highly  prejudicial. 
It  is  permitting  the  very  people  who  your  Honor 
said  we  should  not  be  permitted  to  have  informa- 
tion from 

The  Court:     What  did  I  deny  you? 

Mr.  Bennett:  You  denied  us  the  right  to  go 
down  and  examine,  for  Mr.  Flick  to  go  down  and 
make  an  examination  of  the  books  and  accounts  of 
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the  defendant  in  this  case  for  the  purpose  of  de- 
termining  

The  Court:  The  record  already  discloses  that 
you  went  down  there. 

Mr.  Bennett :     The  record  also  discloses 

The  Court:     Am  I  in  error  on  that? 

Mr.  Bennett:  We  went  down,  your  Honor,  but 
we  were  not  permitted  to  see  all  of  their  books. 

The   Court:     What  books? 

Mr.  Bennett:  The  books  that  were  involved  in 
the  motions  before  your  Honor.  Your  Honor  re- 
calls it. 

The  Court:  I  recall  that,  but  I  want  to  know 
what  you  were  denied  by  any  order  of  the  court. 

Mr.  Bennett:  Well,  I  will  let  the  witness  de- 
scribe that. 

The  Court:  No.  You  are  addressing  the  court. 
You  made  a  statement  here  that  I  denied  you  an 
examination  of  those  books.  I  want  to  know  in 
what  respect  I  did  that. 

Mr.  Bennett:  I  was  not  the  one  who  presented 
that  motion,  but  I  can  relate  it  perhaps  indirectly. 
Mr.  Kaapcke  was  the  one  who  presented  the  motion. 

The  Court:     Step  forward.  [346] 

Mr.  Kaapcke:  Your  Honor,  at  the  argiunent  of 
those  motions  Mr.  Rosenberg  and  I  argued  at  some 
length,  I  believe 

The  Court:  Let  me  refresh  your  memory,  or 
])erhaps  it  is  my  memory  that  is  failing.  The  first 
time  I  suggested  you  get  together,  did  I  not? 

Mr.  Kaapcke:     Yes,  that's  right. 
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The  Court:  You  left,  and  you  came  in  again  on 
second  motions. 

Mr.  Kaapcke:  No.  The  next  motion  was  Mr* 
Rosenberg's. 

The  Court:     Well,  what  happened  to  that? 

Mr.  Kaapcke:     That  was  granted. 

Mr.  Rosenberg:  That  had  no  reference  to  our 
records. 

Mr.  Kaapcke:  If  I  could  go  back  a  minute,  I 
would  like  you  to  bear  with  me  a  moment. 

The  Court:     All  right. 

Mr.  Kaapcke:  Mr.  Rosenberg  and  I  argued  at 
some  length  and  your  Honor  said,  and  I  recall 
your  words,  because  they  startled  me,  *'The  mo- 
tions and  each  of  them  will  be  denied." 

The  Court:     What  were  the  motions? 

Mr.  Kaapcke:  The  motions  were  for  an  order 
to  inspect  their  records  and  an  order  further  to 
answer  interrogatories. 

The  Court:  Wait  a  minute.  The  books  were  de- 
nied in  what  respect? 

Mr.  Kaapcke:  Because  these  people  have  many 
allocations  and  in  order  to  check  the  accuracy  of 
those  allocations,  if  [347]  there  should  be  any  pro- 
priety in  checking  items  we  must  have  not  only  the 
data  as  to  the  gypsum,  allocation  factors  that  re- 
lated to  gypsum,  but  the  allocation  factors  that  re- 
lated to  the  other  products. 

The  Court:     What  other  products? 

Mr.  Kaapcke:  Well,  magnesium  oxide  and  other 
chemicals,    to    ascertain    the    allocations    as    being 
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made  between  those  two.  When  your  Honor  used 
the  words  that  I  just  described,  I  asked  your  Honor, 
there  was  discussion  about  getting  together,  and  I 
asked  your  Honor  if  you  would  retain  the  motion 
on  the  calendar  until  we  saw  whether  we  might  get 
together  on  that. 

The  Court:     Yes. 

Mr.  Kaapcke :  Then  Mr.  Rosenberg  and  I  began 
to  discuss  whether  we  could  get  together  on  what  he 
could  furnish.  Then  always  as  a  basis  for  that  dis- 
cussion was  the  underlying  reservation  by  him  that 
these  people  were  really  competitors,  competitive 
companies,  and  trade  secrets  were  the  things  that 
we  would  not  be  permitted  to  see. 

Now,  there  was  the  matter  of  sending  an  experi- 
enced certified  public  accountant  down  there  to 
check  these  things  that  we,  ourselves,  may  not  see, 
and  on  that  basis  we  decided  that  we  could  not  pur- 
sue that  course,  among  other  things  the  cost  of  hir- 
ing an  outside  accountant  to  do  that  was  inordinate 
to  the  purpose  in  mind,  and  it  was  not  done.  We 
then  prepared  and  submitted  to  Mr.  Rosenberg 
Avith  no  concession  that  we  were  [348]  accepting  the 
information  without  question  these  accounting 
sheets  and  the  data  that  appears  upon  them,  those 
accounting  sheets. 

In  this  matter  that  we  described  we  were,  as  your 
Honor  will  see,  deprived  of  the  opportunity  to  look 
at  their  books  for  verifying  these  things  we  have 
been  furnished,  and  also  the  data  as  to  other  prod- 
ucts, their  sales  of  magnesia,  the  price  of  sales  to 
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other  people,  their  percentage  of  product  that  was 
purchased  and  how  much  they  paid  for  it.  We  were 
not  given  access  to  it,  and  those  things  were  un- 
available to  us. 

The  Court:     I  will  hear  from  counsel. 

Mr.  Rosenberg:  I  think  counsel's  statement  is 
substantially  correct.  In  other  words,  the  court  did 
not  deny  the  motion.  The  court  stated  or  suggested 
Ave  see  if  we  could  get  together.  The  only  reason 
the  court  considered  denying  the  motion  was  that 
I  represented  in  court  that  any  particular  product 
they  Avere  entitled  to  see  was  these  records  relat- 
ing to  gypsum,  and  they  wanted  to  go  into  all  of 
the  records  regardless,  the  production  and  sales  of 
all  of  our  products,  and  I  had  no  objection  to  them 
having  that  evidence,  but  I  did  not  think  it  should 
be  obtained  in  that  manner,  and  in  the  course  of 
discussion  between  counsel  that  morning  I  said, 
"You  can  go  into  our  books  and  see  anything  you 
want  that  relates  to  the  production  of  gypsiun,  and 
I  Avill  consent  that  an  experienced  certified  public 
accountant  go  into  the  records  of  our  tonnage  pro- 
duction of  all  the  products  and  certify  to  the  ulti- 
mate [349]  figures  which  will  give  you  the  informa- 
tion you  want  without  disclosing  that  what  we  con- 
sider confidential."  So  I  would  say  they  were  of- 
fered full  access  to  our  books  as  to  anything  that 
would  relate  to  this  litigation.  They  decided  that 
the  matter  of  having  a  certified  public  accountant 
would  be  too  costly  and  would  I,  if  they  gave  me 
forms  on  which  they  were  to  outline  in  blank  in- 
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formation  wanted,  would  I  furnish  that  in  lieu  of 
them  making  an  inspection  of  our  records.  I  told 
them  that  I  would,  and  we  did  it.  On  November 
24th  I  sent  over  to  Pillsbury,  Madison  &  Sutro  a 
letter  in  which  I  stated,  "I  am  enclosing  herewith" 
(reading  letter). 

They  got  the  information,  they  still  have  it,  and 
I  have  never  received  any  response  from  them  re- 
ferring to  my  statement  that  it  was  furnished  in 
satisfaction  of  the  motion.  [350] 

The  Court:  I  am  going  to  ask  you  the  direct 
question  now  so  we  will  have  a  record:  What  books 
were  they  denied? 

Mr.  Rosenberg :  The  only  books  of  which  I  know 
to  which  they  were  denied  access,  if  the  Court 
please,  are  the  records  showing  our  production  fig- 
ures and  our  sales  figures  on  products  other  than 
gypsum.  We  did  offer  to  let  any  recognized  or,  I 
guess,  any  certified  public  accountant,  because  that 
carries  with  it  the  stamp  of  reputability,  go  in  and 
get  out  the  figures.  All  they  were  interested  in  were 
the  aggregate  figures.  They  were  not  interested  in 
who  we  sold  to  or  how  much,  and  we  offered  to  per- 
mit them  to  get  that  through  a  certified  public  ac- 
countant, through  a  certified  statement;  so  I  would 
say  they  have  not  been  denied  access  to  any  records 
that  they  require  in  order  to  fully  check  the  ac- 
curacy and  the  propriety  of  our  bookkeeping  rec- 
ords. 

Mr.  Bennett:  If  Your  Honor  please,  may  I  say 
something  on  that,  and  I  will  ask  counsel  the  ques- 
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tion:  Counsel,  it  is  true  you  have  refused  our  re- 
quest as  to  the  price  you  paid  for  your  bittern,  have 
you  not? 

Mr.  Rosenberg:  I  can't  answer  that,  Mr.  Ben- 
nett. I  do  not  know  it  to  be  true. 

Mr.  Bennett:  Will  you  give  us  at  this  time  the 
price  that  you  paid  for  your  bittern? 

Mr.  Rosenberg:  If  the  Court  considers  it  rel- 
evant, certainly  we  will,  but  there  is  no  controversy 
involved  in  any  of  [351]  these  price  increases  over 
the  cost  of  the  bittern.  In  other  words,  in  none  of 
our  price  increases,  if  the  Court  please,  has  the  cost 
of  the  bittern  entered  into  the  increase,  so  that  that 
can  be  nothing  other  than  a  curious  desire  to  see 
the  terms  of  a  private  contract  that  we  have  with 
the  Leslie  Salt  people.  So  if  the  Court  feels  they 
are  entitled  to  it,  of  course,  we  would  have  no  al- 
ternative. We  would  prefer  not.  We  do  not  see  any 
sense  in  going  into  records  that  won't  shed  any 
light  on  the  issues  involved  in  this  litigation. 

Mr.  Bennett:  Do  you  mean  you  withdraw  this 
question  of  the  witness? 

Mr.  Rosenberg:  No,  I  am  not  withdrawing  any- 
thing because  you  have  placed  it  on  a  completely 
fallacious  basis.  You  are  implying  to  the  Court 
that  I  am  using  as  a  foundation  for  my  question 
the  fact  that  you  purported  to  compute  our  profit, 
and  I  think  I  have  clearly  stated  to  the  Court  that 
the  basis  for  my  question  is  that  the  witness  in  his 
direct  examination  said  that  one  of  the  considera- 
tions that  motivated  his  conclusion  that  gypsum  is 
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a  by-product  is  the  difference  between  the  market 
value  of  the  gypsimi  and  the  market  value  of  our 
magnesimn  products.  And  so  I  am  asking  the  very 
concern  that  creates  the  market  on  this  manufac- 
tured gypsmn  to  tell  me  what  they  were  selling 
the  gypsimi  for. 

Mr.  Bennett:  In  the  first  place,  Your  Honor, 
that  is  wholly  irrelevant  because  the  contract  sets 
the  price  of  it.  [352]  We  are  not  concerned  with 
the  market  price  of  gypsum  necessarily,  except  we 
have  a  contract  price  here  and  there  is  no  conten- 
tion that  the  contract  price — you  do  not  contend 
that  the  market  price  of  gypsum  is  as  much  as  the 
market  price  of  magnesiiun  sulphate,  do  you,  or 
magnesium  oxide? 

The  Court:  The  Court  is  prepared  to  rule,  gen- 
tlemen. If  you  take  a  check  of  our  procedure  here, 
you  will  find  that  we  are  utilizing  too  much  time 
entirely  in  argument. 

Mr.  Bennett:  We  may.  Your  Honor,  but,  I 
think.  Your  Honor,  it  is  an  important  thing. 

The  Court:  I  will  have  to  try  and  determine 
that. 

Mr.  Bennett:  I  wanted  Your  Honor  to,  but  I 
wanted  Your  Honor  to  determine  it  with  at  least 
as  full  an  understanding  as  counsel  could  give  it 
to  3^ou. 

The  Court:  I  went  through  this,  and  I  allowed 
some  latitude.  I  understand  exactly  what  happened 
at  most  appearances  here  and  the  circumstances 
surrounding  the  matter.  I  have  a  very  vivid  recol- 
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lection  of  it.  I  exhausted  every  effort  I  had  to  get 
the  parties  together.  They  did  get  together,  finally 
compromising  on  sending  an  accountant  out  there. 
That  is  the  last  I  heard. 

Mr.  Bennett:     We  did  not  send  an  accountant. 

The  Court:  I  have  no  control  over  that.  The 
Court  is  prepared  to  rule.  Proceed. 

Q.  (Mr.  Rosenberg)  :  Is  this  true,  Mr.  Flick, 
that  the  [353]  great  bulk  of  the  gypsimi  that  you 
purchased  from  Westvaco  Chlorine  Products  Com- 
pany has  in  turn  been  resold  by  Pacific  Portland 
Cement  Company  to  the  Permanente  Company  for 
use  as  a  cement  retarder? 

A.  A  substantial  part  of  it  has  been  resold  to 
Permanente  for  use  as  a  cement  retarder.  It  has 
varied  from  time  to  time. 

Q.  What  has  been  the  price  range  of  the  prices 
which  Permanente  has  paid  you  for  the  gypsum 
you  have  purchased  from  Westvaco  for  use  as  a 
cement  retarder? 

Mr.  Bennett:  I  object  to  that  question  on  the 
ground  it  is  incompetent,  irrelevant  and  immaterial, 
not  proper  cross  examination  and  highly  prejudi- 
cial to  the  plaintiff  in  that  it  will  result,  if  allowed, 
in  the  revealing  of  a  matter  that  is  a  confidential 
trade  secret,  disadvantageous  to  the  plaintiff  to  be 
revealed,  and  without  any  relevancy  at  all  to  any 
issue  involved  in  this  case. 

Mr.  Rosenberg:  I  will  withdraw  that  question 
for  a  moment  and  put  it  this  way  to  see  how  con- 
fidential the  information  is. 
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Q.  Is  it  true,  Mr.  Flick,  that  the  price  that  Per- 
manente  was  paying  to  Pacific  Portland  Cement 
Company  for  this  gypsum  in  October,  1946,  was 
$6.83  a  ton? 

Mr.  Bennett:     Same  objection.  Your  Honor. 

The  Court:  The  objection  is  overruled.  You 
may  answer. 

A.    Did  you  say  $6.96? 

Q.     (Mr.  Rosenberg) :     $6.83.  [354] 

A.    At  $6.83? 

Q.    Yes.  A.     In  October,  1946? 

Q.     Yes. 

A.  Well,  I  would  really  have  to  check  the  rec- 
ords to  verify  that  figure,  Mr.  Rosenberg.  I  am 
sorry  I  do  not  remember  it  accurately. 

Q.  Have  there  been  frequent  changes  in  the 
price  of  gypsum  to  Permanente? 

A.  I  wouldn't  say  there  had  been  frequent 
changes,  no.  You  will  recall  that  during  the  period 
of  OPA  price  control,  maximum  prices  were  frozen 
and  there  was  no  change  at  all. 

Q.    What  was  the  freeze  price  to  Permanente? 

A.     The  freeze  price,  as  I  remember  it,  was  $4.98. 

Q.  And  then  what  is  your  best  recollection  of 
the  price  since  the  freeze? 

A.  The  gypsum  was  decontrolled  as  cement  re- 
tarder  on  September  4,  and  I  believe  the  figure 
$6.78  comes  to  my  mind. 

Q.  So  that  during  the  time  that  you  were  buy- 
ing it  from  Westvaco  at  $2.98  you  were  selling  it 
for  $4.98,  is  that  it? 
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A.  $4.98  less  a  two  per  cent  cash  discount.  I  be- 
lieve. 

Q.  And  this  gypsuin  that  goes  to  Permanente  is 
shipped  upon  your  shipping  instructions  directly 
from  the  Westvaco  plant  to  Permanente,  is  that 
true? 

A.  That  is  true.  It  is  loaded  bulk  on  board  cars 
at  Newark  [355]  and  shipped  direct  to  Permanente 
if  it  is  sold  to  Permanente. 

Q.  Throughout  the  recent  period  of  the  con- 
tract, a  very  substantial  part  of  the  total  gypsum 
purchased  by  Pacific  from  Westvaco  has  gone  to 
Permanente,  isn't  that  true? 

Mr.  Bennett:  If  Your  Honor  please,  just  so 
the  record  is  clear,  my  objection,  as  I  understand, 
runs  through  this  whole  line  of  questioning? 

The  Court:     Let  the  record  so  show. 

Q.  (Mr.  Rosenberg)  :  That  is  true,  isn't  it,  Mr. 
Flick? 

A.    A  substantial  portion,  yes. 

Q.  And  that  gypsum  your  people  never  see, 
never  handle,  never  touch,  is  that  right? 

A.  Never  see,  never  handle,  never  touch — that 
is  correct. 

Q.  Tell  me  this  as  to  the  gypsum  that  you  take 
delivery  on  from  us — and  when  I  speak  of  ''us"  I 
mean  Westvaco — for  use  in  your  plant,  the  Pacific 
Portland  Cement  Company  plant,  that  comes  in  in 
box  cars,  does  it? 

A.  I  think  it  does.  I  would  not  be  sure  at  the 
moment  whether  it  is  always  box  cars  or  gondolas. 
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It  is  in  bulk  at  any  rate.  It  is  in  bulk  in  freight 

cars. 

Q.  It  is  in  bulk  in  freight  cars,  and  then  how- 
is  that  product  used  by  Pacific?  Is  it  dumped  in  a 
storage  place  or  is  it  used  directly  out  of  the  cars 
or  is  it  fed  from  the  cars  into  a  production  line? 
How  does  Pacific  use  that  product?  Can  you  tell 
me  that?  [356] 

A.  I  believe  that  they  first  have  to  unload  the 
cars  into  storage  and  then  it  is  used  by  Pacific  for 
cement  retarder.  It  may  be  used  by  Pacific  for 
agricultural  gypsum.  Those  are  the  main  uses :  agri- 
cultural and  cement  retarder. 

Q.  And  you  keep  that  gypsum  separate  and 
apart  from  your  mined  gypsum,  I  presume,  do 
you? 

A.  Well,  I  do  not  know  whether  there  is  a  phys- 
ical separation  deliberately  or  necessarily.  It  comes 
in  from  a  different  source,  and  I  think,  as  a  mat- 
ter, they  probably  have  separate  bins. 

Q.  Do  you  have  any  idea  how  much  the  aver- 
age amount  of  this  manufactured  gypsum  that  you 
buy  from  Westvaco  that  Pacific  has  on  hand  in 
storage  ? 

A.  No,  I  really  don't.  I  would  say  it  would 
not  be  a  very  large  amount. 

Q.     What  do  you  mean  ]jy  a  very  large  amount? 

A.  Oh,  500  tons  maybe,  somewhere  in  there.  I 
really  don't  know.  But  I  do  know  there  is  no  great 
quantity  of  a  thing  of  that  sort  stored. 
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Q.  Do  you  think  you  might  have  as  much  as 
500  tons  on  hand? 

A.    It  could  be.   Could  be. 

Q.     That  would  be  about  10  carloads! 

A.     I  am  just  guessing,  really. 

Q.     I  mean,  if  your  guess  is  right. 

A.  500  tons  would  be  about  10  cars,  but  I 
really  do  not  know.  [357]  I  hesitate  to  use  figures 
like  that. 

Mr.  Bennett:  May  I  ask  the  purpose  of  this 
line  of  examination,  both  as  to  the  price  at  which 
Pacific  sold  this  gyi)sum  to  Permanente  and  the 
quantities  stored  at  the  Pacific  plant  at  Redwood 
City?  I  ask  that  because  I  may  want  to  make  a 
motion  to  strike  the  answer.  Your  Honor. 

Mr.  Rosenberg:  I  think  I  stated  the  j)urpose  of 
asking  for  the  price. 

Mr.  Bennett:  No  I  do,  not  know  yet.  Is  it  the 
purpose  to  establish  a  market  price  for  gypsum  or 
is  it  designed  for  the  purpose  merely  to  show  that 
w^e  got  a  profit  from  this  gypsum? 

Mr.  Rosenberg:  Well,  let  us  say  it  is  for  the 
same  purpose  that  you  put  here  on  the  board,  that 
our  total  cost  is  $1.19  and  we  are  asking  for  $3.77. 

Mr.  Bennett :  Then  I  move  to  strike  it  out.  Your 
Honor,  on  the  ground  that  it  does  not  prove  any- 
thing of  the  kind.  The  only  thing  that  it  could 
prove  at  all  is  that  Pacific  sold  their  gypsum  at  a 
profit.  Now,  that  is  something  wholly  irrelevant 
to  this  case.  The  only  thing  it  could  be  offered 
to  serve  for  is  to  let  Your  Honor  see  we  made 
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a  profit  and  for  that  reason  we  ought  to  pay  their 
price,  and  the  fact  is  whether  or  not  we  made  a 
profit,  a  dime  or  ten  dolhirs  per  ton,  has  nothing 
to  do  with  this  case  whatsoever.  This  court  is  to 
decide  law  questions  here  upon  legal  principles  and 
not  upon  any  basis,  well,  the  plaintiffs  are  making 
a  profit  out  of  the  [358]  sale  of  this  gypsum:  there- 
fore they  ought  to  give  some  more  money  even 
though  the  contract  does  not  require  it.  Counsel 
should  have  answered  that  question. 

Mr.  Rosenberg:    I  have  answered  it,  counsel. 

Mr.  Bennett:  I  move  to  strike  the  answer,  if 
Your  Honor  please. 

The  Court:  I  am  glad  you  gentlemen  get  along 
so  well.  The  motion  will  be  denied.  Proceed  with 
this  case. 

Q.  (By  Mr.  Rosenberg) :  Mr.  Flick,  you  men- 
tioned you  had  a  conference  with  Mr.  Wallace,  and 
I  believe  you  said  Mr.  Williams  in  January,  1944, 
is  that  right?  A.    I  believe  so. 

Q.  At  any  rate,  you  wrote  a  letter  to  Dr.  Sea- 
ton  in  New  York — if  I  am  correct,  the  date  is 
March  11,  1944,  Exhibit  &— to  which  Dr.  Seaton 
replied  and  told  you  that  he  would  be  out  here 
in  April  and  he  would  talk  to  you  at  that  time; 
do  you  recall  that?  A.    Yes. 

Q.  And  then  you  said  that  Dr.  Seaton  did  come 
out  and  you  had  a  conference  with  him,  is  that 
right?  A.     That  is  correct. 
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Q.  Tell  me  what  was  discussed  at  that  conver- 
sation you  had  vdth  Dr  Seaton 

A.  We  discussed  this  whole  question  of  the 
price  to  be  paid  for  the  gypsum  and  the  accounts, 
the  charges  to  the  cost  of  [359]  production  of  this 
gypsum,  the  Westvaco's  accounting  system,  account- 
ing methods,  and  we  questioned  how  we  might 
settle  our  differences  and  find  a  way  to  get  along 
in  the  future,  and  so  forth,  a  general  sort  of  dis- 
cussion. 

Q.    What  was  that? 

A.  There  was  a  general  discussion  along  those 
lines.  We  were  covering  the  same  ground  that  I  had 
been  over  with  Mr.  Williams  and  Mr.  Wallace. 

Q.  Do  you  have  notes  on  that  conference,  as 
you  do  on  all  your  other  conferences? 

A.  I  do  not  have  notes  on  all  my  conferences. 
It  is  my  custom  to  make  notes  when  I  think  it  is 
something  worth  having  in  the  future. 

Q.  Did  you  make  any  notes  on  that  particular 
conference?  A.     I  may  have. 

Q.    Will  you  look  and  see  ? 

A.     I  haven't  them  with  me. 

Q.    Was  Mr.  Wallace  present  at  that  conference  ? 

A.     Yes. 

Q.  Was  there  any  discussion  at  that  time  aliout 
the  cancelation  clause  in  the  contract  ? 

A.     The  cancelation  clause? 

Q.  Yes,  about  possibly  amending  the  contract 
to  make  the  cancelation  clause  mutual  so  that  West- 
vaco  would  have  a  cancelation  privilege  as  well  as 
Pacific.  [360] 
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A.  I  do  not  rememl^er  specific  discussion  a])out 
the  cancelation  clause.  There  may  have  been.  There 
was  a  good  deal  of  general  conversation  about  the 
escalator  clause  and  the  fact  that  Westvaco  seemed 
to  interpret  it  to  work  in  only  one  direction,  and  we 
thought  it  ought  fairly  to  work  in  ])oth  directions, 
and  it  seems  to  me  it  was  in  that  connection  that 
Dr.  Seaton  said,  "Well,  you  have  got  a  cancelation 
clause."  I  do  not  remember  any  particular  discus- 
sion about  the  cancelation  clause.  There  was  a 
general  discussion  about  the  contract. 

Q.  Is  this  true,  that  in  the  course  of  that  con- 
versation you  told  Dr.  Seaton  that  you  thought  that 
this  escalator  clause  ought  to  be  modified  so  that 
it  would  work  down  as  well  as  upward  and  Dr.  Sea- 
ton said,  "Well,  you  have  a  cancelation  clause  that 
only  works  one  way  and  perhaps  if  we  can  modify 
one  we  can  modify  both."  Do  you  remember  some- 
thing of  that  sorf? 

A.  I  remember  we  discussed  the  escalator  clause 
and  the  fact  that  we  felt  that  it  fairly  ought  to 
work  in  both  directions,  and  that  Dr.  Seaton  prob- 
ably did  say  that,  reminding  us  in  that  connection 
we  had  a  cancelation  clause.  I  remember  very 
definitely  Dr.  Seaton 's  position  that  if  we  were 
going  to  talk  about  modifying  the  contract  in  any 
way,  that  it  was  his  position  that  nothing  whatever 
should  1)6  modified  unless  the  entire  contract  were 
renegotiated  from  scratch.  But  nothing  was  done 
along  these  lines. 
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Q.  Mr.  Flick,  is  this  true,  that  from  the  time 
that  you  [361]  familiarized  yourself  with  this  con- 
tract and  the  transactions  of  the  j^arties  thereunder 
you  miderstood  that  Pacific  was  entitled  to  no  credit 
deductions  on  the  shipments  from  Westvaco  so 
long-  as  the  gypsum  content  equaled  or  exceeded 
95.51  per  cent,  isn't  that  true? 

A.  That  is  correct.  The  contract  provides  for 
a  deduction  if  the  gypsum  value  falls  below  95.51 
per  cent. 

Q.  From  the  time  you  went  with  the  firm  until 
late  in  1914,  Pacific  did  take  credit  deductions 
where  the  gypsum  content  fell  below  97.51,  al- 
though it  exceeded  95.51,  is  that  true? 

A.  There  were  a  number  of  instances  when  such 
mistakes  were  made  in  the  office  and  they  have  been 
tabulated  and  a  check  was  tendered  to  Westvaco. 

Q.  When  was  that  first  brought  to  your  atten- 
tion? 

A.  Mr.  Kaapcke  in  connection  with  this  suit 
asked  me  about  such  deductions  and  whether  we 
had  made  any  deductions  for  anything  other  than 
the  gypsum  value  percentage  of  whether  we  had 
made  any  deductions  on  account  of  the  impurities, 
and  I  had  a  recheck  made  of  the  files,  and  we  as- 
sembled all  of  these  clerical  errors  as  they  were 
found,  in  instances  where  the  clerk  or  clerk  han- 
dling the  thing  have  made  such  mistakes  and  is- 
sued credit  memorandums  and  sent  them  a  check, 
although  we  were  advised  by  counsel  that  half  the 
amount  had  outlawed;  we  nevertheless  tendered  a 
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check  for  the  entire  amount.    It  was  a  little  over 

$500.   [362] 

Q.  Do  you  recall  getting  a  letter  from  Mr.  Watt 
in  October,  1946,  calling  your  attention  to  the  fact 
that  there  was  $514  due  for  credit  deductions  that 
had  been  erroneously  taken? 

A.     In  1946,  when? 

Q.     The  letter  was  dated  October  31,  1946. 

Mr.  Bennett:  Do  you  have  the  letter,  counsel? 
I  think  if  you  have  the  letter  it  ought  to  be  shown 
the  witness. 

Mr.  Rosenberg :  You  have  the  original,  Mr.  Ben- 
nett. 

Q.  (By  the  Coui't) :  Do  you  recall  such  a 
letter? 

A.  At  that  time  I  remember  Westvaco  was  as- 
serting total  claims  of  over  $11,000,  as  I  remem- 
ber it,  on  the  differences  and  disputes  over  these 
specifications  chargebacks  and  there  well  may  have 
been  such  a  letter.  It  seems  to  me  they  had  the 
account  divided  into  two  or  three  parts  and  I  told 
Mr.  Wallace  if  he  would  show  me  where  we  were 
wrong  we  would  be  able  to  check  it  and  correct  it 
if  we  were  wrong. 

Q.  (By  Mr.  Rosenberg) :  Mr.  Flick,  you  vis- 
ited the  plant  at  Westvaco  on  a  number  of  occa- 
sions, have  you? 

A.  Not  on  a  number  of  occasions.  I  have  been 
down  there  several  times. 

Q.  You  have  been  down  there  when  the  bromine 
plant  was  operating,  have  you? 
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A.  I  was  there  in  January,  1944,  for  the  first 
time,  and  I  am  quite  sure  the  bromine  plant  was 
in  operation  at  that  time. 

Q.  Is  this  true,  that  there  are  in  effect  three 
plants  [363]  comprising  the  entire  plant  down 
there:  the  bromine  plant,  the  gypsum  plant  and 
the  magnesimn  plant?  Would  you  say  that  that 
is  true*? 

A.  Well,  I  think  there  is  also  another  plant, 
which  is  advertised  for  sale  by  the  Defense  Plant 
Corporation,  which  was  at  Newark,  a  part  of  the 
same  general  plant  layout,  isn't  that  true?  The 
Rubber  Reserve  Corporation  contract  deal? 

Q.  I  am  talking  of  the  regular — that  was  a  war 
plant,  wasn't  it?  A.    Yes. 

Q.  I  am  talking  of  the  regular  chemical  plant 
the  Westvaco  had  at  Newark,  California. 

A.  Yes.  Now,  what  else  may  have  been  there 
I  do  not  know. 

Q.  Other  than  what?  I  asked  you  isn't  it 
true 

A.  The  plant  may  have  included  other  units 
besides  magnesium  oxide,  bromine  and  gypsum.  I 
really  do  not  know  because  I  was  never  interested 
in  the  plant  as  a  whole.  I  do  not  think  I  was  ever 
shown  the  plant  as  a  whole. 

Q.  (By  the  Court)  :  He  wants  to  know  if  those 
units  existed  down  there  at  that  time. 

A.    At  that  time  those  units  did  exist. 

Q.  (By  Mr.  Rosenberg) :  Was  it  explained  to 
you,  and  you  observed,  didn't  you,  that  the  bittern 
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goes  first  to  the  bromine  plant  and  the  bromine 

is  extracted,  is  that  right? 

A.     That  was  my  understanding.  [364] 

Q.  And  then  the  bittern  goes  to  gyi^sum  plant 
and  the  gyi^sum  was  taken  out?  A.     Yes. 

Q.  And  then  the  residue  goes  to  the  magnesium 
plant  and  the  magnesia  is  extracted,  is  that  right  ? 

A.     Yes,  that  chart  shows  it,  as  I  understand  it. 

Q.  That  does  not  show  the  bromine  operation, 
does  it? 

A.  Well,  the  bromine  operation,  as  I  understand, 
has  been  discontinued. 

Q.  Do  you  know  how  many  products  are  made 
down  there  at  that  plant,  how  many  finished  prod- 
ucts by  Westvaco  at  the  Newark  plant  ? 

A.  Well,  as  I  have  told  you,  I  know  the  bro- 
mine and  magnesium  oxide  and  gypsum  plants  were 
there.  Now,  what  else  there  may  have  been,  like  this 
Rubber  Reserve  plant,  I  really  do  not  know. 

Q.     No.  I  am  just  speaking  of  those  three  plants. 

A.    I  do  not  know. 

Q.    You  do  not  know? 

A.  I  know  magnesium  oxide  is  produced.  Your 
Honor,  in  the  form  of  what  is  called  periclase, 
which  is  about  90  per  cent  magnesium  oxide.  I 
do  not  know  what  the  total  roster  of  Westvaco 's 
products  might  be. 

Q.  In  other  words,  this  magnesium  oxide,  that 
is  merely  a  chemical  term,  but  the  actual  commer- 
cial product  that  comes  out  of  the  plant  is  in  nu- 
merous and  various  forms,  isn't  it?  [365] 
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A.    I  do  not  know. 

Q.     You  do  not  know  ? 

A.  I  understood  that  periclase  was  certainly 
the  chief  product. 

Q.  Let  me  ask  you  this:  I  believe  you  stated — 
if  I  am  incorrect  you  tell  me — that  one  of  the  con- 
siderations which  cause  you  to  conclude  that  gyp- 
sum is  a  byproduct  is  that  the  quantity  of  gypsum 
produced  is  dependent  upon  the  quantity  of  the 
magnesium  oxide  that  is  produced,  is  that  right? 

A.  That  is  a  consideration,  a  definite  charac- 
teristic of  a  byproduct  is  that  it  is  something  which 
is  produced  incidental  to  the  production  of  the  main 
product,  and  oftentimes  as  a  result  of  removing  an 
impurity  from  the  main  product  or  removing,  in 
examples  we  have  used,  the  hull  of  the  pineapple 
or  taking  the  pits  out  of  the  peaches  and  what  not. 
In  this  case,  I  understand  that  the  gypsum  results 
from  removing  the  sulphate  impurities. 

Q.  And  your  assumption  is  that  the  removal  of 
the  gyi3sum  is  incidental  to  the  ultimate  produc- 
tion of  the  magnesium  oxide,  isn't  that  correct? 

A.  I  understand  that  if  you  do  not  get  tfiose 
sulphates  out  you  won't  get  a  pure  magnesium 
oxide. 

Q.  And  that  the  gypsum  is  produced  as  an  in- 
cidental operation  in  the  manufacture  of  what  I 
presume  you  would  call  the  main  product,  magne- 
sium oxide,  isn't  that  right? 

A.  You  have  to  get  the  sulphates  out,  and  you 
get  them  out  by  [366]  means  of  precipitating  the 
gypsum. 
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Q.  And  therefore  you  have  assumed  and  con- 
clude that  the  amount  of  gypsum  that  you  produce 
is  dependent  upon  the  amount  of  the  main  product, 
as  you  call  it,  magnesium  oxide  that  is  produced, 
is  that  true? 

A.  Let  me  put  it  this  way:  The  amount  of  gyp- 
sum that  is  produced,  as  I  understand  it,  is  de- 
pendent upon  the  amount  of  sulphate  that  you 
have  got  to  get  out  and  the  amount  of  sulphate 
that  you  have  to  get  out  is  dependent  on  the  quan- 
tity of  bittern  you  process,  and  in  1943  I  under- 
stood that  Westvaco  changed  from  using  calcined 
shells,  to  make  the  calcium  hydroxide  shown  in  the 
lower  left  corner  of  the  chart,  and  used  a  calcine 
dolomite,  which  contains  a  substantial  portion  of 
magnesium,  and  when  they  made  that  change  they 
could  get  their  magnesium  oxide  with  less  bittern 
water,  therefore  less  sulphates  to  be  removed,  and 
therefore  our  tonnage  of  gypsum  dropped  7,500 
tons  or  23  per  cent  in  the  year  1943.  That  shows 
the  byproduct  nature. 

The  Court:    We  will  take  a  recess. 
(Recess.)   [367] 

Q.  (By  Mr.  Rosenberg)  :  Mr.  Flick,  I  just  want 
this  in  the  record  in  a  general  way ;  it  is  true,  is  it 
not,  that  in  taking  these  credit  deductions  under 
the  provisions  of  paragraph  5  of  the  contract  Pa- 
cific likewise  has  taken  deductions  on  a  fractional 
basis  when  the  gypsum  content  fell  below  95.51:  in 
other  words,  if  the  gypsum  content  fell  below  95.51 
you — and  in  those  instances  also  where  Pacific  took 
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credit  where  it  was  above  95.51,  you  would  take 
credit  for  that  at  the  rate  of  10  cents  per  ton  or 
fractional  part  thereof  for  each  per  cent  or  frac- 
tional part  that  the  gypsum  content  fell  below 
95.51  per  cent? 

A.  I  believe  you  stated  that  correctly.  We  have 
followed  the  percentage  below  95.51 — let  us  say  it 
is  iy2  per  cent  below.  Ten  at  10  cents  a  ton  you 
would  multiply  by  II/2  V^^  cent. 

Q.    I  think  you  are  mistaken. 

A.    I  believe  you  said  what  we  do. 

The  Court:    In  the  event  it  went  the  other  way. 

A.  You  are  not  entitled  to  any  deduction  above, 
Your  Honor.  Only  if  it  falls  below  95.51 — if  it  was 
94.51,  then  you  would  be  1  per  cent  below  and  we 
would  charge  10  cents  a  ton. 

Mr.  Rosenberg:  Let  me  ask  this  question:  If  it 
falls  under  94.51  per  cent  you  charge  10  cents  a 
ton  for  the  3  per  cent  that  it  falls  below  97.51? 

A.    Yes. 

Q.  And  although  it  may  surprise  the  Court,  we 
don't  question  [368]  the  correctness  of  that — the 
contract  provides  that  we  have  a  2  per  cent  tol- 
erance, but  if  we  exceed  that  2  per  cent,  they  are 
entitled  to  10  cents  per  ton  credit  for  each  per  cent 
that  the  gypsum  content  falls  below  the  chemical 
content  of  97.51.  The  only  difference  between  us 
in  that  respect  is  we  question  their  right  to  take 
fractional  parts  and  Pacific  is  claiming  the  right 
to  take  fractional  parts. 

The  Witness:     That's  right. 
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May  I  correct — I  am  not  familiar  with  the  pro- 
cedure, but  I  would  like  to  correct  an  answer  I 
made  just  before  the  recess. 

Q.     All  right. 

A.  With  respect  to  the  word  ''residue."  You 
asked  me  about  after  we  took,  after  the  gypsum 
was  taken  out  and  the  residue  going  on  to  the 
magnesiiun  oxide  process,  I  believe  I  said  yes.  I 
don't  mean  to  use  that  word  ''residue" 

Q.     No,  I  understand. 

A.  because  it  is  not  residue  but  it  has  mag- 
nesium chloride  in  it  from  which  the  major  product 
magnesium  oxide  is  obtained  in  the  next  step.  I 
want  to  correct  that  word  residue. 

Q.  What  you  meant  is  the  fluid  remaining  after 
this  gypsiun  is  extracted  goes  on  to 

A.  The  fluid  containing  the  magnesium  chloride 
is  the  thing  from  which  the  magnesium  oxide  is 
obtained  in  the  next  stage.  [369] 

Q.  In  other  words,  at  this  point  the  magnesium 
sulphate  which  is  a  bittern  water 

A.     It  is  not  the  bittern  itself,  it  is  in  the  water. 

Q.  It  is  in  there.  Calcium  chloride  is  added  and 
the  gypsum  is  taken  off;  is  that  right? 

A.  When  you  add  calcium  chloride  to  magne- 
sium sulphate,  both  those  chemical  compounds 
break  down  and  recombine  or  regroup,  so  that  you 
then  have  magnesium  chloride  and  calciiun  sul- 
phate. 

Q.  This  is  the  fluid  that  goes  on  into  the  chem- 
ical plant  from  which  the  magnesia  is  extracted 
(indicating  on  diagram). 
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Mr.  Bennett:     When  you  say  "this" — 


Mr.  Rosenberg:     The  magnesium  chloride 

A.  (The  Witness)  :  Magnesium  chloride  is  in 
the  fluid  that  goes  on  to  the  next  stage. 

Q.  Assuming  that  we  would  discontinue  the 
process  at  this  point  for  the  reason  there  was  no 
market  for  magnesium  products  and  we  discon- 
tinued the  process  at  the  point  where  the  gypsum 
is  taken  off.  Would  you  still  consider  gypsum  to 
be  a  by-product? 

A.  If  gypsum  were  then  the  only  product,  ob- 
viously it  could  not  be  a  by-product,  but  you  would 
not  do  that  because  you  could  not  afford  it. 

Q.  Well,  that  would  depend  on  the  price  of  gyp- 
sum as  to  whether  we  could  afford  it. 

A.     I  hope  it  does  not  go  that  high. 

Q.  As  I  understood  your  testimony  yesterday, 
you  stated  that  [370]  one  of  the  reasons  why,  in 
your  expert  opinion,  overhead  is  not  properly 
chargeable  to  a  by-product  is  that  if  you  discon- 
tinue the  processing  of  the  by-product,  the  over- 
head would  continue  and  it  would  be  impossible 
to  directly  ascertain  the  overhead  charges  that 
were  caused  by  the  processing  of  the  gypsum.  Is 
that  true*?  Let  me  read  your  testimony.  This  is 
what  you  said: 

"Now  we  come  to  indirect  or  overhead  charges. 
Those  charges,  those  overhead  charges  which  you 
would  have  anyway,  whether  you  processed  the 
material  or  whether  you  dump  it  in  the  Bay,  those 
charges  which  you  cannot  directly  ascertain  were 


Westvaco  Chlorine  Products  Corp.         401 

(Testimony  of  C.  Bruce  Flick.) 

caused  by  this  processing  of  that  by-product,  those 

charges  are  not  properly  chargeable." 

Do  you  recall  giving  that  testimony? 

A.     Yes;  I  think  that  is  a  very  good  statement. 

Q.  If  I  understand  that  testimony,  one  of  the 
reasons  why  you  said  that,  in  your  expert  opinion, 
and  as  a  matter  of  good  accounting,  it  is  not  proper 
to  charge  overhead  expense  to  processing  of  a  so- 
called  by-product,  is  that  if  you  did  not  process  the 
by-product,  the  overhead  would  continue  anyway 
and  it  would  be  impossible  to  determine  how  much 
of  the  overhead  charge  directly  attributable  to  the 
processing  of  the  by-product;  is  that  a  correct 
statement  ?  A.     Correct. 

Q.  Wouldn't  that  same  principle  apply  in  the 
case  of  a  joint  [371]  product?  A.     No. 

Q.  Let  me  put  it  in  this  manner:  If  you  are 
making  four  joint  products  in  a  plant  and  as  you 
have  stated  before  you  charge  certain  charges 
which  you  allocated  as  overhead  and  which  can 
not  be  directly  attributable  to  the  various  products 
that  you  manufacture  and  because  of  unprofitable- 
ness you  discontinued  the  manufacture  of  one  of 
those  products,  your  overhead  would  continue, 
would  it  not? 

A.  Yes,  but  the  situation  is  entirely  different. 
Let  me  explain,  in  the  case  of  joint  products — let's 
go  back  to  our  Gerlach,  Nevada  plant  where  we 
have  four  products,  we  call  joint  products.  If  you 
discontinue  one  of  the  four  products  then  you  have 
three  joint  products.  Now,  at  this  plant  if  you  dis- 
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continue  drying,  grinding  and  shipping  this  by- 
product material  which  comes  off  the  filter,  it  is 
the  filter  cake,  and  you  throw  it  into  the  Bay, 
why,  you  still  are  making  your  major  products. 
The  essential  difference  in  accounting  between  by- 
product and  joint  product  is  that  characteristic  of 
the  by-product:  it  is  a  valueless  waste  imtil  you 
have  processed  it  and  put  it  in  form  where  you  can 
get  something  for  it. 

Q.     Is  that  true  of  any  raw  material? 

A.    No. 

Q.     For  all  practical  purposes?  A.     No. 

Q.     It  is  a  valueless  waste?  A.     No. 

Q.  Until  you  make  something  marketable  out  of 
it? 

A.  No.  Our  gypsum,  as  we  get  it  from  the 
quarry  is  not  at  that  stage  a  valueless  waste. 

Q.  Where  does  it  change  the  logic  of  your  ac- 
counting ?  Let  me  ask  this :  Is  this  true,  that  if  you 
discontinue  in  your  Gerlach  plant  one  of  the  four 
products  that  you  are  making,  you  would  continue 
to  have  overhead  expense. 

A.  You  would  then  have  three  joint  products 
and  you  would  spread  against  those  three  joint 
products  the  cost  of  making  your  three  products. 
NoAv,  I  don't  want  to  quibble  over  the  word  '' over- 
head", but  I  presume  you  are  talking  now  about 
charges  right  at  that  plant. 

Q.  That's  right.  Then  if  you  were  only  making 
three  products  the  overhead  that  you  had  before 
to  spread  against  four  products,  you  have  to  spread 
it  over  the  three  products.  A.    Sure. 


Westvaco  Chlorine  Products  Corp,  403 

(Testimony  of  C.  Bruce  Flick.) 

Q.  Why  is  the  philosophy  or  the  rationale  or 
logic  any  different  in  that  case  than  in  the  case 
of  a  by-product,  where  does  that  change  the  logic? 

A.  There  is  a  very  definite  difference  in  the 
logic.  When  we  quarry  the  rock  at  Gerlach  there 
is  never  a  point  at  which  that  rock  can  be  called 
a  waste  material.  We  crush  the  rock.  Then  we  can 
make  either  agricultural  gypsum  or  hard  wall  plas- 
ter [373]  or  stucco,  or  we  manufacture  the  wall 
board,  or  we  can  sell  it  as  a  cement  retarder.  There 
is  never  at  any  stage  anything  that  you  can  call 
a  waste  material.  You  don't  have  to  pull  anything, 
any  impurity  out  of  the  rock.  You  don't  have  to 
peel  anything  off  the  rock.  When  you  come  to  a 
typical  by-product,  and  this  is  really  the  heart  of 
the  logic,  your  typical  by-product  is  a  material 
which  is  both  incidental  to  the  production  of  a 
major  product  and  the  by-product  material  typically 
a  valueless  waste  until  you  have  done  something 
to  it. 

Let  me  answer  this  question  further  as  to  your 
by-product.  One  school  of  accounting  says  simply 
credit  the  proceeds  of  the  sale  of  the  by-product 
against  the  cost  of  the  main  product,  but  where  you 
have  to  process  the  by-product  you  charge  only 
what  you  are  actually  out  of  pocket  to  do  what  is 
necessary  to  give  that  waste  material  a  market 
value.  That  is  the  logic  underlying  the  accounting 
practice. 

Q.  Do  you  think  there  might  be  some  distinc- 
tion in  cost  accounting  in  a  chemical  plant  as  dis- 
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tinguished  from  other  manufacturing  operations 
where  you  start  with  something  that  has  intrinsic 
value  in  itself,  like  gypsum,  can  you  conceive  of 
any  difference  in  the  treatment  by  reason  of  the 
difference  in  the  nature  of  the  industry? 

A.  I  don't  see  any  reason  why  there  should  be 
any  different  treatment  in  accounting  for  by-prod- 
ucts in  one  kind  of  industry  and  another  kind  of 
industry.  It  does  not  hang  on  the  kind  of  [374] 
industry.  It  hangs  really  on  the  nature  of  the  by- 
product. 

Q.  You  have  been  over  at  the  plant.  This  is 
true,  that  the  mother  material  in  which  all  of  these 
processes  stem  or  from  which  they  stem,  is  the 
bittern,  isn't  it?  A.     The  mother  material? 

Q.     Answer  ''yes"  or  ''no". 

A.  I  can  not  answer  "yes"  or  "no"  because  the 
wording  of  the  question,  you  say  from  which  all 
these  products  stem. 

Q.     Yes. 

A.  The  gypsum  is  not  a  product  which  stems 
from  the  mother  material.  The  gypsum  is  an  im- 
purity in  the  mother  material,  it  must  be  gotten 
out. 

Q.     It  is  in  the  mother  material. 

A.  The  sulphate  is,  the  calcium  part  is  not  in 
the  mother  material. 

Q.  In  all  the  processes  at  this  plant  they  start 
with  the  bittern? 

A.    Yes.  That  is  the  first  thing — 


Westvaco  Chlorine  Products  Corp.  405 

(Testimony  of  C.  Bruce  Flick.) 

Q.  And  the  bittern  is  nothing  but  salt  water 
from  which  the  Leslie  Salt  Company  has  precipi- 
tated the  salt;  isn't  that  right? 

A.  That  is  as  I  understand  it.  Under  that  pre- 
cipitation and  other  chemical  effects,  it  is  concen- 
trated bittern  water  and  it  reaches  that  condition 
in  connection  with  the  magnesimn  sulphate  which 
is  not  characteristic,  as  I  understand  it,  of  the  un- 
concentrated  sea  water.   [375] 

Q.  Well,  we  start  with  the  bittern,  which  is  the 
sea  water  after  the  salt  has  been  taken  out. 

A.  I  would  call  it  concentrated  sea  water  after 
the  salt,  most  of  the  salt,  has  been  taken  out.  There 
is  still,  I  think,  quite  a  bit  of  salt  in  it. 

Q.  As  a  matter  of  fact,  that  bittern  itself  is  a 
sea  water  which  the  Leslie  Salt  Company  produces  ? 

A.     I  suppose  you  might  call  it  so. 

Q.     Well,  do  you  have  any  doubt  about  it? 

A.  I  don't  know  anything  about  Leslie  Salt 
Company's  process. 

Q.  You  are  starting  here  with  a  material  which 
is,  you  might  say,  a  chemical  substance  from  which 
a  chemical  plant  is  going  to  extract  various  chemi- 
cal elements. 

A.  That  is  true,  but  I  don't  know  why  the  word 
chmeical  has  any  magic.  It  is  merely  sea  water. 

Q.  Well,  I  am  impressed  by  the  magic  which 
you  apply  to  the  word  "by-product".  How  do  you 
figure —  A.     I    have    explained    that. 

Mr.  Bennett:     Your  Honor — 

Mr.  Rosenberg:  I  withdraw  it.  I  withdraw  the 
statement. 
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Q.  So  that  the  fact  of  the  matter  is  that  in 
the  chemical  operation  of  this  kind  you  start  with 
a  mother  material  and  then  with  the  combination 
of  other  chemicals  you  extract  various  chemical 
elements  from  the  material  as  it  proceeds  through 
the  various  processes;  is  that  right?  [376] 

A.  You  start  with  the  bittern  water  which  con- 
tains two  chemical  compounds,  two  magnesia  com- 
pounds, you  have  to  do  that  in  order  to  get  mag- 
nesium oxide. 

Q.  Can't  you  just  as  well  say  that  it  also  con- 
tains sulphates  that  you  are  anxious  to  get  out  as 
gypsum  ? 

A.  It  contains  an  impurity  which  you  must  get 
rid  of  to  get  your  magnesiiun  oxide. 

Q.  It  is  a  fact,  is  it  not,  there  is  quite  a  sub- 
stantial physical  plant  over  there  that  is  devoted 
exclusively  to  the  grinding,  filtering  and  drying 
and  processing  of  the  gypsum;  is  that  true? 

A.  Well,  what  you  mean  by  the  words  ''quite 
a  substantial  plant",  I  don't  quite  know. 

The  Court:  Well,  there  are  three  units  over 
there  and  one  of  the  units  is  for  gypsum. 

A.  That  is  true,  your  Honor.  The  gypsum  unit 
is  not  a  big  unit  in  a  manufacturing  sense  of  the 
term. 

The  Court:  In  any  event,  there  are  three  units 
and  one  is  a  gypsum  tank,  a  gjrpsum  unit. 

A.    Yes,  your  Honor. 

Mr.  Rosenberg:  Q.  Mr.  Flick,  I  show  you  an 
article  entitled  "Bromide,  Lime,  Magnesia,   Gyp- 
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sum."  The  article  is  from  the  ''Pacific  Chemical 
and  Metallurgical  Industry,"  October  1938.  It  is 
divided  into  four  sections.  The  first  one  is  bromide. 
The  second  one  is  lime.  The  third  one  is  magnesia 
[377]  and  the  fourth  is  gypsum.  I  direct  your  at- 
tention to  these  pictures  opposite  the  article  on 
gypsum.  Do  you  recognize  that  as  being  the  gypsum 
plant  of  the  Westvaco  Chloride  Products  Corpora- 
tion at  Newark,  California? 

A.  I  can  not  tell  from  these  pictures.  It  might 
be  most  any  kind  of  plant.  The  tanks  in  the  middle 
look  like  the  slurry  tanks  at  Permanente.  I  am 
sorry,  I  can  not  identify  industrial  pictures  like 
that. 

Q.  But  you  have  seen  the  plant  there.  There  are 
l^recipitation  tanks,  there  are  mixers,  there  is  a 
grinding  machine,  there  is  a  filter  and  there  is  a 
drying  kiln;  is  that  right? 

A.  The  precipitation  tank,  you  have  described 
certain  pieces  of  equipment,  they  are  not  all  part 
of  the  gypsum  unit. 

Q.  Well,  the  tanks  are  tanks  in  which  the  gyp- 
sum is  precipitated? 

A.  As  I  understand  it,  they  are  tanks  in  which 
this  liquid  sort  of  settles  and  the  chemical  reaction 
goes  on,  it  is  in  the  tank  and  there  is  air  bubble 
agitation  and  the  result  of  all  that  is  the  gypsum 
crystals  do  form  in  those  tanks  and  then  it  has  to 
be  filtered  out  for  a  complete  separation  of  gypsum 
from  the  stream  containing  the  magnesimn  cholride 
that  goes  on  into  the  next  stage  of  the  manufacture 
of  the  magnesium  oxide. 
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Q.  Then  there  is  equipment  there  for  the  pur- 
pose of  conveying  the  dry  gypsum  from  the  drier 
over  to  the  warehouse  or  to  the  cars  for  shipment? 

A.  Yes.  You  have  to  have  conveyors,  I  think 
there  is  a  drier,  a  grinder  and  one  piece  of  equip- 
ment, as  I  remember  it,  one  of  the  Raymond  Kiln 
mills. 

Q.     Over  to  the  warehouse? 

A.     That's  right,  storage  bins. 

Q.  Do  I  understand  that  you  had  any  question 
in  your  mind  that  the  depreciation  charged  on  this 
equipment  that  is  devoted  exclusively  to  processing 
of  gypsum  is  a  proper  item  to  be  included  in  the 
cost  of  producing  gypsum;  do  you  question  that? 

A.  I  don't  question  that.  I  question  the  method 
of  depreciation. 

Q.    What  method  of  depreciation? 

A.     The  straight  line  method. 

Q.  Who  told  you  that  we  followed  the  straight 
line  method?  A.     Mr.  Cuneo. 

Q.     When?  A.     January  14,  1944. 

Q.     Is  that  in  your  notes  of  your  conference? 

A.    Yes.  Would  you  like  to  see  it? 

Mr.  Rosenberg:    Yes.  [379] 

A.    I  find  it  here,  if  you  would  like  to  look  at  it. 

Q.    Just  tell  me  what  he  said. 

A.  This  is  my  note  under  the  heading  of  '' De- 
preciation": 

''Gypsum  department  equipment  depreciated  di- 
rectly. Other  equipment,  such  as  compressors,  et 
cetera,  not  directly  allocable  is  charged  in  ratio  of 
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the  plant  values  which  are  directly  allocable.  Com- 
posite rate,  straightline  for  entire  plant  spread  to 
departments."  And  a  further  note  on  depreciation: 
''Depreciation  detail  to  be  obtained  from  New 
York." 

Q.  What  is  your  objection  to  the  determination 
of  depreciation  on  that  basis? 

A.     On  the  straight  line  basis? 

Q.     Yes,  the  composite  rate. 

A.  The  composite  rate.  Let  us  take  them  one 
at  a  time.  May  I  discuss  first  the  straight  line? 

Q.    Yes. 

A.  The  straight  line  method  of  depreciation  is 
a  method  which  assumes  that  a  machine  will  have 
a  certain  useful  life  in  terms  of  years.  For  example, 
if  you  think  that  a  machine  will  last  for  ten  years, 
then  you  write  off  each  year  one-tenth  of  the  cost 
of  the  machine.  In  the  case  of  this  by-product  gyp- 
sum, where  you  have  a  fluctuating  tonnage,  the  an- 
nual depreciation  remaining  under  such  a  method 
practically  unchanged,  if  your  tonnage  drops,  the 
per-ton  charge  goes  up,  as  actually  happened  in 
these  figures  from  1942  to  1943,  and  the  result  of 
that  is  [380]  that  your  price  would  go  up  under 
your  escalator  clause  and  you  would  pay  an  in- 
creased price  for  the  remainder  of  the  25-year  con- 
tract, because  of  that  bookkeeping  method  adopted 
of  straight  line  depreciation.  Straight  line  deprecia- 
tion does  not  reflect  the  actual  wearing  out  of  the 
machine.  It  is  only  a  hypothetical  or  theoretical, 
convenient  method  of  writing  it  off.  Now,  for  this 
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purpose  the  correct  method  would  be  the  production 
method  to  estimate  how  many  tons  of  gypsum  that 
machine  should  be  good  for,  and  then  to  divide 
the  cost  of  the  machine  by  the  number  of  tons  to 
be  put  through  it,  and  arrive  at  a  depreciation  rate 
per  ton. 

Q.  Do  you  have  any  way  of  knowing  whether 
what  you  call  the  straight  line  depreciation  has  re- 
sulted in  any  higher  rate  of  depreciation  than 
would  result  in  the  tonnage  method  that  you  sug- 
gest we  employed  ? 

A.  I  have  just  told  you  it  resulted  in  a  7-cent 
increase  from  1942  to  1943,  where  if  the  deprecia- 
tion were  on  a  per-ton  basis  such  an  increase  would 
not  have  appeared.  There  was  no  actual  increase  in 
the  cost  of  manufacture  of  the  by-product  gypsum 
of  7  cents  a  ton  in  those  two  years.  The  machines 
did  not  wear  out  faster  because  less  tonnage  went 
through  them.  It  is  a  bookkeeping  thing  that  has 
a  result  that  is  apparent  rather  than  real. 

Q.  That  is  a  common  method  of  determining 
depreciation,  isn't  it?  [381] 

A.  Quite  common.  I  merely  point  out  that  it 
does  not  work  fairly  here,  or  correctly,  rather. 

Q.  Let  us  go  into  insurance.  Do  you  question 
the  propriety  of  including  in  cost  of  production 
the  expense  of  insuring  the  plant  that  is  devoted 
to  the  production  of  gypsum? 

A.  I  will  say  ''Yes,"  and  then  if  I  may  explain 
my  answer  a  little  bit,  I  have  taken  the  view,  and 
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I  believe  I  have  expressed  it,  that  in  my  opinion, 
by  its  nature — I  am  speaking  now  of  property  in- 
surance, such  as  fire  insurance — is  that  what  you 
mean  ? 

Q.     Yes. 

A.  Fire  insurance,  for  example,  by  its  nature, 
is  essentially  protection  to  the  company  in  case 
anything  happens  to  the  equipment  and  as  a  finan- 
cial protection  sort  of  item  I  do  not  believe  that 
it  should  be  included  in  actual  cost  of  manufacture. 
But  I  am  quite  prepared  to  say  that  if  the  amount 
of  fire  insurance  carried  on  those  machines,  that 
equipment,  directly  in  the  gypsum  department,  can 
be  ascertained  directly,  that  I  would  not  quarrel 
over  its  inclusion. 

Q.  And  I  presiune  you  would  concede  the  same 
with  reference  to  taxes  that  could  be  related  to  the 
equipment  that  was  used  in  the  production  of  gyp- 
sum, would  you,  property  taxes? 

A.  Property  taxes — again  I  feel  that  the  best 
construction  would  be,  inasmuch  as  taxes  are  levied 
by  outside  taxing  authorities,  you  cannot  control 
the  amoimt  of  the  assessment,  [382]  the  tax  rate, 
or  anything  else.  I  think  they  are  a  financial  ex- 
pense item  rather  than  actual  cost  of  manufacture. 
But,  again,  I  would  not  battle  very  hard  to  say 
that  you  were  entirely  wrong  if  you  included  in 
the  cost  of  the  by-product  those  property  taxes 
which  you  can  actually  ascertain  to  be  levied 
against  the  equipment  used  in  the  production  of 
that  by-product.  I  do  not  think  that  is  the  best — 
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as  I  say,  I  really  think  it  is  a  financial  expense 
rather  than  an  actual  cost  of  manufacture.  It  is 
not  directly  related  to  drying,  grinding  and  ship- 
ping gypsum. 

Q.  If  you  were  called  into  a  plant  as  an  expert 
accountant  and  they  asked  you  to  tell  them  how 
much  they  had  to  sell  their  product  for  to  operate 
at  a  profit,  I  think  you  would  include  taxes  in 
your  comi^utations,  as  well  as  insurance  and  de- 
preciation, wouldn't  you? 

Mr.  Bennett:  I  object  to  that  question  because 
it  is  irrelevant  and  immaterial.  The  contract  that 
we  are  dealing  with  here  uses  certain  terms,  "cost 
of  production,"  and  '^actual  advance  in  cost  of 
manufacture."  This  question  of  counsel,  as  I  under- 
stand it,  has  to  do  with  profit,  which  according  to 
his  theory  has  all  kinds  of  things  in  it,  and  as  I 
said  in  my  opening  statement,  what  system  might 
be  designed  by  an  individual  for  its  own  purposes 
to  figure  his  gross,  net,  intervening  or  intermediate 
profit — 

The  Court :  I  think  the  question  here  is  whether 
or  not  [383]  the  item  of  taxes  is  attributable  to 
overhead  expense.  Is  it  or  is  it  not? 

Mr.  Bennett:  Whether  it  is  attributable  to  over- 
head? 

The  Court:     Yes. 

Mr.  Bennett:  Any  question  your  Honor  asks, 
of  course,  I  won't  object  to.  But  I  did  not  under- 
stand that  that  was  counsel's  question. 

The  Court:    I  want  to  ask  that. 
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The  Witness:  I  believe  that  taxes  are  quite 
commonly  looked  upon  as  a  part  of  overhead,  al- 
though they  are  really  a  separate  item,  to-wit,  taxes. 

The  Court:     Q.     And  insurance  the  same? 

A.     Insurance  likewise. 

The  Court:    Let  us  proceed,  gentlemen. 

Mr.  Rosenberg:  Q.  Referring  your  attention  to 
Plaintiff's  Exhibit  10,  which  is  the  letter  of  Sep- 
tember 13,  1946,  which  is  the  notice  of  the  increase 
of  price  to  $4.62 — I  believe  you  have  testified  that 
you  received  that  and  then  shortly  thereafter  you 
sent  Mr.  Bannard  over  to  Newark  to  inspect  the 
records  over  there,  is  that  right,  Mr.  Flick? 

A.    Yes. 

Q.  And  then  Mr.  Bannard  spent  some  time  over 
there  inspecting  records,  did  he? 

A.     I  think  he  spent  several  days. 

Q.  Then  when  he  came  back  he  reported  back 
to  you,  did  he?  [384]  A.     That  is  correct. 

Q.  When  he  came  back  did  he  show  you  a  tabu- 
lation such  as  the  one  that  I  now  hand  to  you, 
showing  the  derivation  of  that  86-cent  increase  in 
price  ? 

A.  He  may  have.  I  can't  too  definitely  say,  be- 
cause he  made  working  papers,  and  I  reviewed 
with  him  his  working  papers,  you  see,  and  I  may 
have  seen  this  incident  to  that. 

Q.  Ultimately,  after  Mr.  Bannard  had  con- 
ferred with  Westvaco  and  then  had  consi\lted  with 
you,  and  I  believe  you  said  that  there  was  some 
further  conferences  had,  were  you  ultimately  given 
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a  revised  tabulation  showing  a  72-cent  increase  in 

cost  of  production,  and  a  resulting  price  of  $4.48? 

Mr.  Bennett :  You  mean  given  by  the  defendant, 
your  client,  Westvaco? 

Mr.  Rosenberg:    Yes. 

Mr.  Bennett:    What  you  mean  by  that  was — 

Mr.  Rosenberg:     Was  he  furnished  with  this? 

Mr.  Bennett:  The  first  claim,  the  first  sheet  that 
you  showed  the  witness — 

The  Court:     It  was  revised.  This  is  the  second. 

Mr.  Bennett:  The  claim,  the  basis  of  their  86- 
cent  price  increase — 

The  Court:    It  was  revised  to  72. 

Mr.  Bennett:  The  second  sheet  was  a  revised 
compilation  of  the  same  nature  showing  a  reduc- 
tion to  72  cents,  both  of  [385]  which  sheets  or 
documents  were  furnished  by  the  defendant  and 
represented  the  nature  of  their  claim  for  the  ad- 
vance, is  that  right? 

Mr.  Rosenberg:     That  is  right. 

The  Witness :  I  remember  that  there  was  at  first 
a  correction  of  14  cents  and  this  seems  to  reflect 
that.  I  can't  be  sure  of  all  these  detailed  figures. 

Mr.  Rosenberg:  Q.  But  you  have  a  copy  of 
that  haven't  you,  Mr.  Flick? 

A.  Probably.  If  Bannard  had  it,  it  is  probably 
in  his  files.  I  remember  that  there  was  a  correction 
of  14  cents  after  the  initial  increase. 

Mr.  Rosenberg:  Is  there  any  objection  to  this, 
Mr.  Bennett? 

Mr.  Bennett:  Not  for  the  limited  purpose  of 
showing  what  you  claimed. 
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The   Court:     Let  it  be  marked  and  limited  to 
that  purpose,  then. 

(The  document  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  C.) 


DEFENDANT'S  EXHIBIT  C 
GYPSUM  PRODUCTION  COSTS 


July  1944— J 

fune  1945 

July  1945- 

-June  1946 

Cost 

Per  Ton 

Cost 

Per  Ton 

Production 

33,420  tons 

36,658  tons 

Supervision 

S  1,169.82 

$  .04 

$  1,588.37 

$  .04 

Operating  Labor 

10,622.12 

.32 

12,772.31 

.35 

Operating  Materials      791.63 

.02 

1,790.28 

.05 

Repair  Labor 

7,101.88 

.21 

9,027.88 

.25 

Repair  Materials 

3,841.85 

.11 

7,438.34 

.20 

Truck  &  Tractor 

85.41 



Miscellaneous 



9.00 



Power 

4,823.35 

.14 

5,216.83 

.14 

Fuel  Oil 

71.31 

219.77 

.01 

Fuel  Gas 

3,246.42 

.10 

3.992.94 

.11 

Bittern 

5,854.23 

.18 

5,794.88 

.16 

Sulphuric  Acid 

12,979.42 

.35 

Water  &  Steam 

513.29 

.02 
$1.14 

565.36 

.02 

Total  Direct 

$38,121.31 

$61,395.38 

$1.68 

Overhead 

24,957.64 

.74 

32,386.87 

.88 

Taxes,  Insurance 

& 

Deprec. 

13,918.54 

.42 

14,134.38 

.39 

LD.C.  Water  Steam       259.26 

.01 
$2.31 

242.47 

.01 

Total  Mfg. 

$77,256.75 

$108,159.10 

$2.96 

Loading  &  Ship- 

ping Expense 

7,091.81 

.21 

$2.52 

10,427.61 

.28 

Total 

$84,348.56 

$118,568.71 

$3.24* 

*  Increase  $0.72. 
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Mr.  Rosenberg :  Q.  You  sent  Mr.  Bannard  over 
after  being  notified  of  this  86-cent  increase  for  the 
purpose  of  investigating  the  propriety  of  that  in- 
crease, did  you? 

A.  Looking  at  the  figures  to  see  whether  it  ap- 
peared to  be  supported. 

Q.  Did  you  give  him  any  instructions  as  to 
what  items  he  was  [386]  to  allow  or  disallow?  I 
mean  did  you  give  him  any  general  instructions 
such  as  nothing  but  direct  charges,  or  anything  of 
that  sort? 

A.  Bannard 's  job  w^as  not  to  allow  or  disallow 
anything.  Bannard 's  job  was  to  go  down,  look  at 
the  figures,  and  come  back  and  tell  me  what  he 
found. 

Q.  Wasn't  it  his  job  to  make  work  sheets  which 
would  include  adjustments  that  he  felt  should  be 
made  in  the  claimed  increase  cost  of  production? 
Wasn't  that  what  he  was  supposed  to  do? 

A.  Bannard  was  thoroughly  familiar  with  my 
position  in  respect  to  all  of  these  accounts,  and  his 
job  was  to  go  down,  look  at  the  figures,  and  come 
back  and  report  to  me.  Bannard  was  auditor,  and 
by  that  time  I  had  become  vice-president. 

Q.  What  I  am  trying  to  find  out  is  this:  Before 
he  went  over  to  Newark  and  inspected  the  records, 
did  you  tell  him,  ''Now,  look  over  those  records 
and  keep  in  mind  that  we  claim  under  the  contract 
there  are  to  be  only  direct  charges  allowed  in  deter- 
mining cost  of  production?"  Did  you  tell  him  any- 
thing of  that  sort? 
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A.  I  let  Bannard  look  at  my  notes  from  my 
previous  examination  and  sent  him  down  there  to 
look  at  the  figures  and  use  his  judgment.  He  was 
a  certified  public  accountant,  and  I  dependent  on 
his  judgment  as  to  how  far  he  was  going  to  go  in 
looking  at  the  figures. 

Q.  At  any  rate,  he  did  work  up  a  work  sheet 
on  which  he  set  [387]  forth  the  items  as  set  forth 
by  Westvaco,  for  the  period  in  question,  and  those 
that  he  approved  and  those  which  he  objected  to, 
did  he  not? 

A.  Whatever  work  sheet  Bannard  may  have 
had  did  not  represent  any  final  judgment  by  Mr. 
Bannard  as  to  what  he  approved  or  did  not  ap- 
prove. His  work  sheets  were  to  enable  him  to  report 
to  me. 

Mr.  Rosenberg  (To  Mr.  Bennett) :  You  know 
what  this  is  (handing  a  document). 

The  Witness:  If  you  want  to  know  what  Ban- 
nard approved,  he  approved  my  letter  of  Novem- 
ber 4,  1946,  which  he  read  before  I  sent  it. 

Mr.  Rosenberg:  Q.  You  are  a  little  ahead  of 
me.  You  have  a  copy  of  this  work  sheet  in  your 
files,  haven't  you? 

A.  I  must  have  if  this  is  a  photostatic  copy  of 
one  of  Bannard 's  work  sheets. 

Q.  That  is  a  sheet  he  prepared  after  he  spent 
several  days  over  at  Newark  going  over  the  records 
over  there,  is  it?  A.    Yes,  sir. 

Q.  And  that  work  sheet  is  based  upon  the 
figures  comprising  this  86-cent  increase  that  was 
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ultimately  modified  down  to  72  cents,   isn't  that 

right?  A.    I  think  it  must  have  been,  yes. 

Q.  Where  did  he  make  this  work  sheet?  Did 
he  make  it  over  at  the  plant,  or  after  he  got  back 
and  reported  to  you,  do  you  [388]  know? 

A.     I  do  not  know. 

Mr.  Rosenberg:  I  will  offer  that  in  evidence,  if 
the  Court  please. 

The  Court :    Let  it  be  admitted  and  marked. 

Mr.  Bennett:  Your  Honor,  what  is  the  purpose 
of  it? 

Mr.  Rosenberg:  The  purpose  of  it  is  to  show 
that  after  this — 
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(To  the  Witness) :  What  was  Mr.  Bannard^s 
position  at  that  time? 

The  Witness:  Mr.  Bannard  was  auditor,  work- 
ing under  me  and  responsible  to  me. 

Mr.  Rosenberg  (Continuing) :  — that  after  the 
auditor  made  his  investigation,  setting  forth  in  his 
work  sheets  the  items  to  which  he  took  exception, 
there  is  no  exception  taken  to  general  overhead,  and 
still  on  November  4,  1946,  Mr.  Flick  wrote  a  letter, 
which  is  in  evidence,  in  which  he  stated,  ''Items 
questioned  by  our  auditor  are  as  follows:"  And 
one  of  the  items  that  Mr.  Flick  said  in  this  letter 
that  his  auditor  questioned  was  general  overhead, 
and  his  own  work  sheet  is  to  the  contrary. 

Mr.  Bennett:  Your  Honor,  I  do  not  see  on  this 
work  sheet  where  any  such  conclusion  is  deductible. 
May  I  also  say  as  part  of  my  objection  to  your 
Honor,  and  basing  it  on  the  premise  that  counsel 
has  stated,  that  it  is  incompetent,  irrelevant  and 
immaterial,  and  no  proper  or  adequate  foundation 
has  been  [389]  laid,  and  it  shows  on  its  face  that 
it  does  not  include  any  such  thing.  The  testimony 
of  this  witness  offered  to  lay  the  foundation  shows 
that  Mr.  Bannard  did  not  have  permission  or  the 
function  of  determining  whether  or  not  overhead 
should  be  included.  That  was  a  matter  handled  by 
Mr.  Flick,  and  upon  which  Mr.  Flick  had  unequi- 
vocally stated  and  addressed  himself  to  the  de- 
fendant and  that  Mr.  Bannard 's  work  was  simply 
to  gain  and  ascertain  from  the  statements  and  rec- 
ords that  were  furnished  to  him  by  Mr.  Williams, 
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or  whoever  it  was  in  charge  of  the  Westvaco  plant, 
the  figures  that  they  claim  constituted  increased 
cost,  the  cost,  and  prepare  the  accounting  data  for 
Mr.  Flick's  information.  Now,  I  do  not  see,  even 
assuming  that  this  particular  work  sheet  does  not 
contain  any  specific  protest  that  overhead  items 
should  be  disallowed,  constitutes  any  evidence  in 
this  case  upon  any  foundation  that  has  been  laid 
so  far  or  apparent  from  the  face  of  the  docmnent. 
For  that  reason  it  seems  to  me  the  document  is  in- 
admissible and  does  not  serve  nor  can  it  serve  the 
purpose  for  which  counsel  says  it  is  being  offered 
in  evidence. 

Mr.  Rosenberg :  I  will  submit  that  that  probably 
goes  to  the  weight  of  the  evidence  rather  than  its 
admissibility,  if  the  Court  please. 

The  Court:  The  objection  in  any  event  will  be 
overruled.  Note  an  exception. 

Mr.  Rosenberg:  I  see  it  is  after  four.  Does  your 
Honor  [390]  want  to  adjourn  now? 

The  Court:  We  will  adjourn  this  case  to  Tues- 
day, at  ten  o'clock,  inasmuch  as  we  have  a  law  and 
motion  calendar  on  Monday.  That  will  give  both 
sides  a  full  opportunity  to  come  in  well  prepared 
so  we  will  not  have  any  difficulty  at  all  here. 

(Thereupon  an  adjournment  was  taken  until 
Tuesday,  December  16,  1947,  at  10:00  o'clock 
a.m.)  [390-a] 
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Tuesday,  December  16,  1947,  10:00  o'clock  a.m. 
The  Court:     Proceed,  counsel. 

C.  BRUCE  FLICK, 

resumed  the  stand. 

Cross  Examination — (Continued) 

Mr.  Rosenberg:  Q.  Mr.  Flick,  on  Friday  we 
were  talking  about  the  payment  of  this  $2.98  price, 
and  I  asked  you  if  it  was  true  that  later  in  the 
year  there  was  an  agreement  in  letter  form  between 
the  companies  whereby  Westvaco  agreed  that  it 
would  not  avail  itself  of  the  escalator  clause  for 
a  period  of  approximately  a  year,  and  you  stated 
that  that  was  true.  I  incorporated  in  my  question 
the  fact  that  as  part  of  that  agreement  Pacific 
agreed  that  during  that  year  period  it  would  pay 
the  $2.98  price;  that  is  correct,  isn't  it? 

A.    I  believe  that  is  correct. 

Mr.  Rosenberg:  The  other  day  Mr.  Kaapcke 
]'ead  into  the  record,  if  the  Court  please,  certain 
payments — this  appears  at  page  256  of  the  tran- 
script— apparently  I  haven't  the  correct  transcript 
reference  here. 

The  Court:     Counsel  has  it. 

Mr.  Kaapcke:  I  have  ''256"  noted  here.  I  did 
not  check  your  transcript.  I  checked  the  figures  you 
wanted  to  put  in  the  record. 

Mr.  Rosenberg:  At  any  rate,  at  some  point  in 
the  transcript  [391]  counsel  read  off  the  payments 
that  had  been  made  by  Pacific  to  Westvaco.  Dur- 
ing the  latter  period  of  1946  certain  payments  had 
been  made  at  the  price  of  $3.76  a  ton,  and  then  I 
think  three  payments  that  had  been  made  at  $4.48 
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a  ton.  I  called  counsel  after  Court,  or  called  him 
Saturday,  rather,  and  directed  his  attention  to  the 
fact  that  in  connection  with  those  payments  that 
we  made  at  the  price  of  $4.48  per  ton,  prior  to 
the  commencement  of  this  action,  that  Westvaco 
had  made  a  refund  by  way  of  a  credit  memo,  to 
Pacific  at  the  rate  of  12  cents  a  ton  on  all  of  those 
payments  that  were  made  prior  to  suit  at  the 
price  of  $4.48  a  ton;  so  that  the  net  result  is  that 
rather  than  having  paid  at  the  rate  of  $4.48  per 
ton,  Pacific  paid  at  the  rate  of  $4.36  per  ton. 

Mr.  Kaapcke:     That  is  correct. 

Mr.  Rosenberg:  That  arises  out  of  this  fact, 
your  Honor,  that,  as  has  been  stated,  since  the 
commencement  of  the  action  Pacific  has  found  that 
it  made  an  error  of  12  cents  per  ton,  whereas  in 
our  answer  we  set  forth  we  are  entitled  to  $4.48 
a  ton.  We  have  conceded  we  are  entitled  only  to 
$4.36  per  ton.  Therefore,  since  the  suit  was  com- 
menced we  refunded  to  Pacific  12  cents  per  ton 
on  all  shipments  for  which  they  paid  the  price  of 
$4.48  per  ton. 

Mr.  Bennett:  That  is  right.  I  think  there  was 
a  slight  inadvertence.  I  think  you  said  Pacific  dis- 
covered that  it  made  an  error.  [392] 

Mr.  Rosenberg:  No,  Westvaco  discovered  that 
it  made  an  error,  that  is  right,  and  that  is  the  price 
we  are  claiming  in  this  action,  your  Honor,  $4.36 
a  ton,  although  your  pleading  sets  forth  $4.4.8  a 
ton. 

Q.  Mr.  Flick,  you  have  testified  that  under  date 
of  September  13,  1946,  Pacific  transmitted  two  let- 
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ters  under  the  same  date  to  Westvaco.  Do  you  re- 
call that?  A.    Yes. 

Q.  I  believe  they  are  in  evidence  as  Exhibits  11 
and  12.  I  mil  show  you  what  purports  to  be  a  copy 
of  a  letter  written  to  you  under  date  of  September 
23,  1946,  by  Westvaco  Chlorine  Products  Company, 
signed  by  W.  K.  Wallace,  Western  Manager,  and 
ask  you  if  you  received  the  original  of  that  letter. 

A.  I  received  a  letter  dated  September  23,  1946, 
from  Westvaco,  and  this  does  look  like  a  copy  of 
it.  I  have  the  original. 

Mr.  Rosenberg:  Do  you  have  the  original,  Mr. 
Bennett  1 

Mr.  Bennett:  I  do  not  know,  but  we  will  not 
raise  the  question  at  this  time  as  to  it  not  being 
the  original,  counsel. 

Mr.  Rosenberg:  I  offer  this  as  defendant's  ex- 
hibit next  in  order. 

The  Court:     It  may  be  admitted  and  marked. 

(The  letter  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's 
Exhibit  E.)  [393] 

Mr.  Bennett:  The  purpose  in  offering  this  let- 
ter. Counsel,  is  merely  to  show  the  position  stated 
or  claimed  by  your  client  at  the  time  this  letter 
was  written? 

Mr.  Rosenberg:  That  is  right.  This  letter  is 
dated  September  23,  1946,  addressed  to  Pacific 
Portland  Cement  Company,  417  Montgomery  St., 
San  Francisco,  California,  Attention:  Mr.  C.  B. 
Flick: 
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*^  Gentlemen: 

We  have  received  two  letters  from  you,  both 
dated  September  13,  1946,  and  both  stating  that 
they  record  an  understanding  between  Pacific 
Portland  Cement  Company  and  Westvaco  Chlorine 
Products  Corporation. 

This  letter  will  advise  you  that  neither  of  these 
letters  outline  an  agreement  which  this  Corporation 
has  made  with  Pacific  Portland  Cement  Company. 
In  connection  with  the  various  statements  made  in 
these  letters,  we  have  the  following  comments: 

Your  First  Letter  dated  September  13,  1946,  be- 
ing the  Longer  of  the  Two  Letters: — " 

Mr.  Bennett:  I  think  that  letter  was  withdrawn, 
wasn't  it,  counsel? 

Mr.  Rosenberg:  I  think  they  are  both  in  evi- 
dence as  Exhibits  11  and  12. 

Mr.  Bennett :  The  second  or  shorter  letter  super- 
seded the  first.  I  did  not  recall  that  I  offered  the 
long  one,  because  it  was  completely  superseded. 

Counsel  is  right.  Both  letters,  the  long  one,  which 
is  superseded,  being  Plaintiff's  Exhibit  11,  and 
the  shorter  one  that  superseded  Exhibit  11,  being 
Exhibit  No.  12,  are  in  evidence.  I  was  mistaken  in 
my  recollection. 

Mr.  Rosenberg:     (Continuing  reading): 

"1.      Sacking  Gjrpsum 

We  agree  with  you  that  we  have  had  an  agree- 
ment with  you  for  the  sacking  of  gypsum  which 
was   extended  to   August  31,   1946,   and   that   the 
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agreement  with  you  for  sacking  gypsum,  as  ex- 
tended, expired  on  August  31,  1946.  We  further 
agree  that  we  have  no  interest  in  sacking  small 
quantities  of  gypsum  for  you  and  that  effective 
August  31,  1946,  we  had  no  gypsum  deliverable  to 
you  under  our  contract  of  January  29,  1937. 

''2.     Price  of  Gypsum 

We  agree  with  you  that  by  letter  dated  July  24, 
1945,  it  was  agreed  between  the  two  corporations 
that  the  price  at  which  this  Corporation  would  sell 
to  your  Corporation,  and  your  Corporation  would 
buy  gypsum  until  July  31,  1946,  under  our  contract 
of  January  29,  1937,  was  Two  and  98/100  ($2.98) 
Dollars  per  ton,  F.O.B.  plant,  and  that  the  so- 
called  escalator  clause  in  said  contract  which  con- 
templates change  in  the  price  of  gypsum  from  time 
to  time  should  not  be  operative  at  any  time  before 
July  31,  1946.  We  further  state  that  said  agree- 
ment provided,  in  addition,  [395]  that  after  July 
31,  1946,  said  escalator  clause  should  be  fully  oper- 
ative in  accordance  with  the  terms  of  the  contract. 
We  deny  that  there  is  any  agreement,  oral  or  writ- 
ten, between  Mr.  W.  K.  Wallace  of  our  Corpora- 
tion and  Mr.  C.  B.  Flick  of  your  Corporation  to 
extend  said  agreement  of  July  25,  1945,  with  re- 
spect to  the  contract  price  for  gypsum  to  Septem- 
ber 4,  1946,  or  beyond  July  31,  1946.  Rather,  we 
state  that  we  have  no  additional  agi^ement  with 
you  with  respect  to  the  price  of  gypsum  for  any 
period  after  July  31,  1946,  and  that  after  said 
date  the  contract  price  with  respect  to  all  gypsum 
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delivered  to  you  is  determined  by  our  contract  of 
January  29,  1937,  except  insofar  as  gypsum  is  sub- 
ject to  Government  laws  or  regulations  restricting 
the  selling  price.  We  further  state  that  insofar  as 
gypsum  has  been  decontrolled  by  the  Office  of 
Price  Administration,  that  the  contract  selling 
price  until  November  13,  1946,  is  Three  and  76/100 
($3.76)  Dollars  per  ton,  F.O.B.  plant,  and  that 
thereafter  the  selling  price  of  all  such  gypsum 
shall  be  Four  and  62/100  ($4.62)  Dollars  per  ton, 
F.O.B.  plant,  in  accordance  with  the  letter  of  W. 
K.  Wallace  to  you  dated  September  13,  1946. 

3.  Deductions  for  Gypsum  Below  Specification. 
We  have  no  agreement  with  you  with  respect 

to  deductions  which  you  have  made  because  of 
credits  you  have  taken  in  [396]  connection  with  so- 
called  moisture  credits.  On  the  contrary,  we  assert 
that  the  deductions  which  you  have  made  from  our 
invoices  are  not  authorized  by  the  terms  of  the 
agreement  dated  January  29,  1937,  and  that  the 
deductions  you  have  made  with  respect  to  ship- 
ments of  gypsum  made  after  September  8,  1944,  are 
not  authorized  by  the  express  terms  of  the  agree- 
ments dated  September  8,  1944,  and  July  25,  1945. 

4.  Right  to  Refuse  in  Excess  of  Two  Thousand 
Tons  in  Any  Month. 

In  answer  to  the  above-entitled  paragraph  in 
your  letter,  we  agree  with  you  that  in  any  calendar 
year  in  which  you  do  not  exercise  your  right  to 
refuse  to  purchase  and  accept  in  excess  of  twenty 
thousand  tons  of  our  gypsiun  production  for  the 
succeeding  calendar  year,  that  you  are  bound  to 
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purchase  our  entire  production  of  gypsum  deliver- 
able to  you  in  such  year  when  offered  to  you  in 
approximately  equal  monthly  installments. 

Your  Second  Letter  Dated  September  13,  1946, 
Being  the  Shorter  of  the  Two  Letters. 

1.  Bagging  Gypsum. 

Our  comments  with  respect  to  this  paragraph  in 
your  letter  which  substantially  restates  the  first 
paragraph  of  earlier  letter  are  set  forth  above. 

2.  Price  of  Gypsum. 

In  connection  with  this  paragraph  in  your  let- 
ter, we  do  not  agree  with  the  averments  made  by 
you  and  our  contentions  [397]  with  respect  to  these 
statements  are  set  forth  above.  We  note  your  com- 
ments with  respect  to  the  price  to  be  charged  you 
for  the  gypsum  delivered  to  you  under  our  con- 
tract of  January  29,  1937,  and  this  will  advise 
you  that  we  will  charge  you  the  contract  price  of 
Three  and  76/100  ($3.76)  Dollars  per  ton,  F.O.B. 
plant,  for  all  gypsum  delivered  to  you  until  No- 
vember 13,  1946,  and  thereafter  will  charge  you 
Four  and  62/100  ($4.62)  Dollars  per  ton,  F.O.B. 
plant,  for  all  such  gypsum,  in  accordance  with  the 
terms  and  conditions  of  our  agreement  with  you, 
and  our  notice  to  you  dated  September  13,  1946. 
We  do  not  understand  your  comment  with  respect 
to  the  use  of  the  price  of  Three  and  76/100  ($3.76) 
Dollars  as  a  base  for  upward  adjustment  of  the 
price  of  gypsum  in  the  future  under  paragraph  6 
of  our  agreement  and  state  that  we  will  determine 
the  selling  price  of  gypsum  in  accordance  with 
the  terms  and  conditions  of  the  agreement.  We 
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further  state  that  we  do  not  recognize  any  right 
in  you  in  question  at  this  time  the  price  of  Three 
and  76/100  ($3.76)  Dollars  per  ton  currently  pay- 
able by  you  under  the  contract.  You  have  the  right 
to  inspect  our  books  of  account  and  records  show- 
ing the  production  cost  of  gypsum  to  confirm  the 
correctness  of  the  advance  in  price  of  eighty-six 
(86c)  cents  per  ton,  making  an  aggregate  purchase 
price  of  Four  and  62/100  ($4.62)  Dollars  per  ton, 
F.O.B.  plant,  [398]  payable  by  you  for  gypsum 
delivered  on  and  after  November  13,  1946. 

It  is  our  belief  that  the  differences  which  exist 
between  us  should  be  settled  amicably.  However,  in 
connection  with  such  a  settlement,  we  demand  pay- 
ment of  all  amounts  due  us  by  reason  of  the  un- 
authorized deductions  you  have  made  from  our  in- 
voices. We  stand  ready  to  meet  with  you  at  any 
time  in  an  effort  to  work  out  a  fair  and  equitable 
settlement  of  the  differences  which  exist.  How- 
ever, neither  of  the  two  letters  which  you  have 
submitted  to  us  dated  September  13,  1946,  represent 
a  satisfactory  settlement  as  far  as  this  corporation 
is  concerned. 

"Yours  very  truly, 

Westvaco  Chroline  Products 

Corp. 
By  W.  K.  Wallace, 
Western  Manager." 

Q.  It  was  following  the  receipt  of  that  letter 
that  you  sent  Mr.  Bannard  to  Newark  for  the  pur- 
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pose  of  inspecting  the  records  and  determining  the 
correctness  of  the  86-cent  price  increase,  is  that 
correct,  Mr.  Flick? 

A.  I  sent  Bannard  to  Newark  to  look  at  West- 
vaco's  figures,  get  information,  and  come  back  and 
report  to  me.  He  did  not  go  to  Newark  for  the 
purpose  of  questioning  the  86  cents. 

Q.  He  did,  however,  prepare  this  work  sheet 
which  has  been  introduced  in  evidence  as  Defend- 
ant's Exhibit  D,  did  he  not? 

A.     May  I  see  the  work  sheet?  [399] 

A.    Yes,  Bannard  prepared  the  work  sheet. 

Q.  On  this  work  sheet  he  compared  the  periods 
July,  1944,  to  June,  1945,  with  July,  1945,  to  June, 
1946,  is  that  correct? 

A.    Yes,  he  shows  the  figures  for  those  periods. 

Q.  What  he  did  is  set  forth  in  the  left-hand 
column  the  various  items  of  cost  of  production  of 
gypsum  as  shown  in  the  records  of  Westvaco,  did 
he? 

A.    I  understand  that  is  what  he  did. 

Q.  And  then  in  the  first  column  for  each  period 
he  put  the  figure  in  there,  **per  Westvaco,"  did 
he?  A.     That  is  correct. 

Q.  In  the  second  column  he  put  "adjustment," 
is  that  correct?  A.     Correct. 

Q.  And  in  any  instance  in  which  he  disagreed 
with  the  item  he  put  in  the  amount  he  figured  it 
should  be,  is  that  right? 

A.    I  wouldn't  say  where  he  disagreed,  no. 

Q.     What  do  you  mean  by  "adjustment"? 
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A.  Those  adjustments  which  appear  here  are  ad- 
justments which  were  obvious,  which  should  be 
made  without  any  question  of  going  into  the  funda- 
mental correctness  or  incorrectness  of  Westvaco's 
accounting  methods.  These  are  adjustments  which 
would  be  obvious,  no  matter  what  general  account- 
ing method  was  followed  by  Westvaco.  Do  I  make 
it  clear? 

Q.  Let  me  see  if  I  can  make  it  clear.  At  any 
rate,  the  items  that  appear  in  the  second  column 
headed  ''Adjustment'^  are  items  [400]  which  he  in 
his  opinion  felt  should  be  adjusted,  is  that  right, 
whether  exclusive  or  not? 

A.  The  adjustments  which  appear  there  are 
items  which  Bannard  felt  should  be  adjusted. 

Q.  And  then  in  the  third  column,  which  is 
headed  ''As  adjusted,"  is  the  final  figure,  and  in 
the  cases  which  there  is  nothing  in  the  second  col- 
umn he  repeats  the  Westvaco  figure  in  the  first 
column,  and  where  he  has  made  an  entry  in  the 
second  column  under  the  heading  "Adjustment," 
he  has  adjusted  the  figure  in  the  third  column  ac- 
cordingly, is  that  right? 

A.  That  is  right.  The  third  column,  which  is 
headed,  "As  adjusted,"  represents  Westvaco's  book 
figures  with  those  particular  adjustments  which 
appear  here,  again  without  questioning  the  basic  ac- 
counting methods  or  principles.  I  do  not  know  if 
I  make  myself  clear  on  that. 

Q.    I  think  the  sheet  is  clear. 

A.     For  example,  if  you  look  at  my  sheets  for 
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1943  you  will  find  no  adjustments.    ^Fliat  does  not 

mean  I  accepted  all  of  Westvaco 's  figures. 

Q.  You  had  no  claim  for  adjustments  on  your 
sheets,  did  you?  A.     No. 

Q.     Is  this  true 

A.  I  just  do  not  want  anything  read  into  an 
ordinary  audit  work  sheet,  that  is  all. 

Q.  I  am  not  reading  anything  into  this,  Mr. 
Flick,  I  assure  [401]  you.  I  am  going  to  read  just 
what  is  on  the  face  of  it.  In  the  third  column  he 
has,  *' Increase  or  decrease  per  ton,"  and  then  he 
has  in  column  1,  ''Per  Westvaco,"  No.  2,  ''As  ad- 
justed, No.  3,  "Adjustment."  Is  that  right? 

A.    Yes,  that  is  just  the  subtraction. 

Q.    It  is  a  recapitulation? 

A.     Just  a  subtraction  of  the  first  two  columns. 

Mr.  Rosenberg:  When  I  was  asked  the  other 
day  what  the  purpose  was  of  offering  that,  I  stated 
that  there  was  no  adjustment  made  in  general  over- 
head on  this  sheet,  and  Mr.  Bennett  took  excep- 
tion to  that.  He  said  that  that  was  not  true,  and 
that  there  was  nothing  on  the  sheet  to  show  that. 

Q.  I  will  ask  you  if  it  is  not  true  that  under 
the  item,  "General  overhead,"  that  in  this  final 
column  it  shows,  "Increase  per  Westvaco  7  cents, 
adjustment" A.    7  cents? 

Q.  And  the  amount  of  adjustment  nothing,  is 
that  right?  In  other  words,  he  made  no  adjustment 
in  general  overhead,  did  he? 

A.     He  did.  He  wiped  out  the  7  cents. 

Q.     He  did  wipe  out  the  7  cents?  A.    Yes. 
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Q.  How  much  has  he  got  in  the  column  ''Ad- 
justments"? 

A.  In  the  column  ''Per  Westvaco"  7  cents. 
Westvaco  showed  an  increase  from  37  cents  to  44 
cents.  [402] 

Q.     That  is  right. 

A.     Or  an  increase  of  7  cents. 

Q.     Yes. 

A.  As  adjusted  35  cents,  42  cents — no,  that  is 
correct.  These  figures  do  not  reflect  any  adjust- 
ment. 

Q.  So  the  statement  I  made  is  correct,  is  it  not, 
that  on  this  sheet  Mr.  Bannard  did  not  make  any 
adjustment  in  general  overhead  expense — on  this 
sheet,  is  that  true? 

A.  Apparently  it  come  out  that  way  in  the  net 
total,  but  he  has  niunerous  adjustments  in  the  de- 
tailed accounts  comprising  the  general  overhead. 

Q.     He  does?  A.     Yes,  sir. 

Q.  What  adjustments  has  he  got  in  items  com- 
prising general  overhead? 

A.  Well,  now,  in  these  items  which  Westvaco 
listed  as  part  of  general  overhead,  the  first  adjust- 
ment is  in  Mine  management,  which  in  his  adjust- 
ment column  he  threw  out  altogether. 

The  next  adjustment  is  in  an  account  for  explora- 
tion, which  he  threw  out  altogether. 

The  next  adjustment  is  in  subscriptions  and  do- 
nations, which  he  threw  out  altogether. 

Q.  How  much  did  he  throw  out  for  each  of 
those  three  items  you  mentioned? 
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A.  He  threw  out  the  amount  which  appears  in 
each  of  these  [403]  two  periods  opposite  Mine 
management.  In  the  first  accounting  period  there 
was  $311.08,  and  he  wiped  that  out;  and  in  the 
second  accounting  period  there  was  $549.60,  which 
he  wiped  out.  In  the  account  called,  '' Exploration '^ 
in  the  first  accounting  period  there  was  $207.22, 
which  he  wiped  out.  In  the  second  accounting  pe- 
riod there  was  $53.67,  which  he  wiped  out. 

In  the  account,  ''Subscriptions  and  donations" 
in  the  first  accounting  period  $49,99,  which  he 
wiped  out. 

In  the  second  accounting  period,  $45.61,  which 
he  wiped  out. 

Q.     (Mr.  Rosenberg)  :     Would  this  be  true 

A.  General  plant  expense — we  will  finish  this — 
General  plant  expense,  in  the  first  accounting 
period  $2009.25.  He  added  $18.99  to  that.  And  in 
the  second  accounting  period  $1974.29,  and  he  added 
$82.90  to  that.  So  that  the  total  general  overhead, 
summarizing  all  of  those  adjustments  in  the  first 
accounting  period,  he  deducted  $549.30,  and  in  the 
second  accounting  period  he  deducted  $748.91.  The 
net  result  of  all  those  adjustments  seems  to  be  that 
they  wiped  each  other  out,  so  that  when  you  get 
through  there  is  apparently  no  net  adjustments 
per  ton. 

Q.  They  wiped  each  other  out,  these  items  which 
are  all  deductions  except  the  $18.99 ;  what  you  mean 
is  they  were  in  such  nominal  amounts  they  did 
not  affect  the  per  ton  amoimt? 
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A.  Well,  I  would  say  that  the  tonnage  is  not 
identical  in  those  two  accounting  periods,  and  it 
just  so  happened  the  computation  per  ton  turned 
out  to  be  the  same.  [404] 

Q.  (Mr.  Rosenberg) :  The  statement  is  correct 
that  the  work  sheet  shows  we  claim  a  seven  cent 
increase  for  general  overhead  and  on  Mr.  Bannard's 
sheet  he  likewise  showed  seven  cents  for  general 
overhead. 

A.  Well,  I  don't  like  to  call  that  *^ claims"  in 
connection  with  the  audit  work  sheet,  Mr.  Rosen- 
berg. 

Mr.  Rosenberg:     I  said  he  showed 

A.  He  showed  just  what  we  have  been  describ- 
ing here  last. 

Mr.  Rosenberg:  I  made  reference  the  other  day 
to  a  letter,  Your  Honor.  I  would  like  to  offer  it 
in  evidence.  I  will  offer  in  evidence  at  this  time, 
if  Your  Honor  please,  a  letter  dated  November  24, 
1947,  which  is  a  copy  of  a  letter  written  on  the 
stationery 

Mr.  Bennett:  Just  a  minute.  Before  you  intro- 
duce it,  counsel,  I  want  to  see  it.  I  don't  see  the 
relevancy  at  the  moment.  May  I  ask  before  the 
Court  rules  on  the  admissibility  of  this  particular 
document,  one  written  on  November  24,  1947,  to 
Pillsbury,  Madison  &  Sutro,  a  letter  written  after 
the  suit  was  filed.  Your  Honor,  may  I  ask  coun- 
sel's purpose  for  the  offer? 

Mr.  Rosenberg:  Yes.  The  purpose  is  this,  that 
in  the  course  of  colloquy  between  Court  and  coun- 
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sel  the  other  day,  the  Court  was  inquiring  as  to 
what  information  had  been  furnished  to  Pacific  and 
what  information  had  been  withheld,  and  the  wit- 
ness testified  to  the  fact  that  he  had  prepared 
these  blank  [405]  worksheets  and  that  they  had  been 
submitted  to  the  attorneys  for  the  defendant  and 
the  information  had  been  inserted  on  the  sheets 
and  then  they  were  returned  to  the  attorneys  for 
the  plaintiff,  and  this  is  merely  the  letter  of  trans- 
mittal, if  the  Court  please,  showing  the  circum- 
stances and  conditions  under  which  those  figures 
were  furnished.  It  is  a  letter  from  my  office  to  the 
defendant's  office.  I  don't  know  what  objection 
there  should  be  to  having  it  go  in. 

Mr.  Kaapcke:  I  would  like  to  make  an  explana- 
tory statement  or  a  preliminary  statement  in  that 
connection.  Your  Honor.  Mr.  Rosenberg  said  his 
purpose  was  to  show  the  conditions  under  which 
this  transmittal  was  made.  I  don't  want  to  go  into 
the  matter  of  these  motions.  I  think  we  have  talked 
about  them  at  great  length  and  there  is  no  neces- 
sity to  discuss  them  further,  but  this  unilateral 
declaration  which  Mr.  Rosenberg  makes  of  the 
conditions  on  which  he  furnished  this  information 
is  certainly  not  consistent  with  the  facts  and  I 
am  sure  Mr.  Rosenberg  will  not  assert  that  at  any 
time  I  told  him  that  our  receipt  of  this  informa- 
tion would  be  conditioned  upon  our  relinquishing 
any  right  to  go  into  further  or  subsidiary  data.  As 
a  matter  of  fact,  I  at  all  times,  and  I  think  that 
every  conversation  referred  to  the  possibility  to 
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preserve  our  rights  to  go  into  the  underlying  data 
if  in  the  eventuality  of  other  issues  of  this  suit 
as  they  were  framed  were  decided,  it  should  be 
necessary  for  a  further  examination  to  be  made. 
If  the  [406]  record  is  to  show  this  letter  indicating 
the  conditions  that  Mr.  Rosenberg  had  in  mind  in 
transmitting  this  information,  I  believe  the  record 
should  also  show  my  statement  of  the  basis  upon 
which  this  information  was  requested  from  Mr. 
Rosenberg. 

The  Court:  Did  you  write  a  letter  in  answer 
to  it? 

Mr.  Kaapcke:  No,  I  did  not  write  a  letter  in 
answer  to  it,  Your  Honor.  I  would  be  very  glad  to 
if  it  had  seemed  necessary  but  it  seemed  unneces- 
sary for  me  to  engage  in  a  running  battle  with 
Mr.  Rosenberg  as  to  what  we  had  said  at  different 
conversations  and  this  case  was  in  preparation 
and  it  seemed  to  me  that  was  a  matter  of  no  great 
imi^ortance  at  the  time.  It  certainly  did  not  re- 
quire my  engaging  in  dispute  with  him  about  it. 

The  Court:  What  is  the  difference  between  you 
now?  Is  there  any  doubt  about  the  actual  situation? 

Mr.  Rosenberg:     I  don't  think  so. 

Mr.  Bennett:  Your  Honor,  what  is  the  pur- 
pose of  this  letter?  It  is  not  evidence;  it  is  a  self- 
serving  statement. 

The  Court:  Well,  in  the  interest  of  time  I  will 
allow  the  letter.  Let's  clear  it  up. 

(Letter  of  November  24,  1947  to  Pillsbury, 
Madison  &  Sutro  was  marked  Defendant's  Ex- 
hibit F  in  evidence.) 
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Mr.  Rosenberg:  This  is  a  letter,  the  original 
was  written  on  the  stationery  of  Bacigalupi,  Salin- 
ger &  Elkus  to  Pillsbury,  Madison  &  Sutro  re  this 
case,  attention  of  Mr.  Kaapcke.  It  is  dated  Novem- 
ber 24,  1947:  [407] 

^'Gentlemen: 

**I  am  enclosing  herewith  one  set  of  the  account- 
ing information  compiled  by  Westvaco  Chlorine 
Products  Corporation  on  the  form  sheets  submitted 
by  Pacific  Portland  Cement  Company. 

''In  asmuch  as  this  data  was  furnished  on  con- 
dition that  it  would  satisfy  your  Motion  for  in- 
spection, would  you  kindly  inform  the  Clerk  to 
take  the  Motion  off  the  calendar  and  advise  me 
when  this  has  been  done. 

"Very  truly  yours, 

''Claude  N.  Rosenberg." 

The  Court:  It  is  time  for  recess.  We  will  take 
a  recess. 

(Recess.) 

Q.  (Mr.  Rosenberg) :  Mr.  Flick,  in  your  de- 
position the  other  day  I  understood  you  to  say 

Mr.  Bennett:     Deposition? 

Mr.  Rosenberg:  In  your  testimony  the  other 
day  I  understood  you  to  say  that  you  were  willing 
to  concede  that  depreciation  was  a  proper  item  to 
include  in  the  cost  of  production  of  gypsum  but 
you  objected,  if  I  understand  you,  to  the  method 
by  which  the  depreciation  was  computed;  is  that 
right  ? 


440  Pacific  Portland  Cement  Co.  vs. 

(Testimony  of  C.  Bruce  Flick.) 

A.  Yes,  that  is  correct.  May  I,  just  before  we 
proceed,  I  would  like  to  clear  up  just  one  matter 
we  were  discussing  just  before  the  recess  in  con- 
nection with  this  work  sheet,  of  Mr.  Bannard,  and 
before  we  leave  that  and  get  involved  in  other  sub- 
jects. That  work  sheet  did  not  purport  to  represent 
Mr.  [408]  Bannard 's  position  with  respect  to  the 
inclusion  of  items  on  those  work  sheets.  I  have  al- 
ready testified  that  Mr.  Bannard  approved  the  let- 
ter of  November  4,  1946,  which  expressed  our  posi- 
tion. I  just  don't  want  to  leave  that  under  any  mis- 
apprehension. 

Q.  Going  back  to  depreciation  again,  as  I  un- 
derstand it,  your  objection  was  to  the  use  of  the 
straight  line  method  of  depreciation;  is  that  right? 

A.     That  is  correct. 

Q.  Now,  were  you  informed  at  the  time  you 
made  your  examination  of  our  records  that  the 
depreciation  had  been  computed  on  a  straight  line 
basis  ever  since  this  plant  was  constructed  in  1937? 

A  I  was  told  that  the  depreciation  was  on  a 
straight  line  basis  on  January  14,  1944,  by  Mr. 
Cuneo,  and  I  was  also  told  that  in  general  the  ac- 
counting method  had  been  followed  since  the  out- 
set. 

Q.  Then  you  w^ere  in  effect  informed  that  the 
depreciation  had  been  computed  on  that  basis  ever 
since  the  plant  was  constructed  in  1937;  is  that 
right? 

A.    Yes,  that  is  what  I  was  informed  in  effect. 
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Q.  Then  what  is  your  position  on  that  at  this 
time?  Are  you  suggesting  that  we  make  a  change 
in  that  method  and  we  should  have  changed  to  the 
method  of  computing  depreciation  somewhere  along 
the  line?  [409] 

A.  What  I  have  pointed  out  and  tried  to  ex- 
plain in  some  detail  is  that  the  straight  line  method 
of  depreciation  gives  you  a  result  where  your  ton- 
nage fluctuates  from  one  year  to  the  next  which 
may  show  an  apparent  or  bookkeeping  increase 
which  is  not  an  actual  advance  in  the  cost  of  manu- 
facture. 

Q.  In  understand  the  basis  of  your  objecting, 
but  assuming  that  that  method  of  computing  de- 
preciation had  been  used  by  Westvaco  ever  since 
the  plant  was  constructed  in  1937  and  then  when 
you  came  to  check  the  figures  on  cost  of  production 
of  the  period  July,  1944  to  June  30,  1945  as  com- 
pared to  July  1,  1945  to  June  30,  1946,  it  would  be 
your  thought  that  we  should  change  for  the  next 
period  the  method  of  depreciation  charge  that  we 
had  been  using  for  a  period  of  years  before  that? 

A.  My  thought  has  always  been  that  Westvaco 
should  not  apply  for  the  purpose  of  computing 
actual  advance  in  cost  of  manufacture  accounting 
methods  which  were  included  in  its  national  uni- 
form accounting  system,  but  that  Westvaco  should 
keep  accounts  for  the  purpose  of  the  contract  which 
would  reflect  actual  advance  in  cost  of  manufac- 
ture. 

Q.  Having  kept  their  depreciation  charges  on 
that  basis  for  a  period  of  seven  years,  then  would 
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it  be  your  view  that  for  the  purpose  of  your  cost 
figures  for  1944- '45  as  compared  to  1945- '46  they 
should  use  a  different  method? 

A.  I  have  said  that  in  order  to  get  a  true  com- 
parison for  any  two  twelve  month  periods  the  ac- 
counting method  must  be  uniform  [410]  for  those 
two  twelve  month  periods.  Now,  I  think  what  West- 
yaco  should  have  done,  let's  take  1942- '43.  I  think 
they  should  have  computed  their  depreciation  on 
a  production  basis  for  1942  and  also  for  1943. 

Q.  And  had  they  done  that,  then  they  would 
have  had  to  adjust  all  of  their  other  depreciation 
accounts  likewise,  wouldn't  they? 

A.  No,  they  would  not  have  had  to  adjust  any 
of  their  other  accounts.  They  would  only  have  had 
to  make  a  computation  for  the  accounts  for  the  con- 
tract. 

Q.  I  see.  Now,  with  reference  to  these  moisture 
credit  deductions  and  having  in  mind  particularly 
the  sum  of  $514  that  Westvaco  had  jieeii  claiming 
for  erroneous  chargebacks  from  the  period  1940  to 
'44  because  of  what  you  state  was  a  clerical  error 
made  by  a  clerk,  or  clerical  errors  that  were  made 
by  a  clerk  in  your  accounting  department,  when 
did  you  first  learn  about  that  situation? 

A.  I  think  that  there  is  a  confusion  because  the 
$514  amount  happens  to  be  coincidental  to  one 
somewhere  near,  the  other  amount  of  $525,  or  what- 
ever it  was,  for  which  we  tendered  a  check.  I  don't 
believe  those  two  things  are  related,  Mr.  Rosen- 
berg. 
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Q.  Let  me  ask  you  when  you  first  found  out 
about  the  $525  item. 

A.  I  have  already  testified  as  to  that.  After 
the  suit  was  [411]  filed,  Mr.  Kaapcke  was  going 
over  some  questions  with  me  and  wondered  whether 
we  had  made  any  deductions  on  account  of  im- 
purities and 

Q.  AVhen  was  that  that  Mr.  Kaapcke  got  in 
touch  with  you? 

A.  When  was  the  suit  filed,  February'?  It  was 
some  time  after  the  filing  of  the  suit,  as  I  remem- 
ber it. 

Q.     Do  you  recall  how  long? 

A.  It  is  difficult  to  recall  exactly.  We  were 
going  over  a  lot  of  these  things  after  the  suit  was 
filed. 

Q.  Do  you  recall  having  received  a  statement 
on  December  31,  1946,  for  these  chargebacks  in  the 
sum  of  $514.91  covering  the  period  from  Decem- 
ber 31,  1940  to  September  8,  1944? 

A.  I  had  several  statements  on  chargebacks  and 
I  repeatedly  invited  Mr.  Wallace  to  show  me  any 
instances  where  he  thought  we  were  wrong  and  I 
said  I  would  be  glad  to  check  it  and  if  we  were 
wrong  that  we  would  make  it  right. 

Q.  Was  it  in  pursuance  to  that  declaration  that 
on  December  31,  1946  you  were  sent  a  statement 
showing  these  chargebacks  in  the  sum  of  $514.91 
for  the  period  I  just  mentioned? 

Mr.  Bennett:  Well,  that  has  to  do  with  an  en- 
tirely different  matter. 
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Mr.  Rosenberg:  No,  it  does  not.  It  includes 
chargebacks  that  you  have  taken  where  the  gypsum 
content  was  95.51  per  cent  or  more 

Mr.  Bennett:  Well,  if  you  have  a  letter,  why 
not  show  it  [412]  to  the  witness? 

The  Witness :  I  have  had  various  statements  and 
assertions  from  Mr.  Wallace  during  the  latter  part 
of  1946  and  I  had  asked  him  repeatedly  to  show 
me  where  we  were  wrong  and  I  would  be  glad  to 
check  it  and  correct  it. 

Mr.  Rosenberg:  I  will  skip  that  for  the  thne 
being. 

Mr.  Bennett:  Well,  I  have  no  objection  to  the 
letter. 

Mr.  Rosenberg:  Well,  that's  all  right.  I  will 
skip  it  for  the  time  being. 

Mr.  Bennett:  I  think  that  refers  to  an  entirely 
different  matter. 

Mr.  Rosenberg:  Well,  it  does  not,  Mr.  Bennett; 
I  am  quite  sure. 

Q.  With  reference  to  shipping  expense,  if  I 
understand  your  testimony  that  you  gave  the  other 
day,  you  conceded  that  direct  shipping  expenses 
would  be  a  proper  item  to  include  in  the  cost  of 
production  but  you  object  to  indirect  shipping  ex- 
pense ;  is  that  correct  ? 

A.  That  is  substantially  correct.  I  pointed  out 
the  cost  of  production,  if  you  want  to  be  strict 
about  the  word,  cost  of  manufacture  does  not  in- 
clude shipping,  but  in  so  far  as  we  were  concerned 
under  the  contract  with  a  price  f.o.b.  cars  that  we 
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were  quite  willing  to  say  that  that  is  included  in 
the  term  cost  of  manufacture,  the  cost  of  putting 
it  on  the  cars.  I  was  quite  willing  to  accept  the  di- 
rect charge  as  being  [413]  shipping  cost  of  get- 
ting that  gypsum  onto  the  cars,  but  we  are  not 
willing  to  accept  charges  which  represent  theoreti- 
cal allocations  of  so-called  indirect  shipping  ex- 
pense; for  example,  demurrage. 

Q.  Well,  I  take  it  that  your  answer  to  my  ques- 
tion is  yes,  is  it,  that  you  concede  that  direct  ship- 
ping expense  may  properly  be  included  but  you 
dispute  that  indirect  shipping  expense  may  be  in- 
cluded ?  A.     Correct. 

Q.  Will  you  explain  to  the  Court  what  you  mean 
by  indirect  shipping  expense? 

A.  I  am  referring  to  the  Westvaco,  what  West- 
vaco calls  indirect  shipping  expense.  Westvaco  in- 
cluded in  indirect  shipping  expense  demurrage, 
shipping  foreman,  shipping  foreman  assistant,  ship- 
ing  clerk,  warehouse  labor,  allocating  tractor  ex- 
pense, labor  for  tractors. 

Q.  In  other  words,  those  are  expenses  that  oc- 
cur in  the  conduct  of  a  shipping  department  but 
which  can't  be  directly  allocated  to  the  various 
products  that  are  being  handled  in  the  shipping 
department;  is  that  true? 

A.  All  I  can  say  is  their  shipping  expenses 
which  have  been  allocated  to  gypsiun  formerly  on 
the  basis  of  the  sales  value  of  the  gypsum  in  ratio 
to  the  sales  value  of  other  products  shipped,  and 
in  the  latest  accoimting  period  Westvaco  chans^ed 
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the  method  to  allocate  on  the  basis  of  tonnage.  [414] 

Q.  I  will  ask  you  the  question  again.  Is  it  cor- 
rect that  those  are  expenses  which  occur  in  the 
operation  of  a  shipping  department  but  which  are 
allocated  to  various  products  handled  because  you 
can't  charge  them  directly  because  you  don't  know 
how  the  time  or  the  expense  is  directly  divided  as 
between  the  various  products  handled;  isn't  that 
correct  ? 

A.  I  think  that  you  have  stated  what  Westvaco 
did. 

Q.  No.  I  am  not  asking  you  what  Westvaco 
has  done.  I  am  asking  if  that  is  true.  Is  that  true? 
Let  me  put  it  this  way:  If  you  have  a  shipping  de- 
partment and  you  have  a  number  of  employees  in 
that  shipping  department  and  one  of  the  employees 
is  the  superintendent  of  the  shipping  department 
and  you  are  handling  various  products  out  of  that 
shipping  department,  you  would  consider  the  su- 
perintendent's salary  as  an  indirect  expense  be- 
cause you  don't  know  how  much  time  he  puts  in 
in  supervising  the  work  in  connection  with  a  par- 
ticular product;  isn't  that  right? 

A.  You  don't  know  how  much  time  he  puts  in 
in  shipping  the  by-product  gypsum  and  therefore 
you  should  not  allocate  on  a  theoretical  basis  to  the 
by-product  gypsiun. 

Q.  Let  me  ask  about  Gerlach,  Nevada.  You  have 
a  shipping  department  there. 

A.    Yes,  four  joint  products. 

Q.     And  you  handle  four  joint  products? 

A.    Yes.  [415] 
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Q.  And  you  have  a  superintendent  or  a  fore- 
man of  your  shipping  department? 

A.     Correct. 

Q.  His  expense  is  allocated  as  between  the  four 
products  that  are  handled  at  the  shipping  depart- 
ment; is  that  it? 

A.     Correct. 

Q.  The  reason  for  that  is  you  don't  know  how 
much  time  he  puts  in  in  connection  with  the  ship- 
ping of  and  supervision  of  each  particular  prod- 
uct; is  that  right?  A.     That  is  correct. 

Q.  Let's  assume  that  we  had  a  separate  ship- 
ping department  for  what  you  call  by-product 
gypsum  and  we  only  handled  gypsum  in  it.  Then 
the  superintendent's  salary  would  be  a  direct  charge 
rather  than  an  indirect  charge? 

A.  If  he  spent  his  time  on  the  by-product  gyp- 
sum and  nothing  else,  I  wouldn't  object  to  it. 

Q.    You  would  not  object  to  that?  A.     No. 

Q.  You  would  not  object  to  the  assistant  fore- 
man if  in  a  shipping  department  that  was  devoted 
exclusively  to  the  shipping  of  gypsum  you  had  a 
superintendent  and  a  foreman,  then  their  salaries 
would  be  direct  expense  and  there  wouldn't  be  any 
question  that  they  would  be  properly  included  in 
shipping  expense? 

A.  Yes,  that  is  correct.  That  is  entirely  in  line 
with  what  I  [416]  have  said  about  by-product  gyp- 
sum. 

Q.  So  if  I  miderstand  you,  the  basis  of  your  ob- 
jection, it  is  not  that  these  charges  are  not  reallv 
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and  actually  charges  in  connection  with  the  opera- 
tion of  a  shipping  department,  but  because  they 
took  the  allocations  on  the  same  basis,  that  is  the 
basis  of  the  objection? 

A.  If  you  discontinue  shipping  by-product  gyp- 
sum, you  would  still  have  these  charges  for  the 
assistant  foreman  and  the  others  in  a  lesser  and 
unascertainable  amount  and  they  should  not  be 
charged  to  the  shipping  of  the  by-product  gypsum. 

Q.  In  your  Gerlach  plant  if  you  discontinued 
shipping  or  manufacturing  any  of  these  four  prod- 
ucts you  make,  you  would  still  have  your  general 
expense  of  your  shipping  department  either  in  the 
same  amount  or  in  some  lesser  or  unascertainable 
amount;  is  that  correct? 

A.  You  would  have  your  three  remaining  joint 
products. 

Q.  It  is  equally  true,  is  it  not,  that  in  your  Ger- 
lach plant  if  you  were  handling  four  products  and 
you  discontinued  the  manufacture  of  a  particular 
product  you  would  still  have  a  general  expense  and. 
miscellaneous  shipping  expense  or  similar  expense 
that  you  had  before  except  that  it  might  be  less 
in  amount,  unascertainable  amount,  isn't  that  true? 

A.  Yes.  That  is  not  necessarily  the  difference 
between  four  products  and  by-products. 

Mr.  Bennett:  Counsel,  may  I  ask  a  question? 
Is  it  your  [417]  contention 

Mr.  Rosenberg:  You  know,  every  time  I  have 
interrupted  you  you  have  objected,  Mr.  Bennett, 
but  I  have  not  objected.  What  is  the  question? 
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Mr.  Bennett:  I  thought  we  would  save  time  on 
all  this  testimony.  I  want  to  know  whether  it  is 
your  position  that  under  accounting  principles  the 
same  method  should  be  used  in  accounting  for  by- 
products as  is  used  for  accounting  for  primary  or 
main  products. 

Mr.  Rosenberg:  It  is  my  contention  that  where 
you  are  handling  a  number  of  products  in  a  ship- 
ping department,  whether  they  are  main  products 
or  a  by-product,  if  you  are  going  to  determine  the 
cost  of  shipping  out  a  by-product,  you  do  it  upon 
the  same  sound  principles  as  you  do  in  any  of  the 
major  products,  that  you  do  not  saddle  other  prod- 
ucts with  the  expense  of  a  by-product.  There  is  no 
magic  in  the  term  by-product.  You  have  to  pay 
your  foreman  to  handle  a  by-product  the  same  as 
you  do  a  main  product.  Where  you  have  a  physical 
plant  that  handles  the  processing  of  a  by-product 
and  the  shipping  of  the  by-product,  your  expenses 
are  there.  There  is  no  magic  whether  you  call  a  by- 
product a  main  product  of  a  main  product  a  by- 
product. As  I  said  the  other  day,  where  is  the  ra- 
tionale, the  philosophy,  the  logic  of  changing  these 
accounts  and  real  expenses  merely  by  the  magic 
of  applying  to  the  product  the  term  by-product  and 
saying  it  is  not  proper  to  apply  these  [418]  ex- 
penses, they  are  not  proper  costs  because  you  call 
it  a  by-product.  Does  that  answer  your  question? 

Mr.  Bennett:  As  I  understand  your  rather 
lengthy  argument,  it  is  yes,  that  you  do  not  see 
any  distinction  or  difference  between  cost  account- 
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ing  of  a  by-product  and  cost  accounting  of  a  main 

product. 

Mr.  Rosenberg:  I  don't  draw  any  distinction 
between  the  cost  accounting  for  gypsum  in  this 
complaint  as  related  to  bromine  or  any  of  the  other 
30  or  40  magnesia  products  that  we  make.  [419] 

Q.  Mr.  Flick,  as  you  have  stated  before,  you 
visited  the  plant  over  in  Newark,  is  that  correct? 

A.    Yes. 

Q.  Is  this  true,  that  the  operation  over  there  is 
largely  an  automatic  operation:  Most  of  the  pro- 
cesses are  handled  by  machinery,  is  that  true? 

A.  I  think  that  is  true.  It  is  quite  well  mechan- 
ized. 

Q.  What  experience  have  you  had  in  chemical 
plants?  Have  you  had  any  actual  experience  in 
accounting  for  a  chemical  industry? 

A.  I  have  never  been  employed  by  a  company 
that  you  would  describe  as  a  chemical  company. 

Q.  Do  you  understand  that  is  a  common  situa- 
tion in  chemical  plants,  that  the  operations  are 
more  largely  automatic  than  in  most  manufactur- 
ing processes? 

A.  No,  that  is  not  unique  with  the  chemical  in- 
dustry. 

Q.  Is  this  true,  that  in  an  industry  where  your 
manufacturing  processes  are  largely  automatic,  as 
distinguished  from  manual,  you  would  reasonably 
expect  the  indirect  charges  and  overhead  expense 
to  bear  a  larger  proportion  or  relation  toward  the 
total  cost  of  production  than  you  would  in  a  process 
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where  the  manufacturing  is  largely  labor  or  man- 
ual? That  is  obvious,  isn't  it? 

A.     Not  necessarily,  at  all. 

Q.     Is  it  not? 

A.  No.  If  you  mean  by  "indirect,"  if  you  in- 
clude depreciation,  [420]  if  you  have  a  plant  like 
a  cement  plant,  which  requires  a  great  deal  of 
heavy  machinery  and  heavy  capital  investment, 
naturally  you  are  going  to  have  quite  a  large  de- 
preciation item,  and  repair  and  maintenance  item, 
but  the  question  of  general  overhead  depends  on 
lots  of  factors.  It  may  depend,  for  example,  on 
whether  you  have  a  type  of  business  where  you  can 
sell  in  carload  lots  as  compared  with  where  you 
have  to  pack  something  and  sell  it  in  smaller  lots, 
pack  it  in  tin  cans  or  maybe  cases.  There  are  lots 
of  factors  that  may  influence  that.  It  depends  al- 
together on  the  particular  situation. 

Q.  Yes,  but  wouldn't  you  say  as  a  general  prop- 
osition that  in  a  manufacturing  process,  where  it  is 
largely  manual  and  therefore  direct  labor,  you 
would  have  a  larger  percentage  of  your  cost  of  pro- 
duction represented  by  direct  charges  than  you 
would  in  a  process  that  is  essentially  automatic?  Do 
you  disagree  with  that  as  a  general  proposition? 

A.  Well,  I  am  afraid  I  cannot  go  along  with  a 
general  proposition,  because,  I  guess,  it  all  depends 
on  what  you  are  making  and  the  circiunstances  un- 
der which  you  are  making  it.  I  do  not  quite  see  the 
point  of  it. 
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Q.  Let  me  ask  you  this :  Among  the  items  which 
Westvaco  includes  in  overhead  expense  is  labora- 
tory and  process  control,  is  that  right*? 

A.     Yes. 

Q.  You  feel  that  those  are  not  proper  charges 
to  include  in  cost  [421]  of  production  do  you? 

A.  I  feel  that  you  should  not  charge  by-product 
gypsum  any  allocated  portion  of  your  laboratory 
or  so-called  process  control,  because  if  you  quit 
making  the  by-product  and  diunped  it  in  the  bay, 
you  would  still  have  your  laboratory  and  process 
control. 

Q.  And  that  would  be  true  if  we  discontinued 
making  one  of  our  other  products,  too,  wouldn't  it? 

A.  Well,  if  you  discontinued  making  magnesium 
oxide  ? 

Q.    Yes. 

A.     You  would  have  no  gypsum  production. 

Q.     We  would  not?  A.     Would  you? 

Q.  I  do  not  know.  You  are  the  witness,  Mr. 
Flick,  and  you  are  telling  me.  Wouldn't  we? 

A.  Well,  I  am  not  going  to  tell  you  what  we 
might  have. 

Mr.  Rosenberg:  I  suggest  that  the  remark  be 
stricken,  if  your  Honor  please. 

The  Court:     It  may  go  out. 

Q.  (Mr.  Rosenberg) :  Let  us  take  your  Ger- 
lach  plant  again.  If  you  were  conducting  a  labora- 
tory over  there  for  testing  your  products  or  im- 
proving your  processes  and  you  discontinued  mak- 
ing one  of  the  four  products,  you  would  continue  to 
have  your  laboratory,  wouldn't  you? 
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A.     Certainly. 

Q.     And  those  are  joint  products,  aren't  they? 

A.     Correct.  [422] 

Q.  Were  you  informed  that  one  of  the  func- 
tions of  this  laboratory  is  to  make  these  tests  of 
gypsum  for  the  purpose  of  determining  the  gyp- 
sum content  under  the  terms  of  the  contract? 

A.     I  assume  that  that  is  one  of  the  functions. 

Q.  Is  it  your  position  that  that  is  not  a  proper 
expense  to  include  in  the  cost  of  producing  the 
gypsum  ? 

A.  If  you  can  actually  ascertain  what  cost  is 
incurred  to  test  the  gypsum,  I  would  even  be  will- 
ing to  admit  that,  although  it  is  not  strictly  part  of 
the  cost  of  making  the  gypsum,  manufacturing  the 
by-product.  But  where  you  take  your  laboratory 
cost  and  then  you  assign  a  percentage  of  it  to  gyp- 
sum, merely  because  the  gypsum  labor  payroll  bears 
a  certain  relation  to  the  total  labor  payroll,  that  is 
a  purely  hypothetical  and  theoretical  allocation  and 
is  not  properly  good  by-product  accounting. 

Q.  But  if  you  could  get  yourself  to  conceive 
that  gypsum  is  a  joint  product  rather  than  a  by- 
product, then  you  would  concede  that  that  would 
be  a  proper  charge,  wouldn't  you? 

Mr.  Bennett:  It  seems  to  me,  your  Honor,  we 
are  getting  far  afield  here.  This  contract  specifi- 
cally states,  your  Honor,  that  it  is  a  by-product, 
and  a  by-product,  incidentally,  resulting  from  the 
manufacture  of  the  primary  product.  When  that 
contract  used  those  terms,  we  were  entitled  from 
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the  life  of  the  contract  to  understand  the  term  ''cost 
of  manufacture  of  the  by-product"  to  be  the  mean- 
ing which  is  commonly  attributable  to  that.  I  do 
not  know  why  we  constantly  get  afield  here  on 
something  else.  I  do  not  know  whether  counsel's 
purpose  is  to  show  that  despite  the  contract  declara- 
tion as  to  the  character  of  the  product,  it  is  some- 
thing else,  and  if  that  is  his  purpose  I  say  it  is  all 
inadmissible,  because  he  is  bound  by  the  contract 
and  it  would  be  asking  the  court  not  to  construe 
the  contract  but  to  change  it,  and  it  seems  to  me 
we  are  getting  far  afield  when  we  are  dealing  con- 
stantly with  other  situations.  Now,  if  there  is  some 
purpose,  counsel,  to  be  served,  other  than  an  im- 
proper purpose  of  trying  to  establish  that  this  is 
not  a  by-product,  as  the  contract  specifically  states 
it  is,  why,  I  have  no  objection,  assuming  the  court 
is  willing  to  take  as  much  time  as  you  wish  with 
this  witness.  But  if  the  purpose  is  to  establish  that 
this  is  something  other  than  a  by-product,  then  I 
submit  the  defendants  are  bound  by  the  express, 
unequivocal  language  of  the  contract,  your  Honor. 

Mr.  Rosenberg:  I  think  I  have  stated  my  posi- 
tion. My  position  is  clearly  this,  that  whether  or  not 
gypsum  is  a  by-product,  from  the  chemical  view- 
point, from  an  accounting  standpoint  it  is  entitled 
to  the  same  accounting  treatment  as  if  it  were  a 
joint  product.  So  I  want  to  get  this  witness'  views 
on  what  is  proper  accounting  for  a  joint  product. 

The  Court:     Proceed. 

Mr.  Rosenberg :  Will  you  read  the  question,  Mr. 
Reporter  ? 
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(The  last  question  was  read  by  the  reporter.) 

Q.  (Mr.  Rosenberg)  :  I  am  talking  now  about 
a  portion  of  the  [424]  laboratory  expense  that  is 
devoted  to  testifying  the  products,  the  proving 
j)rocesses,  and  things  of  that  character. 

A.  If  you  had  joint  products,  for  your  own  pur- 
poses you  can  allocate  on  any  basis  you  please. 
Where  you  have  a  contract  involving  somebody 
else,  you  have  a  different  problem.  The  basis  of 
allocation,  even  for  your  own  purposes,  should 
make  sense,  and  you  should  not  allocate  merely  for 
the  sake  of  arithmetical  convenience  on  one  basis 
without  relation  to  the  nature  of  the  thing  you  are 
allocating. 

Now,  laboratory  expense  allocated  on  a  labor  pay- 
roll basis  does  not  make  sense,  unless  you  can  estab- 
lish that  there  is  some  relationship  between  the 
dollar  of  the  labor  payroll  and  the  dollar  spent  in 
the  laboratory. 

Q.  Would  you  say  that  allocation  of  laboratory 
expense  on  the  basis  of  direct  labor  charges  in  the 
laboratory  as  related  to  total  labor  charges  in  the 
laboratory  would  be  a  rational  basis  of  allocation? 

A.  If  you  keep  track  of  the  time  of  the  chemists 
in  the  laboratory,  then  you  no  longer  have  any  al- 
location problem,  but  you  have  a  direct  charge  that 
you  can  make.  You  can  ascertain  that. 

Q.  Let  us  say  when  chemists  work  directly  on  a 
certain  product,  that  they  keep  track  of  their  time, 
and  then  when  they  are  working  on  chemical  proc- 
esses generally  in  the  plant,  those  charges  are  al- 
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located  on  the  basis  of  the  relation  between  the 
direct  time  [425]  spent  on  a  particular  product,  as 
related   to  the   whole:   Would  you   say  that  that 
would  be  rational? 

A.  Where  you  are  talking  about  processes  in 
the  plant,  there  again  you  have  a  question  of  what 
processes  and  how  they  are  related  to  the  point  of 
separation  of  your  by-product  or  your  joint  prod- 
ucts, for  that  matter. 

Q.  Let  me  ask  you  this,  Mr.  Flick,  then;  If  I 
understand  you,  your  objection  to  this  charge  is  on 
the  basis  that  it  is  allocated,  is  that  right,  rather 
than  being  direct? 

A.  Are  you  asking  me  as  to  joint  products,  or 
as  to  by-products? 

Q.    Let  us  assume  that  it  is  a  joint  product. 

A.    Joint  products. 

Q.  Yes.  Now,  I  will  withdraw  that.  I  believe 
you  went  so  far  as  to  concede  that  if  we  would 
have  an  accurate  check  on  the  time  that  is  spent 
in  analyzing  and  testing  gypsum  and  working  on 
the  gypsum  process  to  improve  it,  or  to  remove 
bugs,  you  would  concede  that  that  would  be  a  proper 
charge  ? 

A.  You  no  longer  have  an  allocation  then.  You 
have  an  ascertained  direct  charge. 

Q.  I  did  not  say  we  had  any  allocation.  I  am 
speaking  of  a  direct  charge,  now. 

A.     Correct. 

Q.  You  would  concede  that  that  would  be  a  cor- 
rect charge,  would  you?  A.     Correct.  1426] 

Q.    Laboratory?  A.     Correct. 


